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Imai Rep. ¶ _    Expert Report of Dr. Kosuke Imai, submitted as Exhibit A to the 
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Written Disc. Aff.,  Responses to written discovery, submitted in volumes with the 
Ex. Vol. [number] at   Affidavit of Freda J. Levenson, Evidence of Relators - Written 
[Bates]    Discovery Responses, by exhibit volume number and Bates  
    number.  
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Vol. 1 at COMP_0269-0272; Suppl. Vol. 1 at 145-148; see also Compl. Citations, Ex. Vol. 1 at 

COMP_0273-0281; Suppl. Vol. 1 at 165-173. 

In 2011, a group of voters challenged that plan on the basis of partisan gerrymandering, 

but this Court found, under the Ohio Constitution as it existed at that time, that it lacked clear 

commands and authority to enforce partisan fairness.  See generally Wilson v. Kasich, 134 Ohio 

St.3d 221, 2012-Ohio-5367, ¶ 14, 981 N.E.2d 814, 820. 

That authority was soon provided.  In 2015, the voters of Ohio amended Article XI of the 

Ohio Constitution.  Central to the constitutional amendment was the addition of Section 6’s dual 

prohibitions on partisan gerrymandering, which enacted the very commands that this Court had 

previously found lacking. 

Despite the assertions of some Respondents in the instant case, the amended version of 

Article XI is not a mere collection of technical formalities.  It does not relegate this Court to serve 

solely as a referee of intricate rules on splitting political subdivisions.  To the contrary, the 

Constitution expressly provides this Court with the authority to hear and decide any claims 

regarding the invalidity of a General Assembly plan.  See Ohio Constitution, Article XI, § 9.  It is 

now necessary and appropriate for this Court to exercise its constitutional authority.  It is beyond 

dispute that a plan can be designed in full compliance with all of the provisions of Article XI, 

including the gerrymandering prohibitions in Section 6.  See Sections II.B.2, III.A.3, V, infra. 

There is no doubt that this Court is the appropriate body to take action.  While the U.S. 

Supreme Court has held that partisan gerrymandering claims are non-justiciable in federal court, 

it has also acknowledged that it is the province of state courts to address the scourge of partisan 

gerrymandering.  Rucho v. Common Cause, 139 S.Ct. 2484, 2507 (2019) (“Provisions in state 

statutes and state constitutions can provide standards and guidance for state courts to apply.”).  
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“Indeed, state courts are particularly well-positioned to adjudicate redistricting disputes,” and 

“[s]tate courts’ duty to decide constitutional cases applies with full force in the redistricting 

context.”  Common Cause v. Lewis, N.C. Super. No. 18 CVS 014001, 2019 WL 4569584, at *124-

25 (Sept. 3, 2019); see also League of Women Voters v. Commonwealth, 645 Pa. 1, 8, 178 A.3d 

737, 741 (2018) (Pennsylvania’s Supreme Court finding that it could establish a workable standard 

to adjudicate partisan gerrymandering claims under the state constitution).  See also Householder 

v. Ohio A. Philip Randolph Inst., 140 S.Ct. 101, 101 (2019) (citing Rucho, 139 S.Ct. 2484).  

Judicial intervention is necessary because the extreme partisan gerrymandering that has 

occurred once again in Ohio violates “the core principle of republican government . . . that the 

voters should choose their representatives, not the other way around.”  Ariz. State Legislature v. 

Ariz. Indep. Redistricting Comm’n, 135 S.Ct. 2652, 2677 (2015) (citation omitted); see also 

League of Women Voters, 645 Pa. at 8, 178 A.3d at 740-41 (“It is a core principle of our republican 

form of government ‘that the voters should choose their representatives, not the other way 

around.’”) (citations omitted).  “A principal danger feared by our country’s founders lay in the 

possibility that the holders of governmental authority would use official power improperly to 

perpetuate themselves, or their allies, in office.”  Stanson v. Mott, 17 Cal. 3d 206, 217, 551 P.2d 

1, (1976) (citing The Federalist, Nos. 52, 53 (James Madison), 10 Richardson, Messages and 

Papers of the Presidents at 98-99 (1899) (President Jefferson)).  

The primary election for candidates for the General Assembly is currently scheduled for 

May 3, 2022.  The candidate filing deadline is scheduled for February 2, 2022.  There is no time 

to lose.  
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When, in 2011, a group of voters challenged that plan for its partisan unfairness, this Court 

found it lacked the power to act because, at that time, the “words used in Article XI d[id] not 

explicitly require political neutrality, or for that matter, politically competitive districts or 

representational fairness, in the apportionment board’s creation of state legislative districts.”  

Wilson, 134 Ohio St.3d at 225, 2012-Ohio-5367, ¶ 14, 981 N.E.2d at 820.  Despite the extreme 

partisan nature of Ohio’s 2011 maps, Article XI, as it existed at that time, proved insufficient to 

bar this partisan gerrymander.  Wilson at ¶ 14.   

In response, on November 3, 2015, Ohio voters—by an overwhelming margin of 71.5% to 

28.5%, Compl. Citations, Ex. Vol. 1 at COMP_0282-0283; Suppl. Vol. 1 at 229-230—amended 

the Constitution by adding precisely what this Court had previously found missing:  express 

constitutional commands that districts not be drawn “to favor or disfavor a political party,” and 

that the distribution of seats “shall correspond closely to the statewide preferences of the voters of 

Ohio.”  Ohio Constitution, Article XI, §§ 6(A), 6(B).  Cf. Wilson at ¶ 14 (finding that the pre-2015 

version of Article XI did “not explicitly require political neutrality, or for that matter, politically 

competitive districts or representational fairness” because “[u]nlike Ohio, some states specify in 

either constitutional or statutory language that no apportionment plan shall be drawn with the intent 

of favoring or disfavoring a political party”).   

The clear intent of the voters in amending the Constitution was to end partisan 

gerrymandering in the State and require maps to be politically neutral and representationally fair.  

The ballot placed before Ohioans in the voting booth explained that the amendment’s express 

purpose was to “[e]nd the partisan process for drawing Ohio House and Senate districts, and 

replace it with a bipartisan process with the goal of having district boundaries that are more 

compact and politically competitive.”  Compl. Citations, Ex. Vol. 1 at COMP_0284; Suppl. Vol. 
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1 at 231.  The ballot measure was consistently characterized and promoted—including by several 

of the Respondent members of the Commission—as a reform to end partisan gerrymandering.  

Respondent Auditor Faber promised Ohioans that a “yes” vote on the ballot measure amending 

the Constitution would “make sure state legislative districts are drawn to be more competitive 

and compact, and ensure that no district plan should be drawn to favor or disfavor a political party.”  

Compl. Citations, Ex. Vol. 1 at COMP_0285; Suppl. Vol. 1 at 174 (emphasis in original).  

Respondents President Huffman and Senator Sykes co-chaired a political campaign to pass the 

measure, and they stated in their campaign materials that the amendment would provide “fairness” 

by “[p]rotect[ing] against gerrymandering by prohibiting any district from primarily favoring one 

political party” and “[r]equir[ing] districts to closely follow the statewide preferences of the 

voters.”  They also promised that the amendment “creates a process for the Ohio Supreme Court 

to order the commission to redraw the map if the plan favors one political party.”  Dep. Stip., Ex. 

Vol. 4 at DEPO_00914:8-13, 00982; Suppl. Vol. 2 at 270 (V. Sykes Tr.) and 280 (campaign flyer, 

V. Sykes Dep. Ex. 3). 

B. Partisan Fairness: Section 6 

Section 6 of Article XI of the Ohio Constitution sets forth a pair of prohibitions against 

partisan gerrymandering, explicitly requiring that the Commission eschew any quest for unfair 

partisan advantage.  Section 6 provides that the Commission “shall attempt to draw a general 

assembly district plan that meets all of the following standards”: 

(A) No general assembly district plan shall be drawn primarily to favor or disfavor 
a political party. 

(B) The statewide proportion of districts whose voters, based on statewide state and 
federal partisan general election results during the last ten years, favor each political 
party shall correspond closely to the statewide preferences of the voters of Ohio.  

Id. § 6 (emphasis added).  



7 
 

Section 6 makes clear that map-drawers must satisfy both Section 6(A) and 6(B).  Id.  This 

is possible because the provisions are complementary.  Section 6(A) provides that map-drawers 

must not draw maps primarily to favor one party or another.  As such, Section 6(A) permits an 

inquiry into both the intent of the Commission, as well as whether the plan objectively functions 

to favor one party or the other, which can be determined under a variety of metrics.  Section 6(B) 

then expressly articulates one specific test to measure partisan bias, i.e., the deviation of the 

allocation of seats favoring one party or another from the preferences of the voters as expressed 

by the vote share in statewide elections over the past decade. 

C. Commission Process and Deadlines: Sections 1 and 8 

To provide procedural fairness, the amended Article XI established a bipartisan 

redistricting commission, which is responsible for drawing the State’s House and Senate districts 

in compliance with Article XI of the Ohio Constitution.  The Ohio Redistricting Commission 

consists of seven members:  the Governor, the Auditor of State, the Secretary of State; one person 

appointed by the Speaker of the House of Representatives, one person appointed by the legislative 

leader of the largest political party in the House of Representatives of which the Speaker of the 

House of Representatives is not a member, one person appointed by the President of the Senate, 

and one person appointed by the legislative leader of the largest political party in the Senate of 

which the President of the Senate is not a member.  Ohio Constitution, Article XI, § 1(A).  

Accordingly, the members of the 2021 Ohio Redistricting Commission (collectively, 

“Respondents”) are Ohio Governor Michael DeWine, Ohio Secretary of State Frank LaRose, and 

Ohio Auditor Keith Faber (the “Statewide Elected Officials”); President of the Ohio Senate Matt 

Huffman and Speaker of the Ohio House Robert R. Cupp (the “Republican Legislative Leaders”); 

and Ohio Senator Vernon Sykes and Minority Leader of the Ohio House Emilia Sykes (the 

“Democratic Respondents”). 
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“The affirmative vote of four members of the commission”—“including at least two” 

opposition-party members of the commission—“shall be required to adopt any general assembly 

district plan.”  Id. § 1(B)(3).  The Commission was required to hold three hearings “[b]efore 

adopting, but after introducing, a proposed plan,” id. § 1(C), and was to adopt a plan by September 

1, 2021.  

If the Commission was unable to reach consensus with the two opposition members by 

September 1, 2021, it could resort to an impasse procedure that permitted the introduction of a 

proposed General Assembly plan by simple-majority vote.  Id. § 8(A)(1).  At least one hearing 

was required after the introduction of a simple-majority plan, in which the public could give 

testimony and there could be amendments to the plan.  Id. § 8(A)(2).  Under the impasse procedure, 

the Commission had until September 15, 2021 to adopt a final plan.  Id. § 8(A)(3).  

If a plan were adopted with the two members of the opposition party voting in favor of the 

plan, it would be in force for ten years.  Id. § 8(B).  A plan adopted by a simple majority vote, 

without at least two of the opposition-party members, would be in force for only four years.  Id. 

§ 8(C)(1)(a).  When a simple majority four-year plan is adopted, then pursuant to Section 8(C)(2), 

the Commission “shall include a statement explaining what the commission determined to be the 

statewide preferences of the voters of Ohio and the manner in which the statewide proportion of 

districts in the plan whose voters, based on statewide state and federal partisan general election 

results during the last ten years, favor each political party corresponds closely to those 

preferences.”  Id. § 8(C)(2) (emphasis added).  Thus, even for maps passed without bipartisan 

support, the Commission was required to eschew partisan self-dealing and attempt to achieve 

partisan fairness, and to explain publicly how the maps satisfied the Ohio Constitution’s 

representational fairness standard described in Section 6(B) of Article XI. 
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D. Jurisdiction and Remedy: Section 9 

Article XI, Section 9 gives this Court “exclusive, original jurisdiction in all cases arising 

under this article” without limitation.  Ohio Constitution, Article XI, § 9(A). 

Section 9(B) authorizes this Court to remedy any violation of any valid provision of Article 

XI.  Specifically, Section 9(B) states:  “In the event that any section of this constitution relating to 

redistricting, any general assembly district plan made by the Ohio redistricting commission, or any 

district is determined to be invalid by an unappealed final order of a court of competent 

jurisdiction,” then: 

[N]otwithstanding any other provisions of this constitution, the commission shall be 
reconstituted as provided in Section 1 of this article, convene, and ascertain and determine 
a general assembly district plan in conformity with such provisions of this constitution as 
are then valid, including establishing terms of office and election of members of the general 
assembly from districts designated in the plan, to be used until the next time for redistricting 
under this article in conformity with such provisions of this constitution as are then valid. 

 
Id. § 9(B). 
 

Section 9(B) thereby provides the global remedy for any case in which the Court 

determines that the plan or any district is “invalid.”  It provides that, where this Court determines 

that a plan or district is “invalid,” it shall direct that the Redistricting Commission be reconstituted 

to “ascertain and determine a general assembly district plan” that conforms with the terms of the 

Ohio Constitution.  Article XI, Section 6—and its specific partisan fairness requirements—is one 

such provision that must be met in order for a plan to be “valid” under the Ohio Constitution. 

STATEMENT OF FACTS 

A. The Partisan Gerrymander  

The maps that Respondents adopted on September 16, 2021 were drawn primarily to favor 

Republicans and disfavor Democrats, contrary to Section 6(A)’s requirements.  And the statewide 

proportion of districts in the plan whose voters favor each political party does not correspond 
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closely to the statewide preferences of the voters of Ohio, contrary to Section 6(B)’s requirements. 

Over the past decade, Republicans have received an average of about 54% of the vote in 

statewide elections.  Comm. Stip., Ex. Vol. 2 at STIP_0418-0419; Suppl. Vol. 1 at 50-51 (Section 

8(C)(2) Stmt.); see also Imai Rep. ¶ 21; Suppl. Vol. 1 at 8; see also Compl. Citations, Ex. Vol. 1 

at COMP_0009; Suppl. Vol. 1 at 186 (Warshaw Expert Aff.) (Democrats have won 45.5% of the 

two-party vote share).  Yet under the Commission’s own calculations, 85 General Assembly 

districts, or 64.4% of the total seats in the enacted plan, favor Republicans.  Comm. Stip., Ex. Vol. 

2 at STIP_0418-0419; Suppl. Vol. 1 at 50-51 (Section 8(C)(2) Stmt.).  Conversely, over the past 

decade, Democrats have averaged 46% of the statewide two-party vote.  Comm. Stip., Ex. Vol. 2  

at STIP_0418-0419; Suppl. Vol. 1 at 50-51 (Section 8(C)(2) Stmt.); see also Compl. Citations, Ex. 

Vol. 1 at COMP_0009, 0028-0029; Suppl. Vol. 1 at 186, 205-206 (Warshaw Expert Aff.).  But as 

admitted in the Commission’s own statement, the enacted plan contains 47 districts favoring the 

Democrats in the General Assembly, or only 35.6% of the total seats.  Comm. Stip., Ex. Vol. 2  at 

STIP_0418-0419; Suppl. Vol. 1 at 50-51 (Section 8(C)(2) Stmt.). 

B. The Flawed Process 

1. The Proceedings in August 

The 2021 Ohio Redistricting Commission was convened on August 6, 2021.  There were 

five Republicans on the Commission; the remaining two members were from the Democratic 

Party.  All deliberations happened behind closed doors, and the process was controlled by the 

Republican Legislative Leaders.  Dep. Stip., Ex. Vol. 2 at DEPO_00390:19-00391:18, 00408:9-

22, 00412:1-13; Suppl. Vol. 2 at 347-348, 354-355 (E. Sykes Tr.); see also Dep. Stip., Ex. Vol. 4 

at DEPO_00882:16-22, 00937:6-19; Suppl. Vol. 2 at 261, 276 (V. Sykes Tr.); see also Dep. Stip., 

Ex. Vol. 1 at  DEPO_00034:13-00035:21; Suppl. Vol. 2 at 285-286 (LaRose Tr.) (explaining that 

Speaker Cupp and Senator Huffman “exclude[d] [LaRose] from the mapmaking”). 
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2. The Republicans Draw Maps Using Partisan “Scoring” for Each 
District 

The two individuals primarily responsible for drawing the Senate and House maps were 

Ray DiRossi, who worked at the direction of President Huffman, and Blake Springhetti, who 

worked at the direction of Speaker Cupp.  See Dep. Stip. Ex. Vol. 3 at DEPO_00480:11-16, 

0482:20-0483:4; Suppl. Vol. 2 at 303, 305-306 (R. DiRossi Tr.); see also Dep. Stip. Ex. Vol. 6 at 

DEPO_01278:23-01279:6, 01288:12-16; Suppl. Vol. 2 at 373-374, 376 (B. Springhetti Tr.). 

 DiRossi and Springhetti used a software program called Maptitude for Redistricting 2020 

(“Maptitude”) to draw the maps.  Dep. Stip., Ex. Vol. 3 at DEPO_00558:12-19; Suppl. Vol. 2 at 

323 (R. DiRossi Tr.); see also Dep. Stip., Ex. Vol. 6 at DEPO_01282:20-23; Suppl. Vol. 2 at 375 

(B. Springhetti Tr.).  It is a feature of Maptitude that, next to each district being drawn, a “Display 

Window” (per DiRossi) or “DataView” (per Springhetti) can appear on a screen—on either the 

same monitor as the district at issue, or a separate screen if the map-drawer uses multiple monitors.   

 Respondents entered into a contract with Ohio University so they could load election data 

into Maptitude as a layer, which would supply the data that could be imported into a DataView 

window in Maptitude.  Dep. Stip., Ex. Vol. 6 at DEPO_01303:8-12; Suppl. Vol. 2 at 385 (B. 

Springhetti Tr.).  At the Republican Legislative Leaders’ direction, DiRossi and Springhetti loaded 

this election data into Maptitude.  Id.; see also Dep. Stip., Ex. Vol. 3 at DEPO_00491:3-00492:23; 

Suppl. Vol. 2 at 309-310 (R. DiRossi Tr.); Dep. Stip., Ex. Vol. 6 at DEPO_01296:16-20; Suppl. 

Vol. 2 at 380 (B. Springhetti Tr.).  Consequently, the Display Window/DataView showed, inter 

alia, the partisan leaning of the district being drawn by representing the projected Democratic and 

Republican vote-share percentage based on prior elections.  Dep. Stip., Ex. Vol. 3 at 

                                                 
complete its redistricting process.”  Ohio v. Raimondo, 848 Fed.Appx. 187, 188 (6th Cir. 2021).  
The data was in fact released on August 12, 2021.  Discovery Docs. Aff., Ex. Vol. 3 at 
GOV_000297-298; Suppl. Vol. 1 at 232-33. 
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Respondents’ attorneys in this litigation, Phil Strach and Tom Farr, where the same information 

was presented.  Dep. Stip., Ex. Vol. 3 at DEPO_00524:9-00525:3; Suppl. Vol. 2 at 319-320 (R. 

DiRossi Tr.); see also Dep. Stip., Ex. Vol. 6 at DEPO_01289:4-15, 01301:24-01302:22; Suppl. 

Vol. 2 at 377, 383-384 (B. Springhetti Tr.). 

3. The September 9, 2021 Hearing  

On September 9, 2021, the Republican Legislative Leaders presented their maps through 

the testimony of Ray DiRossi, the chief map-drawer.  The maps were introduced at the first of two 

hearings that day, which took place at 10:00 A.M.  Comm. Stip., Ex. Vol. 1 at STIP_0170; Suppl. 

Vol. 1 at 62 (9/9 AM Hrg. Tr.). 

After DiRossi’s presentation, Senator Sykes asked DiRossi how the maps “satisf[ied] the 

new requirement in Section 6(B) of the Constitution that deals with the statewide proportion of 

districts whose voters based on statewide and federal partisan general election results during the 

last 10 years favor each political party shall correspond closely to the statewide preferences of the 

voters of Ohio.”  Comm. Stip., Ex. Vol. 1 at STIP_0173-174; Suppl. Vol. 1 at 65-66 (9/9 AM Hrg. 

Tr.).  DiRossi responded that President Huffman’s staff had “not complete[d]” an “analysis of the 

election data contemplated by the Constitution,” but represented that analysis was “ongoing.”  

Comm. Stip., Ex. Vol. 1 at STIP_0174; Suppl. Vol. 1 at 66 (9/9 AM Hrg. Tr.).  As DiRossi since 

admitted, however, that analysis never was completed.  Dep. Stip., Ex. Vol. 3 at DEPO_00589:7-

20; Suppl. Vol. 2 at 324 (R. DiRossi Tr.).  Instead, DiRossi was asked to focus his efforts on issues 

that arose in subsequent negotiations, rather than on completing the requested 6(B) analysis.  Id. 

DiRossi’s evasion of Senator Sykes’ inquiry was consistent with the direction he had 

received from the Republican Legislative Leaders.  Notwithstanding the partisan election data 

displayed on their computer screens, Senate President Huffman told DiRossi not to focus on the 

requirements of Section 6.  Indeed, DiRossi was affirmatively told by Senate President Huffman 
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On September 13, 2021, Senator Sykes and Leader Sykes submitted a new proposed plan.  

Dep. Stip., Ex. Vol. 2 at DEPO_00379:8-14; Suppl. Vol. 2 at 340 (E. Sykes Tr.).  The Democratic 

plan submitted on September 13 was an amended version of the plan that Senate President 

Huffman introduced on September 9, reducing the number of Democratic-leaning districts from 

the initial plan that Senator Sykes had put forth on August 31, 2021.  Dep. Stip., Ex. Vol. 4 at 

DEPO_00878:20-22; Suppl. Vol. 2 at 258 (V. Sykes Tr.); see also Dep. Stip., Ex. Vol. 2 at 

DEPO_00379:19-00380:2, 00383:23-00384:3; Suppl. Vol. 2 at 342 (E. Sykes Tr.). 

After engaging with the Statewide Elected Officials and their staff, the Democratic 

Respondents introduced another proposed plan on September 15, 2021, which incorporated 

feedback from the Republican members of the Commission and further reduced the number of 

Democratic-leaning districts.  Dep. Stip., Ex. Vol. 4 at DEPO_00879:19-00880:11, 00890:25-

00891:5, 00894:8:19; Suppl. Vol. 2 at 259-260, 267-269 (V. Sykes Tr.).  That evening, Governor 

DeWine, Senator Sykes, and Leader Sykes met to discuss “if it would be possible to come up with 

a way forward that would allow for there to be a ten-year map.”  Dep. Stip., Ex. Vol. 2 at 

DEPO_00394:2-6; Suppl. Vol. 2 at 349 (E. Sykes Tr.); see also Dep. Stip., Ex. Vol. 4 at 

DEPO_00929:7-16; Suppl. Vol. 2 at 271 (V. Sykes Tr.).  In that conversation, Leader Sykes asked 

“whether or not the Republican members of the commission were willing to break ranks and vote 

for a map that would be a ten-year map,” because “it was possible to pass a bipartisan ten-year 

map without a unanimous 7-0 vote” with consensus from as few as two members of each party.  

Dep. Stip., Ex. Vol. 2 at DEPO_00395:1-19, 00413:4-13; Suppl. Vol. 2 at 350, 356 (E. Sykes Tr.); 

see also Dep. Stip., Ex. Vol. 4 at DEPO_00930:9-13, 00935:6-9; Suppl. Vol. 2 at 272, 275 (V. 

Sykes Tr.).  They received no affirmative response.  Dep. Stip., Ex. Vol. 4 at DEPO_00930:11-13; 
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Vol. 2 at 393 (M. Huffman Tr.).  Despite purporting to be a statement of the Commission, multiple 

Commissioners had never even seen the 8(C)(2) Statement until “a minute before” they were asked 

to vote on it.  Dep. Stip. Ex. 1 Vol. 1 at DEPO_00054:24-00056:3; Suppl. Vol. 2 at 288-290 (F. 

LaRose Tr.); Dep. Stip., Ex. Vol. 4 at DEPO_00939:16-19; Suppl. Vol. 2 at 278 (V. Sykes Tr.) 

(testifying that he first saw the statement “[t]hat evening when it was presented” at the commission 

hearing).  The 8(C)(2) Statement was ultimately authorized by only two of the seven 

Commissioners.  See Written Disc. Aff., Ex. Vol. 1 at RESP_0009; Suppl. Vol. 2 at 431 (DeWine 

Resp. to RFA No. 23); see also Written Disc. Aff., Ex. Vol. 1 at RESP_0020-0021; Suppl. Vol. 2 

at 442-443 (LaRose Resp. to RFA No. 23); see also Written Disc. Aff., Ex. Vol. 1 at RESP_0031; 

Suppl. Vol. 2 at 418 (Faber Resp. to RFA No. 15); see also Comm. Stip., Ex. Vol. 2  at STIP_0420-

0426; Suppl. Vol. 1 at 138-144 (Dem. Section 8(C)(2) Stmt.); see also Compls. and Answs., Ex. 

Vol. 1 at COMP_ANSW_0042 ¶ 81; Suppl. Vol. 1 at 159. 

And for good reason:  the Statement did not provide a constitutionally valid justification, 

or even a credible rationalization, for the enacted plan.  Instead, it made the incredible assertion 

that the Republicans were entitled to up to 81% of the seats in the General Assembly because 

Republican candidates had won thirteen out of sixteen statewide elections over the previous 

decade.  But neither Section 8(C)(2) nor Section 6(B) suggests that the appropriate distribution of 

seats should be determined by reference to the number of elections won by each party.  Rather, 

those provisions reference the vote share of each party.  To suggest that the percentage of election 

victories sets an appropriate ceiling for the number of seats for a party in the General Assembly—

which would merely replicate gerrymandering in past election cycles—demonstrates the 

Commission’s complete disregard for the requirements of Article XI.  See Section VI.A, infra. 
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C. The Commissioners’ Admissions that the Maps Fail to Meet the 
Requirements of the Ohio Constitution 

Though most of the Republicans’ process took place behind closed doors, Republican 

Commission members have, by their own admission, made a series of public statements about the 

enacted maps.  Their candid statements reveal that they knew their maps to be unduly partisan.  

They forthrightly conceded that the maps would not stand up to scrutiny under Article XI.   

Governor DeWine expressed regret and doubt about of the legality of the final maps at the 

Commission’s final hearing, stating he was “sure” the Commission could have reached an outcome 

“that was much more clearly, clearly constitutional,” Written Disc. Aff., Ex. Vol. 1 at RESP_0005, 

0007-0008; Suppl. Vol. 2 at 427, 429-430 (DeWine Resps. to RFA Nos. 8, 13-20).  In a separate 

statement after the vote, Governor DeWine likewise said that the Commission’s “job is to make 

[the redistricting plan] as constitutional as we can, and I thought we could have done better.”  

Written Disc. Aff., Ex. Vol. 1 at RESP_0007-0008; Suppl. Vol. 2 at 429-430 (DeWine Resps. to 

RFA Nos. 17-20) (emphasis added).  

Secretary of State LaRose similarly lamented at the final meeting that the Commission’s 

“map has many shortcomings.”  Written Disc. Aff., Ex. Vol. 1 at RESP_0017-0018; Suppl. Vol. 

2 at 439-440 (LaRose Resp. to RFA Nos. 8-12) (emphasis added).  And Auditor Faber 

acknowledged that the Commission’s plan was “not that good.”  Written Disc. Aff., Ex. Vol. 1 at 

RESP_0029-0030; Suppl. Vol. 2 at 416-417 (Faber Resp. to RFA Nos. 8-12) (emphasis added).   

During the Commission’s final meeting on September 15, in fact, Secretary of State 

LaRose expressed concern that he had “been asking for the rationale [for compliance with Section 

6(B)] for days” but had “not gotten an answer until tonight.”  Written Disc. Aff., Ex. Vol. 1 at 

RESP_0017-0020; Suppl. Vol. 2 at 439-442 (LaRose Resp. to RFA Nos. 8, 13-20).  Behind the 

scenes, Secretary LaRose was even more blunt.  During a recess in the September 15, 2021 
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meeting, Secretary LaRose admitted privately to Senator and Leader Sykes that the plan the 

Republicans had submitted was not fair, but he told them that he was not going to go against his 

Republican colleagues, even though he would hate to have to vote for their plan.  Dep. Stip., Ex. 

Vol. 4 at DEPO_00931:4-18; Suppl. Vol. 2 at 273 (V. Sykes Tr.). 

That evening, Secretary LaRose went further.  In text messages exchanged shortly after 

11:30 P.M. on September 15, 2021, Secretary LaRose’s chief of staff messaged LaRose about how 

LaRose’s staff had received a copy of Respondent Huffman’s proposed 8(C)(2) Statement just 

prior to receiving the proposed plan that was introduced that evening, calling this sequencing “[y]et 

another failure of the process.”  In response, Secretary LaRose characterized both the official 

statement, and his vote in favor of it, as “asinine.”  He nonetheless voted for the proposed plan, 

apparently convinced by his Chief of Staff that if he voted no, it would be cited in this Court:  
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provisions of Section 6.  First, Section 6 provides that the Commission “shall attempt to draw a 

general assembly district plan that meets all of the following standards.”  Ohio Constitution, 

Article XI, § 6 (emphasis added).  Then, in describing the standards that the Commission shall 

attempt to meet, Section 6(A) states that “[n]o general assembly district plan shall be drawn 

primarily to favor or disfavor a political party.”  Id. (emphasis added).  Finally, Section 6(B) states 

that “[t]he statewide proportion of districts whose voters, based on statewide state and federal 

partisan general election results during the last ten years, favor each political party shall 

correspond closely to the statewide preferences of the voters of Ohio.”  Id. (emphasis added).  

“‘Shall’ means must. . . . And [t]he word ‘must’ is mandatory.”  Wilson v. Lawrence, 150 

Ohio St.3d 368, 371, 2017-Ohio-1410, ¶ 13, 81 N.E.3d 1242, 1245 (citations omitted); see also 

Dorrian v. Scioto Conservancy Dist., 27 Ohio St.2d 102, 107, 271 N.E.2d 834, 837 (1971) (“The 

word ‘shall’ is usually interpreted to make the provision in which it is contained mandatory, 

especially if frequently repeated.”) (citations omitted).   

Nor does the inclusion of the term “attempt” lessen the mandatory force of the term “shall.”  

See State v. White, 103 Ohio St.3d 580, 583, 2004-Ohio-5989, ¶ 14, 817 N.E.2d 393, 396 (holding 

that a statute stating that a clerk “shall attempt to collect costs” from a convicted person meant that 

the clerk had no discretion not to do so).  In White, this Court concluded that the statute at issue 

conferred no discretion on the clerk:  the “shall attempt” language meant that the clerk was 

“required to certify a bill of costs and attempt collection from nonindigent defendants.”  Id. 

(emphasis added); see also State ex rel. Republic Steel Corp. v. Ohio Civil Rights Comm’n, 44 

Ohio St.2d 178, 180, 339 N.E.2d 658, 660 (1975) (holding that a statute that provided that the 

Civil Rights Commission “shall endeavor” to eliminate discriminatory practices through 

conciliation and persuasion before serving a complaint on the respondent established a 
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mandatory—indeed, jurisdictional—requirement that such an effort take place). 

Indeed, Respondents themselves represented to the voters who passed the constitutional 

amendment enacting Article XI that Section 6 has teeth.  The push for the amendment arose in 

response to this Court’s decision in Wilson v. Kasich, which permitted Ohio’s state maps to 

withstand a challenge on partisan gerrymandering grounds.  The Respondents repeatedly told the 

voters exactly what this reform would accomplish:  the end of unduly partisan district maps.  See 

supra at Section A of Legal Background; see, e.g., Compl. Citations, Ex. Vol. 1 at COMP_0284; 

Suppl. Vol. 1 at 231 (purpose of amendment was to “[e]nd the partisan process for drawing Ohio 

House and Senate districts, and replace it with a bipartisan process with the goal of having district 

boundaries that are more compact and politically competitive”); Compl. Citations, Ex. Vol. 1 at 

COMP_0285; Suppl. Vol. 1 at 232 (promising amendment would “make sure state legislative 

districts are drawn to be more competitive and compact, and ensure that no district plan should 

be drawn to favor or disfavor a political party”).  When Ohioans overwhelmingly voted to pass the 

reform enacting Article XI, they were voting for actionable partisan fairness requirements—

because that is what Respondents themselves told the voters they would get. 

It bears emphasis that when a four-year plan is passed without bipartisan support, the 

Commissioners are required by Section 8(C) to be explicit about how their plan complies with 

Section 6.  This fact underscores the centrality of Section 6.  The Commissioners would not have 

issued this Section 8(C)(2) Statement had Section 6 been optional.  It would have been more 

straightforward to shrug and say, “not applicable.”  As issued, the Section 8(C)(2) Statement makes 

plain that the enacted plan does not come close to complying with Section 6.  Respondents’ plan, 

which deviates so grossly from voter preference, indicates a failure even to “attempt” to meet the 

commands articulated in Section 6.   
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B. “Attempt” Merely Requires Consistency with Other Provisions of Article XI. 

That Section 6 speaks of an “attempt” to comply with Section 6 does not lessen its 

mandatory force.  The use of the word “attempt,” where it appears in Section 6, is a necessary 

acknowledgement that the Commission, in its work to comply with parts A, B, and C of Section 

6, must not abandon the other provisions of Article XI, as provided in Section 6’s final sentence. 

The interplay of Section 6 and the other provisions of Article XI is clear.  On the one hand, 

Section 6 acknowledges that the standards set forth in Sections 6(A) and 6(B) do not “permit[] the 

commission to violate the district standards described in Sections 2, 3, 4, 5, or 7” of Article XI.  

Ohio Constitution, Article XI, § 6.  At the same time, Section 6 instructs the Commission that it 

“shall attempt” to follow the standards set forth in Section 6, so long as compliance does not require 

a violation of Section 2, 3, 4, 5, or 7 of Article XI.  Thus, if complying with Section 6 does not 

require a violation of any of those other sections, then the Commission “shall” follow the specific 

commands enacted in Sections 6(A) and 6(B).   

II. Proposition of Law 2:  Respondents Violated Section 6(B) of Article XI. 

A. Section 6(B) Provides a Clear, Objective Test. 

Section 6(B) expresses a calculable standard.  The Commission must attempt to draw a 

plan that satisfies the following criteria:  “The statewide proportion of districts whose voters, based 

on statewide state and federal partisan general election results during the last ten years, favor each 

political party shall correspond closely to the statewide preferences of the voters of Ohio.”  Ohio 

Constitution, Article XI, § 6(B). 

Section 6(B) expressly states that partisan fairness is to be determined by comparing two 

measures:  (1) the proportion of districts in the plan whose voters favor a political party, based on 

statewide elections over the past ten years; and (2) the statewide preferences of the voters of Ohio.  

Id.  As set forth by Dr. Imai, see Imai Rep. ¶¶ 21-23; Suppl. Vol. 1 at 8-9, the text of Section 6(B) 
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logically necessitates a four-step process to compare these metrics and determine whether a plan 

violates Section 6(B): 

First, determine “the statewide preferences of the voters of Ohio” based on voting records 

from the statewide state and federal partisan general election results during the last ten years.  

Second, to determine which political party the voters in a district “favor,” look to the voting 

records from each statewide election over the past decade, and determine how the voters in each 

new district voted in that election.  

Third, tally the average number of districts that favor each political party across elections, 

and divide this number by the number of districts to determine the “statewide proportion of districts 

whose voters . . . favor each political party.”  

Fourth, compare the outcome of the first step and the outcome of the third step.  If these 

numbers do not “correspond closely,” then the plan violates Section 6(B). 

B. Respondents’ Plan Violates This Standard. 

1. Dr. Warshaw Has Shown Respondents’ Violation of Section 6(B). 

In his affidavit filed with the Complaint, Dr. Christopher Warshaw carries out, in plain 

terms, the comparison required by Section 6(B).  Dr. Warshaw’s comparison provides prima facie 

evidence that the enacted plan did not comply with the proportionality requirements of Section 

6(B).  Absent proof that the failure to meet the proportionality standard of Section 6(B) was 

necessitated by compliance with the other pertinent provisions of Article XI (i.e., Sections 2, 3, 4, 

5, and 7), the plan is invalid. 

Dr. Warshaw first calculates “the statewide preferences of the voters of Ohio” based on 

statewide elections over the past ten years.  Republicans have received 54.5% and Democrats have 

received 45.5% of the two-party vote in these statewide elections.  Compl. Citations, Ex. Vol. 1 at 

COMP_0009, 0028-29; Suppl. Vol. 1 at 186, 205-206 (Warshaw Expert Aff.). 
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Article XI’s restrictions on drawing House and Senate districts.  Imai Rep. ¶¶ 3, 14-15 & Appx. 

A-D; Suppl. Vol. 1 at 3-4, 6, 30-42.  These 5,000 plans therefore provide an ideal basis to compare 

the enacted plan against other plans the Commission could have adopted. 

Dr. Imai compares these 5,000 computer-generated maps to the enacted plan based on data 

from the nine elections considered by the Commission.  He then conducts a further analysis, adding 

data from additional statewide elections conducted over the past decade that the Commission did 

not consider.  Because these additional elections entailed results that were favorable to the 

Republicans, this further analysis was provided to make sure to give the Respondents the benefit 

of the doubt.  Imai Rep. ¶ 45; Suppl. Vol. 1 at 16.  Under either set of assumptions, the results of 

this comparison are clear-cut.  The enacted plan creates more Republican districts in both the 

House and the Senate than any of the 5,000 plans generated by Dr. Imai.  Imai Rep. ¶¶ 3, 40-44, 

49-55 & Figs. 3-6, 9-12; Suppl. Vol. 1 at 3-4, 13-16, 18-21.   

Under the Commission’s assumptions, the enacted plan is a clear statistical outlier as 

regards its violation of the proportionality requirement of Section 6(B).  Imai Rep. ¶ 40; Suppl. 

Vol. 1 at 13-14.  Overall, the enacted plan yields six more seats for the Republicans than does the 

average of his computer-generated set of plans.  Dr. Imai provides the breakdown for the House 

and Senate as follows.  

Under the Commission’s assumptions, Dr. Imai calculates that the Republican party is 

expected to win 63.0 seats in the House of Representatives under the enacted plan, which is about 

four seats higher than the average plan of 58.9 seats.  Imai Rep. ¶ 41; Suppl. Vol. 1 at 14-15.  He 

notes that “[n]one of my 5,000 simulated plans awards that many seats to Republicans.”  Id.   

                                                 
precise conclusions.  In other words, generating more than 5,000 plans, while possible, will not 
materially affect the conclusions of [his] analysis.”  See Imai Rep. ¶¶ 28-29; Suppl. Vol. 1 at 10. 
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almost unchanged from the Commission’s method to the “benefit of the doubt” method.  Imai Rep. 

¶ 49, Fig. 9; Suppl. Vol. 1 at 18-19 (showing enacted plan gives Republicans 64.5 House seats 

compared to a 60.9 seat average for all 5,000 plans); see also Imai Rep. ¶ 54, Fig. 11; Suppl. Vol. 

1 at 20 (showing enacted plan gives Republicans 21.8 Senate seats compared to a 20.5 seat average 

for all 5,000 plans). 

It would be absurd to claim that Respondents “attempted” to meet the requirement of 

Section 6(B), yet somehow arrived at a plan overwhelmingly more partisan than any of the 5,000 

plans produced by Dr. Imai.  On these facts, it is clear that the Republican members of the 

Commission made no effort whatsoever to enact a plan that closely corresponds to the preferences 

of Ohio’s voters, and instead made an effort to favor their own party. 

C. Respondents’ Partisan Scoring of Each District Confirms that Section 6(B) 
Mattered. 

Actions speak louder than words.  The Republican map-drawers conduct demonstrates 

their understanding that Section 6(B) is a mandatory constitutional obligation.  In particular, as set 

forth above, the Republican map-drawers engaged in the partisan scoring of each district when 

they drew and revised the maps, from the start of the map-drawing process to the time the final 

maps were submitted.  DiRossi and Springhetti testified in their depositions that, when they were 

drawing the maps using the Maptitude software, a window that displays that the partisan leaning 

of the district—also known as “partisan scoring”—appears next to each district as they work on it.  

Dep. Stip., Ex. Vol. 3 at DEPO_00467:5-10, 00469:8-21, 00528:23-00529:6; Suppl. Vol. 2 at 300-

301, 321-322 (R. DiRossi Tr.); see also Dep. Stip., Ex. Vol. 6 at DEPO_01294:11-01295:23; 

Suppl. Vol. 2 at 378-379 (B. Springhetti Tr.).  Partisan scoring displays the percentage of 

Republican and Democratic votes in the district at issue based on averaging the votes across a 

certain set of elections.  Dep. Stip., Ex. Vol. 3 at DEPO_00496:23-00497:6, 00503:15-00504:3; 
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Suppl. Vol. 2 at 311-312, 314-315 (R. DiRossi Tr.); Dep. Stip., Ex. Vol. 6 at DEPO_01295:1-23; 

Suppl. Vol. 2 at 379 (B. Springhetti Tr.). 

Respondents needed to integrate this partisan scoring function into Maptitude because of a 

constitutional imperative.  In the event of a four-year plan that was not approved by a bipartisan 

vote, Section 8(C)(2) of Article XI required Respondents to generate a statement that: 

explain[s] what the commission determined to be the statewide preferences of the voters 
of Ohio and the manner in which the statewide proportion of districts in the plan whose 
voters, based on statewide state and federal partisan general election results during the last 
ten years, favor each political party corresponds closely to those preferences, as described 
in division (B) of Section 6 of this article.   
 

Ohio Constitution, Article XI, § 8(C)(2) (emphasis added).  In other words, if the Commission 

could not reach bipartisan consensus on the plan, the Republicans needed to be prepared to tally 

up all the districts in Ohio, setting forth how many favored Republicans and how many favored 

Democrats.  There simply is no way to calculate those numbers without first knowing the partisan 

leanings of each individual district.  That is precisely the information that DiRossi and Springhetti 

had on their screens throughout the process of drawing the maps the Commission enacted. 

Their possession of this partisan information did not occur by accident.  The partisan data 

needed to produce the 8(C)(2) Statement did not come pre-installed on Maptitude.  Instead, 

acquiring this data only happened by virtue of Respondents’ consistent efforts to obtain the 

necessary databases and integrate partisan scoring into their map-drawing process.  In particular: 

• Respondents entered into a contract with Ohio University so they could load election 

data into Maptitude as a layer, which would supply the data that could be imported into 

a DataView window in Maptitude. 

• At the Republican Legislative Leaders’ direction, DiRossi and Springhetti loaded the 

election data into Maptitude, which caused the scoring data for each district to appear 
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in the DataView window.  

• DiRossi and Springhetti reported the scoring results to the legislative leaders. 

See Section B.2 of Statement of Facts.  Through these efforts they made clear, beyond any doubt, 

that they understood, exactly, the meaning of Section 6(B).   

To be sure, the enacted plan fell short of the requirements of that provision.  Indeed, it did 

not even constitute a bona fide “attempt” at compliance.  See Section IV, infra.  On the contrary, 

even though the map-drawers set up their computers so that they could keep track of the partisan 

leanings of each district (as contemplated by Section 6(B)), Respondents ultimately opted for a 

plan that ignored the clear metric set forth in that provision.  As DiRossi testified, he was instructed 

not to focus on Section 6(B)’s requirements when drawing the map.  Dep. Stip., Ex. Vol. 3 at 

DEPO_00610:1-17; Suppl. Vol. 2 at 325 (R. DiRossi Tr.). 

There is no doubt as to what happened here.  The partisan data was on their computer 

screens.  They imported the election data.  It was reported to the legislative leaders.  And they 

nonetheless proceeded to draw partisan maps. 

D. Respondents’ Refusal to Explain their Compliance with Section 6(B) 
Demonstrated the Willfulness of their Violation of that Provision. 

On September 9, 2021, after DiRossi first publicly introduced Huffman’s plan, Senator 

Sykes specifically asked DiRossi how Huffman’s plan “satisf[ied] the new requirement in Section 

6(B) of the Constitution.”  Comm. Stip., Ex. Vol. 1 at STIP_0173-0174; Suppl. Vol. 1 at 65-66 

(9/9 AM Hrg. Tr.).  But the Republican map-drawers ultimately ignored the Democratic 

Respondents’ specific request for analysis of whether their plan complied with the Section 6 

requirements.  During the hearing, DiRossi responded that President Huffman’s staff had “not 

complete[d]” an “analysis of the election data contemplated by the Constitution,” but represented 

that analysis was “ongoing.”  Comm. Stip., Ex. Vol. 1 at STIP_0174; Suppl. Vol. 1 at 66 (9/9 AM 
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Hrg. Tr.).  DiRossi has since admitted that analysis never was completed.  Instead, DiRossi shifted 

his focus to issues that arose in the negotiations, rather than completing the requested Section 6(B) 

analysis.  Dep. Stip., Ex. Vol. 3 at DEPO_00589:7-20; Suppl. Vol. 2 at 324 (R. DiRossi Tr.); see 

also Dep. Stip., Ex. Vol. 7 at DEPO_01734:8-01735:7; Suppl. Vol. 2 at 391-392 (M. Huffman 

Tr.).  Section 6(B) compliance would not be addressed until the night of September 15, 2021, when 

Respondents issued their Section 8(C)(2) Statement. 

III. Proposition of Law 3:  Respondents Violated Section 6(A) of Article XI. 

Section 6 also mandates that the Commission must attempt to draw a plan that satisfies the 

following criteria:  “[n]o general assembly district plan shall be drawn primarily to favor or 

disfavor a political party.”  Ohio Constitution, Article XI, § 6(A).  

The constitutional amendment leaves to the Court to determine whether the plan was drawn 

“primarily to favor or disfavor” one party.  In so doing, the Court can look to a variety of evidence.  

First, the Court could consider indicia of purpose to primarily favor one party—for example, an 

unduly partisan process, the Commission’s own 8(C)(2) Statement providing only an irrational 

explanation of compliance with Section 6, and abundant party admissions.  Second, the Court 

could consider objective evidence of partisan effect showing that the maps were primarily drawn 

to favor one party, such as extreme partisan bias metrics.  

A. The Evidence Demonstrates that the Maps Were Drawn Purposefully to 
Favor the Republican Party. 

The first part of the inquiry for Section 6(A) is whether direct and circumstantial evidence 

of intent exists.  In assessing gerrymandering claims, courts have frequently looked to the Supreme 

Court’s decision in Village of Arlington Heights v. Metropolitan Housing Development Corp., 429 

U.S. 252 (1977), to guide their assessment of “circumstantial and direct evidence” of “a 

jurisdiction’s motivation in enacting voting changes.”  Reno v. Bossier Parish Sch. Bd., 520 U.S. 







37 
 

at DEPO_00932:20-23; Suppl. Vol. 2 at 274 (V. Sykes Tr.).  But, within hours, the Commission 

embraced the Republican Legislative Leaders’ proposed plan as the Commission’s official 

proposed plan—despite the objection of its Democratic members, the lack of any meaningful 

opportunity for the public to review the maps, and the total absence of input in the drafting process 

from anyone other than the two Republican Legislative Leaders and their staff.  See Comm. Stip., 

Ex. Vol. 1 at STIP_0169-0198; Suppl. Vol. 1 at 61-90 (9/9 AM Hrg. Tr.); see also Comm. Stip., 

Ex. Vol. 1 at STIP_0199-0227; Suppl. Vol. 1 at 119 (9/9 PM Hrg. Tr.); see also Dep. Stip., Ex. 

Vol. 2 at DEPO_00361:3-11, 00376:19-00377:8, 00385:14-22, 00390:19-00391:18, 00398:12-21; 

Suppl. Vol. 2 at 329, 338-339, 344, 347-348, 353 (E. Sykes Tr.); see also Dep. Stip., Ex. Vol. 4 at 

DEPO_00850:16-22, 00937:20-00938:24; Suppl. Vol. 2 at 257, 276-277 (V. Sykes Tr.); see also 

Dep. Stip., Ex. 1 Vol. 1 at DEPO_00016:23-24, 00019:2-9; Suppl. Vol. 2 at 282-283 (F. LaRose 

Tr.); see also Dep. Stip., Ex. 1 Vol. 5 at DEPO_00997:12-14; Suppl. Vol. 1 at 363 (K. Faber Tr.).  

 In the days that followed the introduction of the Republican Legislative Leaders’ proposed 

plan, Democratic members of the Commission engaged in a good-faith effort to negotiate a ten-

year bipartisan plan, and circulated two revised versions of the Republican Legislative Leaders’ 

map—first on September 13, 2021, and again on September 15, 2021.  See supra, Section A.4 of 

Statement of Facts.   

Nevertheless, on the evening of September 15, 2021, the Commission passed Respondent 

Huffman’s amendment to his proposed plan along party lines within ten minutes of Respondent 

Huffman’s introduction of the amendment.  This plan, despite including minor changes to some 

districts, continued to entrench a Republican veto-proof supermajority that did not reflect the 

preferences of Ohio voters.  Compls. and Answs., Ex. Vol. 1 at COMP_ANSW_0034 ¶¶ 1-3; 

Suppl. Vol. 1 at 151 (V. Sykes Ans.); see also Ohio Constitution, Article II, § 16 (requiring three-
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fifths, or 60%, of each chamber of the General Assembly to override the Governor’s veto); Comm. 

Stip., Ex. Vol. 2 at STIP_0418-0419; Suppl. Vol. 1 at 50-51 (Section 8(C)(2) Stmt.) (“the final 

general assembly district plan . . . contains 85 districts (64.4%) favoring Republican candidates”).  

And it was drawn without any input or participation from the majority of the members of the 

Commission.  Statewide Elected Officials’ Resp. at 6; Compls. and Answs., Ex. Vol. 1 at 

COMP_ANSW_0039 ¶ 44, COMP_ANSW_0041 ¶ 67; Suppl. Vol. 1 at 156, 158 (V. Sykes Ans.). 

However, just after midnight on September 16, 2021—and within an hour of Respondent 

Huffman’s introduction of the amendment—the Commission voted along party lines to adopt 

Respondent Huffman’s amended maps as the general assembly plan for the next four years.  The 

procedural irregularities and suspect behavior that took place in 2021 warrant the same conclusion 

afforded that behavior in 2011:  that such conduct “support[s] an inference of predominant partisan 

intent.”  Ohio A. Philip Randolph Inst., 373 F.Supp.3d at 1099.  

2. Respondents’ Approval of the Plan, with Full Knowledge of Its 
Partisan Skew, Demonstrates Their Partisan Intent. 

 As discussed in detail above, Respondents’ Maptitude software calculated the partisan 

scoring of every district during the map-drawing process.  Thus, Respondents had all the specifics 

of the partisan leanings of individual districts at their fingertips (and on their computer screens).  

Yet they willfully plowed ahead and enacted a plan that grossly favored their own political party. 

 Moreover, Respondents admitted that, by no later than September 9, 2021, they were aware 

of the map’s partisan skew.  See Dep. Stip., Ex. Vol. 7 at DEPO_01599:5-24, 01600:3-13; Suppl. 

Vol. 1 at 396-397 (R. Cupp Tr.) (testifying he was “surprised” because “the number of Republican 

leaning districts was more than I had anticipated it was going to be,” and “concerned” the skew 

“would not be acceptable to the Democrat members”); see also Dep. Stip., Ex. 1 Vol. 1 at 

DEPO_00028:9-14; Suppl. Vol. 2 at 284 (F. LaRose Tr.) (expressing “concern[,]” because even 
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without seeing any “partisan data breakdown,” he could tell “by looking at the map . . . that 

perhaps, you know, the way that it had been drawn would not be acceptable to our minority 

counterparts”).   

 In the end, Respondents voted to enact the Republican Legislative Leaders’ plan despite, 

or because of, the available partisan scoring data.  They voted for it with full awareness of the 

partisan skew of the plan as a whole.  These facts alone demonstrate their partisan intent.   

3. Dr. Imai’s Localized Analysis Demonstrates Respondents’ Partisan 
Intent. 

 Dr. Imai has also conducted more localized analysis of districts in the enacted plan.  This 

analysis confirms that those districts were drawn primarily to favor the Republican party.  See Imai 

Rep. at ¶¶ 56-71; Suppl. Vol. 1 at 21-29.  Franklin County provides an illustrative example as 

regards the House districts: 

 

 In the enacted plan, Democratic voters are packed into Districts 1, 2, 3, and 7, allowing the 

Commission to carve out Republican seats in Districts 10 and 12, and create a slight Republican 

advantage in District 4.  Imai Rep. ¶ 63, Fig. 15; Suppl. Vol. 1 at 25-26.  In Dr. Imai’s plans, 

however, these voters are often drawn into districts with neighboring communities that are less 
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densely Democratic, unpacking their votes and creating more competitive districts.  Imai Rep. 

¶¶ 3-64; Suppl. Vol. 1 at 25.  This packing of Democratic voters allow the enacted plan to draw 

3.4 districts that favor Republicans in Franklin County, more than in any of Dr. Imai’s 5,000 plans.  

Imai Rep. ¶ 65; Suppl. Vol. 1 at 25-26.  

This bias extends to Senate seats.  Hamilton County provides an illustrative example.  

Under Section 4(A) of Article XI, each Senate district must be “composed of three contiguous 

house of representatives districts.”  In the enacted plan, Hamilton County contains seven House 

districts, and adjacent Warren County contains two House districts.  The enacted plan combines 

the nine House districts to create three Senate districts between the two counties.  Dr. Imai has 

demonstrated there are six possible ways to combine those nine House districts into three Senate 

districts while meeting the requirements of Article XI.  See Imai Rep. ¶ 61; Suppl. Vol. 1 at 23. 

From those six allowable combinations, the enacted plan unsurprisingly adopts the 

combination that packs the largest number of Democratic voters possible into one district, creating 

two safe Republican seats.  Imai Rep. ¶ 62; Suppl. Vol. 1 at 23-24.   

And this trend is not limited to Hamilton and Warren counties.  In Franklin and Union 

Counties, there are 153 allowable combinations of Senate districts, but the enacted plan again 

packs Democratic voters together to create as many districts as possible where Republicans have 

a chance of winning.  Imai Rep. ¶ 67; Suppl. Vol. 1 at 26-27.  In other words, “among all possible 

compliant plans in this county cluster, the enacted plan is the most favorable to the Republican 

party.”  Id.  In Cuyahoga, Summit, and Geauga Counties, there are 27 allowable Senate district 

combinations, and the enacted plan again adopts the most pro-Republican possible combination 

from this set.  Imai Rep. ¶ 71; Suppl. Vol. 1 at 28-29.    

 This consistent preference for the most pro-Republican districts possible was not a 
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coincidence.  It reflects conscious decisions made by the Republican operatives who drew the plan, 

and the legislative leaders who supervised that process. 

4. The Objective Partisan Skew of the Plan Constitutes Circumstantial 
Evidence of Partisan Intent. 

The extremity of the skew of the plan itself illustrates that Republican commissioners 

sought to ensure that the enacted plan would favor their party and that they made no attempt to 

comply with the directives set forth in Section 6(A).  Section II.B, supra; see also Washington v. 

Davis, 426 U.S. 229, 242 (1976) (“an invidious discriminatory purpose may often be inferred from 

the totality of the relevant facts”).  “[S]tatistical evidence that demonstrates ‘a clear pattern’ of 

partisan bias that would be unlikely to occur without partisan intent or evidence that the supporters 

of one political party were consistently treated differently than the supporters of another” 

constitutes evidence of a partisan purpose.  Ohio A. Philip Randolph Inst., 373 F.Supp.3d at 1096.  

B. The Objective Evidence of the Plan’s Partisan Skew Demonstrates that It 
Will Have Its Intended Effect and Primarily Favor the Republican Party.  

 The record evidence makes clear that the enacted plan was drawn primarily to favor the 

Republican Party in violation of Section 6(A), and that Respondents made no attempt to avoid this 

outcome.  The objective facts concerning the partisan leanings of the districts in the plan 

demonstrates this point.  This plan will lead Democrats to receive 12-15% fewer seats in the House 

and Senate than votes, see Compl. Citations, Ex. Vol. 1 at COMP_0009, 0028-0029; Suppl. Vol. 

1 at 186, 205-206 (Warshaw Expert Aff.), and creates more Republican-favoring districts than any 

of the 5,000 representative plans generated by Dr. Imai.  Imai Rep. ¶¶ 40, 43, 51, 54; Suppl. Vol. 

1 at 13-14, 15-16, 19-20; see generally supra Section II.B.  Not only is the plan an outlier on just 

these partisan metrics—it is also a consistent outlier across other partisan bias metrics widely used 

by political scientists.  Imai Rep. ¶¶ 32, 45; Suppl. Vol. 1 at 11, 16.  These other standard metrics 

confirm the extreme partisan skew of the enacted plan. 
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1. Dr. Warshaw’s Analysis Demonstrates that the Enacted Plan Was 
Drawn Primarily to Favor the Republican Party. 

As set forth in Dr. Warshaw’s affidavit, well-established partisan bias metrics consistently 

demonstrate that the enacted plan has a substantial partisan skew.  Experts routinely use these 

metrics to evaluate partisan bias in redistricting plans.  Here, these metrics all point to the same 

conclusion:  the enacted plan is starkly partisan.  The metrics that he used to measure the partisan 

skew of the plan include:  

• The efficiency gap measures the difference between the parties’ respective “wasted votes,” 
divided by the total number of votes cast in the election.  When a party wins an election, 
the wasted votes are those above the 50%+1 needed to win.  Compl. Citations, Ex. Vol. 1 
at COMP_0012-0014; Suppl. Vol. 1 at 189-191 (Warshaw Expert Aff.).   

• The mean-median gap measures the difference between a party’s vote share in the median 
district and their average vote share across all districts.  For example, if the Republican 
party wins more votes in the median district than in the average district, then the mean-
median gap indicates that the plan gives the Republican party an advantage in the 
translation of votes to seats.  Compl. Citations, Ex. Vol. 1 at COMP_0014-15; Suppl. Vol. 
1 at 191-192 (Warshaw Expert Aff.).   

• Partisan symmetry measures whether each party would receive the same share of seats 
under the plan assuming they had identical shares of votes.  For example, if the Democratic 
party would win 51% of the seats if it received 55% of the votes, but the Republican party 
would win 66% of the seats if it received 55% of the votes, then the partisan symmetry 
metric indicates that the plan favors the Republican party.  Compl. Citations, Ex. Vol. 1 at 
COMP_0016-18; Suppl. Vol. 1 at 193-198 (Warshaw Expert Aff.). 

• Declination measures the asymmetry in the distribution of votes across districts.  For 
example, declination suggests that, if the Democratic party’s average vote share in districts 
it won (65%) is significantly higher than the Republican party’s average vote share in 
districts that it won (52%), the former party’s districts were packed.  Compl. Citations, Ex. 
Vol. 1 at COMP_0018; Suppl. Vol. 1 at 195 (Warshaw Expert Aff.). 

Using a database of all state legislative elections from 1972 to 2020, Dr. Warshaw 

compared the past decade under the 2011 plan to the prior forty years of district plans in Ohio, 

then compared the 2011 plan to the enacted plan according to each of these partisan metrics.  See 

Compl. Citations, Ex. Vol. 1 at COMP_0022-0031; Suppl. Vol. 1 at 199-208 (Warshaw Expert 

Aff.); cf. Ohio A. Philip Randolph Inst., 373 F.Supp.3d at 1093 (considering whether “the partisan-





44 
 

(Warshaw Expert Aff.).  This result is clearly incompatible with Section 6(A), and demonstrates 

that the enacted plan was “drawn primarily to favor or disfavor a political party.”  See id. (“Overall, 

this analysis indicates that the enacted plan appears to be drawn to favor one political party based 

on a variety of metrics.”).  

2. Dr. Imai’s Analysis Demonstrates that the Enacted Plan Was Drawn 
Primarily to Favor the Republican Party.  

The enacted plan is also an outlier on these same partisan bias metrics compared to the 

representative set of plans that Dr. Imai has generated.  See Imai Rep. ¶¶ 3, 19-23, 32-36, 38, 47, 

49; Suppl. Vol. 1 at 3-4, 7-9, 11-13, 17, 18-19.  In his report, Dr. Imai analyzes these metrics under 

the Commission’s assumptions (based on nine statewide elections), as well as the “benefit of the 

doubt” assumptions (based on 13 statewide elections).  In both cases, the conclusion is the same:  

the enacted plan is a statistical outlier on these widely accepted partisan bias metrics.  See id.   

Figure 1 of Dr. Imai’s affidavit compares the enacted House map to Dr. Imai’s set of 

representative plans under the Commission’s assumptions.  As set forth in Dr. Imai’s affidavit, a 

higher score (in this figure, a score further to the right) indicates a higher bias in favor of the 

Republican party, see Imai Rep. ¶¶ 32-36 & Fig. 1; Suppl. Vol. 1 at 11-12: 
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The enacted Senate plan is also an outlier compared to Dr. Imai’s plans under the 

Commission’s assumptions, as shown in Figure 2 below.  See Imai Rep. ¶ 38; Suppl. Vol. 1 at 12-

13.  Again, a higher score (further to the right) indicates a higher pro-Republican partisan bias: 

 
 The enacted House and Senate maps are also significant outliers for all four partisan bias 

metrics under Dr. Imai’s “benefit of the doubt” analysis.  Imai Rep. ¶¶ 45-47, 49, & Figs. 7-8; 

Suppl. Vol. 1 at 16-19.  Thus, under both sets of assumptions, the enacted plan provides a 

materially more partisan skew in favor of the Republicans than do the other 5,000 maps. 

IV. Proposition of Law 4:  Respondents Did Not Attempt to Comply with Section 6. 

A. The Section 8(C)(2) Statement Demonstrates that the Commission 
Disregarded the Requirements of Section 6(B). 

Because the Republicans’ amended plan did not receive the support of two members of the 

minority party, the Commission was required under Article XI, Section 8(C)(2) to adopt a 

“statement explaining what the commission determined to be the statewide preferences of the 

voters of Ohio and the manner in which the statewide proportion of districts in the plan whose 

voters, based on statewide state and federal partisan general election results during the last ten 

years, favor each political party corresponds closely to those preferences.” 

Section 6(B) requires consideration of the voter preferences in the statewide elections over 
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the preceding ten years.  In that context, the Commission’s 8(C)(2) Statement made the following 

remarkable contention:  it stated that “the Commission determined that Republican candidates won 

thirteen out of sixteen of those elections resulting in a statewide proportion of voters favoring 

statewide Republican candidates of 81% and a statewide proportion of voters favoring statewide 

Democratic candidates of 19%.”  Comm. Stip., Ex. Vol. 2  at STIP_0418-0419; Suppl. Vol. 1 at 

50-51 (Section 8(C)(2) Stmt.).  The Commission’s suggestion, however, that it could somehow 

comply with Section 6(B) by counting up the number of elections in which Republican candidates 

were victorious finds no support in the language of Section 6(B).  

 To suggest that one should merely count up the number of elections that Republicans won 

to determine the statewide preferences of the voters effectively means that all of the votes cast for 

a Democrat in an election count for nothing, and any partisan bias in the previous plan carries over 

to the enacted plan despite the new constitutional mandate.  Under the Commission’s 

methodology, if the Republicans won 100% of the elections, each by 51% of the vote, then instead 

of constituting 51% of the statewide voter preferences, the Republicans would supposedly 

command 100% of the statewide voter preferences.  Accordingly, under the Commission’s 

approach, the Republicans would be entitled to 100% of the seats in the General Assembly rather 

than 51%.  Such a methodology tortures Section 6(B) beyond any reasonable construction.  See 

also Compl. Citations, Ex. Vol. 1 at COMP_0012;  Suppl. Vol. 1 at 189 (Warshaw Expert Aff.) 

(noting that, under the Commission’s explanation:  “[I]f Republicans had won each statewide 

election with 50.1% of the vote, the statewide proportion of voters favoring Republican candidates 

is 100%.  Thus, Republicans would be entitled to win 100% of the legislative seats.  Based on the 

academic literature, it makes much more sense to read the requirements that the proportion of 

districts correspond to the statewide preferences of voters to imply that Republicans are entitled to 
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C. Respondents’ Contemporaneous Statements Themselves Demonstrate a 
Failure to Attempt to Comply with Section 6. 

Respondents affirmatively admitted that the enacted plan falls short.  Respondents’ 

contemporaneous statements that their plan would not stand up to scrutiny under Article XI of the 

Ohio Constitution confirm that the Commissioners were well-aware that the plan has an unduly 

partisan effect, but they voted for it anyway.   

These admissions took place even more vividly in private communications.  Secretary 

LaRose’s texts indicate that he was voting for the enacted plan, not because he thought it was 

sound—on the contrary, he thought the vote would be “asinine”—but only to prevent the citation 

of a “no” vote against the Republicans in Court.  This constitutes a triumph of partisanship over 

any consideration of the merits, pure and simple.  His language on the record was less unvarnished, 

but he similarly lamented at the final meeting that the enacted “map has many shortcomings.”  

Comm. Stip., Ex. Vol. 2 at STIP_0398; Suppl. Vol. 1 at 126 (9/15 Hrg. Tr.) (emphasis added). 

 Governor DeWine expressed regret and doubt about of the legality of the final maps at the 

Commission’s final hearing, stating he was “sure” the Commission could have reached an outcome 

“that was much more clearly, clearly constitutional.”  Id.  In a separate statement after the vote, 

Governor DeWine likewise said that the Commission’s “job is to make [the redistricting plan] as 

constitutional as we can, and I thought we could have done better.”  Compl. Citations, Ex. Vol. 2 

at COMP_0308-0312; Suppl. Vol. 1 at 175-179 (emphasis added).  Auditor Faber acknowledged 

that the Commission’s plan was “not that good.”  Comm. Stip., Ex. Vol. 2 at STIP_0400; Suppl. 

Vol. 1 at 128 (9/15 Hrg. Tr.) (emphasis added). 

 These expressions of regret demonstrate the Statewide Elected Officials’ guilty conscience 

about approving a plan that was primarily drawn to favor the Republican Party.  When the 

Statewide Elected Officials admitted that the plan was “not that good” and that the plan had “many 
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shortcomings,” they were clearly talking about the partisan bias embedded in the plan.  They were 

aware of the partisan skew, and although they “could have done better,” they did nothing to fix 

it—instead, they voted to engrain the partisan bias in Ohio’s maps for the next four years. 

D. Respondents’ Confessed Abandonment of Their Obligation to Understand 
the Basis for the Enacted Maps Demonstrates that They Did Not Attempt to 
Comply with Section 6. 

Respondents have taken positions in their briefing that further undermine any contention 

that they even “attempted” to meet the requirements of Section 6.  The Statewide Elected Officials 

have conceded that they voted for the plan without any clue as to whether there was an “attempt” 

to comply with Section 6(A).  In their Response to the Request for Expedited Discovery and 

Motion to Compel, the Statewide Elected Officials remarkably disclaimed any knowledge of how 

the plan was drawn.  10/6 Statewide Elected Officials’ Resp. to Rels.’ Mot. to Compel at 6.  They 

justified their ignorance as follows:  

Neither the Governor, the Secretary of State nor the Auditor of State drew the map 
or participated in any way in its creation.  Nor are any of them singularly 
responsible for its passage – and they don’t have to be.  In accordance with Article 
XI of the Ohio Constitution the map must be approved by a majority vote of the 
Ohio Redistricting Commission. 
 

Id.; see also Dep. Stip., Ex. 1 Vol. 1 at DEPO_00053:15-19; Suppl. Vol. 2 at 287 (F. LaRose Tr.) 

(“I was provided no information about what data or considerations were going into proportionality 

considerations related to the mapmaking work” for the Republican Legislative Leaders’ maps).  

This concession is consistent with their contemporaneous statements, in which, just prior 

to voting for the plan, Secretary LaRose disclaimed any knowledge of how it complied with 

Section 6(B), apart from Huffman’s representations in the 8(C)(2) Statement introduced that same 

evening.  Comm. Stip., Ex. Vol. 2 at STIP_0402-0403; Suppl. Vol. 1 at 130-131 (9/15 Hrg. Tr.). 
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V. Proposition of Law 5:  The Violation of Section 6 Was Not Justified by the Need to 
Comply with Other Provisions of Article XI. 

It is perfectly possible to comply with the technical rules of Article XI and perform 

materially better under Section 6.  Dr. Imai was able to generate thousands of examples of maps 

that do exactly this.  Imai Rep. ¶¶ 3, 14-15; Suppl. Vol. 1 at 3-4, 6; see also Sections II.B.2 & 

III.A.3, supra.   

To provide a visual depiction of one of these plans, Dr. Imai has shown in graphic form 

the maps that happen to fall at the median value of his set when evaluated under the proportionality 

measure of Section 6(B).  Imai Rep. ¶¶ 25-26; Suppl. Vol. 1 at 9.  The House map appears in 

Figure 21, Imai Rep. Fig. 21; Suppl. Vol. 1 at 40; and the Senate map appears at Figure 22, Imai 

Rep. Fig. 22; Suppl. Vol. 1 at 41.   

As Dr. Imai’s affidavit reflects, these demonstration maps are fully compliant with all of 

the requirements of Article XI.  Imai Rep. ¶¶ 3, 14-15 & Appx. A-D; Suppl. Vol. 1 at 3-4, 6, 30-

42.  Accordingly, any suggestion that the enacted map’s partisan skew was necessitated by political 

geography or compliance with the other provisions of Article XI is not credible. 

CONCLUSION 

 Accordingly, Relators respectfully request that this Court: 
 

1. Declare that the maps that Respondents adopted are invalid for failure to comply 

with Article XI of the Ohio Constitution; and 

2. Order the Commission to adopt a new general assembly district plan or, at a 

minimum, to amend the maps that Respondents adopted to correct the violations, as contemplated 

in Article XI, Section 9(B).  
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