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To THE HONORABLE JOHN G. ROBERTS, JR., CHIEF JUSTICE OF THE UNITED STATES
AND CIRCUIT JUSTICE FOR THE FOURTH CIRCUIT:

With candidate filing set to close in less than two days and the congressional
primary imminent, Applicants make an eleventh-hour request to throw North Carolina’s
electoral process into disarray. Their radical theory is that this Court should jettison at
least half a dozen of its decisions, spanning a century, and hold for the first time that the
Elections Clause prohibits state courts from applying state constitutions to state
legislation that regulates congressional elections.

For three reasons, the Application should be denied.

The first is that, because of Applicants’ tactical delay, a stay would inflict
enormous disruption. See Merrill v. Milligan, 142 S. Ct. 879, 881 (2022) (Kavanaugh, J.,
concurring). The State Board of Elections told the parties and the courts below that it
could conduct the May 17 primary without disruption only if candidate filing opened by
February 24. The North Carolina Supreme Court tailored its process to that guidance.
It issued an order invalidating the General Assembly’s congressional redistricting plan
on February 4. Then it gave the General Assembly two weeks (until February 18) to
conform its congressional plan to the requirements of the state constitution. Had
Applicants similarly respected the need to avoid disruption to the primary, they would
have sought relief from this Court promptly after the February 4 order. Indeed, that is
just what the Pennsylvania legislature (represented by some of the same counsel who
represented Applicants below) did in 2018.

But that is not what Applicants did here. They waited to see how the remedial
process played out, even dangling the possibility of seeking this Court’s review later to
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press for acceptance of their preferred map. Now, because of this delay, the State Board’s
deadline has passed and candidate filing is nearly complete. A stay would mean throwing
out all these candidacies and starting over (including for many offices beside Congress).
It would also likely mean delaying the May 17 primary, which the state courts carefully
structured the remedial process to preserve. And it could condemn millions of North
Carolinians to voting under maps that violate the state constitution. This Court held
almost a month ago that it was too late for a federal court to grant equitable relief as to a
May 24 primary—and it is certainly too late now to grant relief to a party that delayed
seeking relief as to a May 17 primary.

Second, this case does not even present the Elections Clause issues Applicants
press. That is because the North Carolina courts here acted pursuant to specific
authorization from the legislature: The General Assembly authorized a special three-
judge court to hear challenges to legislative acts “redistrict[ing] ... congressional
districts,” N.C.G.S. § 1-267.1(a); prescribed that if state courts found a constitutional flaw
in a congressional districting plan, they must give the General Assembly two weeks to
fix it, id. § 120-2.4(a); and specified that if the General Assembly did not timely cure the
constitutional flaw, the court could “impose an interim districting plan,” id. § 120-2.4(a),
(al), (b). Moreover, the General Assembly also enacted all the substantive state
constitutional provisions the state courts applied here. Hence, the only issue this case
genuinely presents is whether the Elections Clause disables state legislatures from
authorizing state courts to act in this manner. But that narrow issue does not warrant

review—and indeed, Applicants do not even raise that uncertworthy issue (perhaps



because even proponents of Applicants’ Elections Clause arguments agree such
authorizations are permissible). In fact, Applicants failed even to preserve their broader
(and unpresented) Elections Clause arguments by not making them at the merits stage
at trial, as North Carolina law requires.

Third, on the merits, Applicants are not likely to obtain a reversal. The Elections
Clause provides that the “Times, Places and Manner of holding Elections for Senators
and Representatives, shall be prescribed in each State by the Legislature thereof ....”
U.S. CONST. art. I, § 4, cl. 1. Here, all the rules governing North Carolina’s congressional
elections reflect exactly what the “Legislature” prescribed in on-point statutes that apply
specifically and expressly to congressional redistricting. And even setting those statutes
aside, this Court has been clear that “[n]othing in th[e] [Elections] Clause instructs ...
that a state legislature may prescribe regulations on the time, place, and manner of
holding federal elections in defiance of provisions of the State’s constitution,” Ariz. State
Legislature v. Ariz. Indep. Redistricting Comm’n, 576 U.S. 787, 817-18 (2015) (AIRC),
and thus when the legislature “prescribes election regulations, [it] may be required to do
so within the ordinary lawmaking process,” id. at 841 (Roberts, C.J., dissenting). Hence,
where a “state Constitution” provides “a check” on the legislature, the legislature must
enact districting plans “in accordance with” that check. Smiley v. Holm, 285 U.S. 355,
367-69 (1932). And if the legislature fails to do so, “the judiciary of a State” has the
“power ... to formulate a valid ... [redistricting] plan” and remedy violations of “State
and Federal Constitutions.” Growe v. Emison, 507 U.S. 25, 29, 33 (1993) (citations and

quotation marks omitted).



Accepting Applicants’ argument would not just require overturning all these cases
(and several others). It would also betray this Court’s recent promise that state courts
can apply “state statutes and state constitutions” to remedy “excessive partisan
gerrymandering,” including in “congressional districting.” Rucho v. Common Cause, 139
S. Ct. 2484, 2507 (2019). Given all this, Applicants cannot show that this Court is likely to
grant certiorari and reverse—much less that the “merits are entirely clearcut in [their]
favor.” Merrill, 142 S. Ct. at 881 (Kavanaugh, J., concurring).

Indeed, given how radical Applicants’ arguments are, the disruption from a stay
would sweep far beyond North Carolina. State constitutions have long regulated “[c]ore
aspects of the electoral process” for federal elections, including the secrecy of ballots,
voter registration, absentee voting, vote counting, victory thresholds, voter-
identification requirements, and geographic requirements that districts must meet.
AIRC, 576 U.S. at 823. If Applicants’ theory is correct, the constitutionality of all those
regulations is in doubt. And if this Court grants a stay, it will invite a flood of challenges—
while the 2022 primary season is getting underway and the November general election is
approaching. The Court should adhere to settled law and deny the Application.

STATEMENT OF THE CASE

A. The General Assembly by Statute Has Authorized State Courts to Review
and Remedy Unlawful Congressional Districting Plans.

In recent years, the North Carolina General Assembly enacted detailed
procedures authorizing where, when, and how state courts can review and remedy

unconstitutional districting plans—expressly including congressional districting plans.



First, the General Assembly set up a special three-judge process. The General
Assembly established that “[v]enue lies exclusively with the Wake County Superior
Court in any action concerning any act of the General Assembly apportioning or
redistricting State legislative or congressional districts.” N.C.G.S. § 1-81.1(a) (emphasis
added). The General Assembly authorized “action[s] challenging the validity of any act
... that apportions or redistricts State legislative or congressional districts [to] be filed
in the Superior Court of Wake County and [to] be heard and determined by a three-judge
panel.” Id. § 1-267.1(a) (emphasis added).

Second, the General Assembly specifically contemplated that the state courts
would evaluate congressional districting plans for noncompliance with the North Carolina
Constitution. The General Assembly prescribed that “[e]very order or judgment
declaring unconstitutional or otherwise invalid, in whole or in part and for any reason,
any act ... that apportions or redistricts State legislative or congressional districts shall
find with specificity all facts supporting that declaration [and] shall state separately and
with specificity the court’s conclusions of law on that declaration.” Id. § 120-2.3 (emphasis
added).

Third, the General Assembly expressly authorized state courts to craft a valid
remedial congressional districting plan if the General Assembly failed timely to do so.
The General Assembly provided that a court must “first give[] the General Assembly” at
least two weeks “to remedy any defects” in its “plan apportioning or redistricting State
legislative or congressional districts.” Id. § 120-2.4(a) (emphasis added). But if “the

General Assembly does not act to remedy any identified defects to its plan ..., the court



may 1mpose an interim districting plan for use in the next general election only.” Id.
§ 120-2.4(al) (emphasis added). The General Assembly barred the State Board of
Elections from using “any plan apportioning or redistricting State legislative or
congressional districts other than a plan imposed by a court under this section or a plan
enacted by the General Assembly.” Id. § 120-2.4(b) (emphasis added).

B. The General Assembly Enacted Extreme Partisan Gerrymanders that
Violated the State Constitution.

On November 4, 2021, the General Assembly enacted new districting plans for the
state legislature and Congress. Just 12 days later, Respondents invoked the specific
process the General Assembly had created to challenge these plans in state court.
Separate groups followed suit within days. Per the statutory procedure, the actions were
assigned to a three-judge panel of the Wake County Superior Court and consolidated.
The panel denied the plaintiffs’ motion for a preliminary injunction. On December 8, the
North Carolina Supreme Court reversed, issued a preliminary injunction, postponed the
primary election from March 8 until May 17, and remanded for trial on an expedited basis.
At that point Applicants could have sought a stay from this Court, but they did not do so.

On remand, the General Assembly publicly claimed that “[p]artisan considerations
and election results data [had] not be[en] used in the drawing of districts” in 2021, App’x
42a; that its process was “just about as transparent” as “humanly” possible; and that
lawmakers had not relied on “maps drawn outside of th[e] building,” Pls.” Tr. Ex. 79 at 5,
61-62. But after a weeklong trial in January 2022, the three-judge panel—a bipartisan

panel designated by North Carolina’s Republican Chief Justice and composed of two






