IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA
CIVIL ACTION NO. 1:15-CV-559

THE CITY OF GREENSBORO,
LEWIS A. BRANDON IIl, JOYCE
JOHNSON, NELSON JOHNSON,
RICHARD ALAN KORITZ,
SANDRA SELF KORITZ,
CHARLI MAE SYKES, and
MAURICE WARREN I,

Plaintiffs,

RESPONSE IN OPPOSITION TO
MOTION TO COMPEL

V.

)
)
)
)
)
)
)
)
)
)
)
)
THE GUILFORD COUNTY BOARD )
OF ELECTIONS, )
)
Defendant, )
)
MELVIN ALSTON, JEAN BROWN, )
HURLEY DERRICKSON, STEPHEN )
GOLIMOWSKI, WAYNE GOODSON, )
JIM KEE, EARL JONES, SHARON )
KASICA, and WILLIAM CLARK )
PORTER, )
)

Defendant-Intervenors. )
NOW COME Senator Robert A. Rucho, Senator Trudy Wade, Representative
John Faircloth, Representative Jon Hardister, Representative Charles Jeter,

Representative Tim Moore, Representative David Lewis, and Erika Churchill, Staff

Attorney, Research Division, North Carolina General Assembly (collectively, “legislative
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respondents”), by and through undersigned counsel, and hereby submit this response in

opposition to individual plaintiffs’ (“plaintiffs”) motion to compel.

BACKGROUND

Plaintiffs are asking this Court to compel production of various documents and
communications that are the subject of subpoenas issued on February 22, 2016, and
directed to the individual legislative respondents. (DE 74)

Without delay on February 24, 2016, the legislative IT staff began to prepare an
electronic search of the documents and plaintiffs’ counsel was invited to suggest
appropriate search terms to facilitate compliance with the subpoenas. Plaintiffs’ counsel
declined the request to suggest search terms and deferred to the legislative respondents.
Attachment A, Peters to Eppsteiner email 2/24/16; Eppsteiner to Peters email 2/24/16.

On March 8, 2016, legislative respondents produced in excess of 910 documents
in response to the subpoenas. See plaintiffs’ motion to compel, p. 4 (DE 74) At that time
counsel for legislative respondents, preserving all available defenses and privileges, noted
that production pursuant to the subpoenas was:

[Clonsistent with orders of Judge Schroeder and Magistrate Judge Peake in

the VIVA litigation and the manner agreed upon by plaintiffs in the

Raleigh-Wake Citizens Association and Calla Wright cases, the legislators

and legislative staff members are voluntary [sic] producing all

communications responsive to the subpoenas that are between any of the

persons served with subpoenas and persons other than legislators or
legislative staff.  Similarly, consistent with the orders in the VIVA

litigation and the agreement in the Wake County cases, the legislators and
legislative staff are not producing responsive documents that are solely

! The undersigned counsel appear solely for the limited purpose of responding to matters
related to plaintiffs’ subpoenas directed to the above-named legislative respondents.
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legislator-to-legislator communications or legislator-to-legislative staff

communications, nor will a privilege log for these communications be

produced.
Attachment B, Peters to Eppsteiner letter 3/8/16.

The “VIVA litigation” referenced in the letter is comprised of NAACP v.
McCrory, No. 1:13-CV-658 (M.D.N.C. filed Aug. 12, 2013); League of Women Voters v
State of NC, No. 1:13-CV-660 (M.D.N.C. filed Aug. 12, 2013); and USA v. State of NC,
No. 1:13-CV-861 (M.D.N.C. filed Sept. 30, 2013). As more fully described below, in
those cases United States Magistrate Judge Joi Elizabeth Peake and United States District
Judge Thomas D. Schroeder ruled that communications solely between members of the
North Carolina General Assembly or between legislators and legislative staff were
privileged and not subject to production, nor was a privilege log required for such
documents. In Wright v. Wake Co. Bd. of Elections, No. 5:13-CV-607 (E.D.N.C. filed
Aug. 22, 2013) and Raleigh Wake Citizens Assoc. v. Barefoot, No. 5:15-CV-156
(E.D.N.C. filed April 9, 2015), the plaintiffs, who were represented by the same counsel
as plaintiffs in this case, sought documents from legislators pursuant to subpoenas similar
to the subpoenas issued in this case. In those cases, plaintiffs agreed to production
consistent with the production in the VIVA litigation, with questions of legislative
privilege deferred.

Upon receipt of the March 8 letter, plaintiffs’ counsel, in a telephone conversation
with counsel for the legislative respondents, indicated that plaintiffs were not necessarily
prepared to accept a production consistent with the VIV litigation, Wright and Raleigh

Wake Citizens. Plaintiffs’ counsel indicated, however, that plaintiffs might not press the
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issue if some agreement could be reached on the production of certain other documents.
These additional documents were documents shared among legislators as part of the
legislative process generally, and the conference committee process in particular.

On March 10, 2016, two days after the legislative respondents’ disclosure,
plaintiffs’ counsel expressed concern for the first time over the search terms, but
acknowledged that even with the terms used all responsive documents should have been
captured. Attachment C, Riggs to Peters email 3/10/16.

Legislative respondents’ counsel further explained that some of the emails that
were initially not produced under the search terms provided by the IT legislative staff
were emails on Senator Wade’s personal email account. Senator Wade’s mother died
around the time the search was conducted. As a result, Senator Wade and her staff were
not able to fully search her personal account until sometime following her mother’s
death. Attachment D, Peters to Riggs email 3/20/16.

In any event, the bulk of the material produced was provided to plaintiffs’ counsel
by March 8, 2016, with the remainder produced on March 24 and 30, 2016. Attachment
B, Peters to Eppsteiner letter 3/8/16; Attachment E, Peters to Riggs email 3/24/16;
Attachment F, Trippe to Riggs email 3/30/16. In addition, at the request of plaintiffs’
counsel, the legislative respondents were asked to confirm that they had produced all
responsive documents captured as a result of searches of both their personal and official
email addresses. Attachment G, Riggs to Peters email 3/29/16; Attachment H, Trippe to
Riggs email 4/11/16. Confirmation that all responsive documents, with the exception of

communications solely between legislators or between legislators and legislative staff for
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which privilege was claimed, was provided by legislative respondents’ counsel on April
11, 2016. Attachment H, Trippe to Riggs email 4/11/16. Legislative respondents’
counsel received no further communication from plaintiffs’ counsel that the production
was not satisfactory or that they wished to pursue further discussion regarding the
materials that were considered to be in the category of privileged documents until receipt
of plaintiffs’ motion to compel on May 13, 2016.

Notably, the parties to the above-captioned case filed a Joint Motion to Modify
Scheduling Order on April 13, 2016. (DE 73) In the joint motion, plaintiffs provided an
unsupported representation that they have been involved in a discovery dispute with
legislative respondents, resulting in multiple negotiations, deadline extensions and
supplemental production. Plaintiffs contend that the discovery process has only yielded
limited discovery and incomplete production. The position advanced by plaintiffs in
their joint motion is inconsistent with the transactions occurring between plaintiff’s
counsel and legislative respondents’ counsel in addressing plaintiffs’ subpoenas.
Moreover, the Joint Motion to Modify Scheduling Order was allowed on April 14, 2016,
and extended the discovery period to June 17, 2016. (DE-Text Order) Yet plaintiffs
waited until May 13, 2016, to file their Motion to Compel. As noted above, at no time
between April 11, 2016, and May 13, 2016, did plaintiffs engage in any communication
with the legislative respondents about remaining alleged deficiencies in production, even
though those alleged deficiencies formed the apparent basis for the Joint Motion to

Modify Scheduling Order.
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ARGUMENT

Whether to grant or deny a motion to compel is generally left within the district
court’s broad discretion. See, e.g., Lone Star Steakhouse & Saloon, Inc. v. Alpha of Va.,
Inc., 43 F.3d 922, 929 (4th Cir. 1995) (denial of motions to compel reviewed on appeal
for abuse of discretion); Erdmann v. Preferred Research Inc., 852 F.2d 788, 792 (4th Cir.
1988) (noting district court’s substantial discretion in resolving motions to compel); and
LaRouche v. National Broadcasting Co., 780 F.2d 1134, 1139 (4th Cir.) (same), cert
denied, 479 U.S.818 (1986). Church v. Wachovia Sec., Inc., No. 3:05CVv422-R 2008
U.S. Dist. LEXIS 110694, *6 (W.D.N.C. July 2, 2008).

There are multiple grounds on which this Court should deny plaintiffs’ motion to
compel.  First, legislative privilege bars the disclosure of material relating to the
legislative process. Second, the legislative members have, to be best of their knowledge,
produced all responsive non-privileged documents that are in their possession. Third,
plaintiffs’ motion to compel is premature because plaintiffs have failed to participate in
discovery discussions and properly certify such discussions pursuant to both Fed. R. Civ.

P 37(a)(1) and LR 37.1.

l. COMMUNICATIONS SOLELY BETWEEN LEGISLATORS OR
SOLELY BETWEEN LEGISLATORS AND LEGISLATIVE STAFF
ARE PRIVILEGED.

Each of the legislative respondents is a member of the North Carolina General

Assembly or a legislative staff member. All of the documents that plaintiffs seek are
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documents that the legislative respondents would have, assuming that they have them at
all, in their capacities as legislators or staff.

The Supreme Court has long recognized a broad right “of legislators to be free
from arrest or civil process for what they do or say in legislative proceedings.” Tenney v.
Brandhove, 341 U.S. 367, 372 (1951). The Supreme Court has expressly extended this
protection to state legislators, Tenney, 341 U.S. at 372-76, with respect to actions within
the “sphere of legitimate legislative activity.” Tenney, 341 U.S. at 377. As the Fourth
Circuit has emphasized:

Legislative immunity’s practical import is difficult to overstate.
As members of the most representative branch, legislators bear
significant responsibility for many of our toughest decisions, from
the content of the laws that will shape our society to the size,
structure, and staffing of the executive and administrative bodies
carrying them out. Legislative immunity provides legislators with
the breathing room necessary to make these choices in the public’s
interest, in a way uninhibited by judicial interference and undistorted
by the fear of personal liability. It allows them to focus on their
public duties by removing the costs and distractions attending
lawsuits. It shields them from political wars of attrition in which
their opponents try to defeat them through litigation rather than at
the ballot box . . . Legislative immunity thus reinforces
representative democracy, fostering public decision making by
public servants for the right reasons.

EEOC v. Wash. Suburban Sanitary Comm'n, 631 F.3d 174, 181 (4™ Cir. 2011).
Importantly, legislative immunity frees legislators not only from the consequences
of litigation, it also frees them “from the burden of defending themselves.” Dombrowski
v. Eastland, 387 U.S. 82, 85 (1967). “Because litigation’s costs do not fall on named
parties alone, this privilege applies whether or not the legislators themselves have been

sued.” Wash. Suburban Sanitary Comm'n, 631 F.3d at 181. “The purpose of the doctrine
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[of legislative immunity] is to prevent legislators from having to testify regarding matters
of legislative conduct, whether or not they are testifying to defend themselves.” Schlitz v.
Virginia, 854 F.2d 43, 46 (4™ Cir. 1988).

In the consolidated VIVA cases, NAACP v. McCrory, M.D.N.C. 1:13-CV-658;
League of Women Voters v State of NC, M.D.N.C. 1:13-CV-660; and USA v. State of NC,
M.D.N.C. 1:13-CV-861; a dispute arose between legislative members and the plaintiffs.
The dispute over the production of documents pursuant to subpoenas duces tecum issued
to legislative members was first addressed by Magistrate Judge Peake, who recognized
that “claims of legislative immunity or privilege in the discovery context must be
evaluated under a flexible approach that considers the need for the information in the
context of the particular suit presented, while still protecting legislative sovereignty and
minimizing any direct intrusion into the legislative process.” NAACP v. McCrory, No.
1:13-CV-658 at 3 (M.D.N.C. Mar. 27, 2014)(order on motions to quash and motion to
compel).

In addition, Magistrate Judge Peake addressed the issue of whether the creation of
a privilege log was appropriate. In doing so, the magistrate judge specifically addressed
“categories of documents that could be excluded from a privilege log in order to provide
the legislators with sufficient protection from unduly burdensome or invasive inquiry.”
Id. at 7.

“The Court further note[d] that this protection from the privilege log

requirement may also be particularly appropriate as to internal documents

and communications that were created and circulated only by and between
individual legislators and their staff, to prevent unwarranted intrusion and
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burdensomeness that would accompany even the preparation of a privilege
log for these internal deliberations and communications.”

Id. at 8.

With regard to these types of documents, Magistrate Judge Peake “note[d] that the
legislative privilege is similar to the ‘deliberative process privilege,” but with the
particular need to protect legislative sovereignty and prevent inquiry that would chill
legislative action. Cf. Doe v. Nebraska, 788 F. Supp. 2d 975, 985-986 (D. Neb. 2011);
Committee for a Fair and Balanced Map v. Illinois State Bd. of Elections, Case No. 11 C
5065, 2011 WL 4837508 (N.D. Ill. Oct. 12, 2011); Favors v. Cuomo, 285 F.R.D. 187,
210 and n. 22 (E.D.N.Y. 2012).” Id. at 8 n. 2.

Magistrate Judge Peake’s order was reviewed by Judge Schroeder upon the filing
of objections by the legislative members. Judge Schroeder largely upheld the Magistrate
Judge’s Order and reiterated:

To the extent the issue is one of legislative privilege, its application falls

under Federal Rule of Evidence 501. See Favors v. Cuomo, 285 F.R.D.

187, 209 (E.D.N.Y. 2012); Comm for a Fair & Balanced Map v. Ill. State

Bd. of Elections, No. 11 C 5065, 2011 WL 4837508, at *5 & n.8 (N.D. Ill.

Oct. 12 2011 (three-judge panel). “Legislative privilege is a derivative of

legislative immunity.”).

NAACP v. McCrory, No. 1:13-CV-658 at 11 (M.D.N.C. May 15, 2014)(Memorandum
Order).
Consistent with Magistrate Judge Peake’s order, Judge Schroeder declined to hold

that the legislative privilege is absolute, but ordered the determination of legislative

privilege of a particular document or group of documents sought by the plaintiffs in those
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cases would be for the Magistrate Judge to decide. Id. Such determination should be
made in the context of

relevant authorities, the purpose of the legislative privilege, evidence that

the legislators’ compliance would divert them from their legislative duties

and/or impose an impossible burden upon them, and the possibility of

waivers as to any document, among other things.
Id. at 25.

The production made by the legislative respondents in this case, including not
preparing a privilege log, is consistent with the decisions of Magistrate Judge Peake and
Judge Schroeder. Plaintiffs have not established why a different analysis should apply in
this case.

In addition, the information sought by plaintiffs is protected on the State level by
legislative confidentiality pursuant to Article 17 of North Carolina General Statutes
Chapter 120. Legislative confidentiality covers a wide array of documents, including but
not limited to: drafting requests made to a legislative employee from a legislator;
information requests made to a legislative employee from a legislator; any documents
provided in support of the drafting or information request; documents prepared by
legislative employees upon the request of legislators; and requests made to an agency
employee by a legislative employee of the Fiscal Research Division for assistance in the
preparation of a fiscal note. N.C. Gen. Stat. 8§ 120-130, -131, -131.1.

Moreover, even if the information sought by plaintiffs was subject to disclosure,

the scope of the request is overly broad and therefore the time for compliance is

unreasonably short. This is especially true in light of plaintiffs’ failure to participate in
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discussions for a good faith and diligent attempt to resolve differences as set out in

Argument 111 below.

1. Leqislative Members Have to the Best of Their Knowledge, Provided
All Non-Privileged Material.

Plaintiffs cannot prevail on their motion to compel and have produced no
colorable argument in support of the motion. As set forth in the preceding argument, the
remaining material sought by plaintiffs is privileged and not subject to disclosure.
Plaintiffs’ assertion that they have not received a full production of non-privileged
material lacks merit.

A. Plaintiffs’ Contention That The Search Terms Were Inadequate Is
Untimely.

Within two days from the issuance of the subpoenas, plaintiffs’ counsel was
provided the opportunity to offer search terms. Attachment A, Peters to Eppsteiner emalil
2/24/16. Counsel declined and left it to the legislative IT staff to develop the search
terms. Attachment A, Eppsteiner to Peters email 2/24/16.> The search had already been
completed and documents had already been produced when plaintiffs’ counsel expressed
skepticism regarding the search terms used.  Plaintiffs’ counsel nevertheless
acknowledged that a deviation from the terms used probably would not produce a
different collection of emails. Attachment C, Riggs to Peters email 3/10/16.

Notwithstanding the untimeliness in which plaintiffs have questioned the search terms

2 Plaintiffs may say that they declined based on the quick response needed by the

legislative respondents so that the search could commence. The need to begin the search
quickly, however, was driven by the production date set forth in the subpoena, which was
within plaintiffs control to alter if necessary.
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used by legislative IT staff, a new search is being conducted by the IT legislative staff
using the terms “Guilford County Board of Elections,” “SB36” and “HB263.” These
terms were specifically identified by plaintiffs. Attachment C, Riggs to Peters email

3/10/16.

B. The Emails Plaintiffs Contend Are Not in the Possession of the
Legislative Respondents.

As set out in the emails provided hereto, plaintiffs have repeatedly been informed
that all non-privileged emails in the legislative respondents’ possession have been
provided. Plaintiffs erroneously assume that emails missing from a particular string, or
the fact that an otherwise responsive email has been produced by someone else, indicate
that the emails exist and are in the possession of the legislative respondents but have not
been provided. It is more likely that such an email has not been kept. This is particularly
foreseeable if the email is stored on a personal email account, which would not have the
sophisticated search properties featured with a government account. Plaintiffs have not
alleged any facts to support a theory that any emails they believe to be missing are
intentionally or unintentionally being withheld or that there is some nefarious intent on
the part of the legislative members to conceal non-privileged emails. Moreover, there
was simply no reason for the legislative respondents, who are not parties to this litigation
and who reasonably believe that these communications are privileged, to believe that they

were under litigation requirement to preserve their emails.
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I11. Plaintiffs’ Motion To Compel Is Untimely Because They Have Not
Complied With Fed. R. Civ. P 37(a)(1); LR 37.1.

The Federal Rules of Civil Procedure require parties to certify that they have “in
good faith conferred or attempted to confer with the person or party failing to make
disclosure or discovery in an effort to obtain court action.” Fed. R. Civ. P. 37(a)(1).
Similarly the Local Rules of this court are clear that “[t]he Court will not consider
motions and objections relating to discovery unless moving counsel files a certificate that
after personal consultation and diligent attempts to resolve differences the parties are
unable to reach an accord.” L.R. 37.1(1). The certificate “shall set forth the date of the
conference, the names of the participating attorneys, and the specific results achieved.”
LR37.1(a).

Prior to filing their motion to compel, counsel for the legislative respondents made
clear they would produce relevant, non-privileged pre-enactment documents and
communications notwithstanding their stated objections.  Only limited, informal
discussions have occurred between plaintiffs’ counsel and legislative respondents’
counsel regarding limits to the production. Instead, despite counsel’s production of non-
privileged material in a prompt manner, plaintiffs filed this motion to compel without any
discussion or notice since plaintiffs’ March 29 and 30 emails seeking confirmation that
the legislative members had provided all non-privileged communications they possessed.
Attachments G and F. Such confirmation was provided on April 11 and no further
contact was made by plaintiffs’ counsel until the motion to compel was filed.

Attachment H.
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CONCLUSION
For the foregoing reasons legislative respondents respectfully pray that the Court
deny plaintiffs’ motion to compel.

This the 6th day of June, 2016.

NORTH CAROLINA DEPARTMENT
OF JUSTICE

By: /s/ Alexander McC. Peters
Alexander McC. Peters

Senior Deputy Attorney General
N.C. State Bar No. 13654
apeters@ncdoj.gov

/s Melissa L. Trippe

Melissa L. Trippe

Special Deputy Attorney General
N.C.State Bar. No. 13739
mtrippe@ncdoj.com

P.O. Box 629

Raleigh, NC 27602
Telephone: 919.716.6900
Facsimile: 919.716.6763

Counsel for Senator Robert A. Rucho, Senator
Trudy Wade, Representative John Faircloth,
Representative Jon Hardister, Representative
Charles Jeter, Representative Tim Moore,
Representative David Lewis, and Erika
Churchill, Staff Attorney, Research Division,
North Carolina General Assembly
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CERTIFICATE OF SERVICE

I, Melissa L. Trippe, hereby certify that | have this day electronically filed the
foregoing RESPONSE IN OPPOSITION TO MOTION TO COMPEL with the Clerk of
Court using the CM/EFC system which will send notification of such filing to the
following:

Jim W. Phillips, Jr
jphillips@brookspierce.com.
Julia C. Ambrose
jambrose@brookspierce.com
D. Bryan Starrett, Jr.
dstarrett@brookspierce.com
Brooks, Pierce, McLendon,
Humphrey & Leonard, L.L.P.
Post Office Box 26000
Greensboro, NC 27420-6000
Counsel for City of Greensboro

Mark Payne, County Attorney
Guilford County Attorney’s Office
P.O. Box 3427

Greensboro, NC 27402
mpayne@co.guilford.nc.us
Counsel for Defendant

This the 6th day of June, 2016.

Anita S. Earls
anita@southerncoalition.org

Allison J. Riggs
allison@southerncoalition.org
Southern Coalition for Social Justice
1415 Hwy. 54, Suite 101

Durham, NC 27707

Counsel for Individual Plaintiffs

Benton G. Sawrey

Narron, O’Hale & Whittington PA
P.O. Box 1567

Smithfield, NC 27577
bsawrey@nowlaw.com

Counsel for Defendant-Intervenors

/sl Melissa L. Trippe
Melissa L. Trippe
Special Deputy Attorney General
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ATTACHMENT A

Peters, Alec

From: George Eppsteiner <GeorgeEppsteiner@southerncoalition.org>
Sent: Wednesday, February 24, 2016 1:50 PM

To: Peters, Alec

Cc: Allison Riggs; Anita Earls; Jaclyn Maffetore

Subject: RE: Greensboro v Guilford Co. BOE / Subpoenas

Alec:

Thank you for your email. We have no reason to expect that the legislators and Ms. Churchill will not be able to
undergo a good faith effort to respond completely to the subpoenas that were served, and Plaintiffs look forward to
receiving the responses based on the General Assembly IT folks' searches as soon as possible.

Sincerely,
George Eppsteiner

George Eppsteiner

Staff Attorney

Southern Coalition for Social justice
1415 West Highway 54, Ste. 101
Durham, NC 27707

919-794-4220

919-323-3942 (fax)
george@southerncoalition.org

CONFIDENTIAL & PRIVILEGED

This communication is intended solely for the addressee. Any unauthorized review, use, disclosure or distribution is
prohibited. If you believe this message has been sent to you in error, please notify the sender by replying to this
transmission and delete the message without disclosing it. Thank you.

From: Peters, Alec [mailto:apeters@ncdoj.gov]

Sent: Wednesday, February 24, 2016 11:07 AM

To: George Eppsteiner

Cc: Allison Riggs; Anita Earls; Jaclyn Maffetore

Subject: RE: Greensboro v Guilford Co. BOE / Subpoenas

George,
The IT people at the legislature are preparing for the electronic documents search, and they are wondering if you could
suggest what you think would be appropriate search terms. They need to start the searches asap in order to meet the

deadline in the subpoena, so if you could get back to me as soon as possible, it be very helpful. If | don’t hear from you
today, we'll need to go ahead and decide on search terms.

Thanks!

— Alec
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ATTACHMENT B

State of North Carolina

Reply to:  Alexander McC. Peters

Roy Cooper Department of Justice Special Litigation Division
Attorney General P.O. BOX 829 9%9.716.6900
i Fax:  919.716,6763
RALEIGH, NC 27602-0629 E?;\(Aail: s@unedoj.g0
March 8, 2016
Mr., George Eppsteiner VIA FED EX

Southern Coalition for Social Justice
1415 W. N.C. Highway 54, Suite 101
Durham, North Carolina 27707

Re:  City of Greensboro, et al., v. Guilford County Board of Elections;
M.D.N.C, 1:15-¢v-00559

Dear George:

Enclosed please find documents responsive to the subpoenas issued to Rep, John
Faircloth, Rep, Jon Hardister, Rep. Charles Jeter, Rep, David R. Lewis, Rep, Tim Moore, Sen
Robert Rucho, Sen, Trudy Wade and R, Erika Churchill, all of which were served on Tuesday,
February 22, 2016.

The legislators and legislative staff specifically assert and preserve all rights, objections
and defenses that may be available to them, including legislative privilege, legislative
confidentiality and attorney-client privilege. Nevertheless, consistent with orders of Judge
Schroeder and Magistrate Judge Peake in the VIVA litigation and the manner agreed upon by
plaintiffs in the Raleigh-Wake Citizens Association and Calla Wright cases, the legislators and
legislative staff members are voluntary producing all communications responsive to the
subpoenas that are between any of the persons served with subpoenas and persons other than
legislators or legislative staff, Similarly, consistent with the orders in the VIVA litigation and
the agreement in the Wake County cases, the legislators and legislative staff are not producing
responsive documents that are solely legislator-to-legislator communications or legislator-to-
legislative staff communications, nor will a privilege log for these communications be produced.
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Mr, George Eppsteiner

Southern Coalition for Social Justice
May 8, 2016

Page 2

Please let us know immediately if this understanding is not satisfactory in this case.

Very truly yours,

Alexander McC., Peters
Senior Deputy Attorney General

AMP/hs

cc: Benton G. Sawrey (Via Fed Ex)
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ATTACHMENT C

Peters, Alec

From: Allison Riggs <AllisonRiggs@southerncoalition.org>
Sent: Thursday, March 10, 2016 6:43 PM

To: Peters, Alec

Cc: Emily Seawell

Subject: City of Greensboro v. Guilford BOE - 1:15-cv-00559
Alec,

Per our conversation today, here are our concerns with the adequacy of the searches conducted thus far. In response to
a subpoena in this case, Robbie Perkins has produced several emails to and from Trudy Wade. Based on our quick
review of the emails produced from Sen. Wade yesterday, none of these emails were included in her production. That
raises 2 specific areas of concern for us,

First, with the search terms you used, some of these emails should have been produced but were not. For example, one
email from Sen. Wade {twade2@triad.rr.com) to Mr. Perkins was dated Monday, February 2, 2015, and had the subject

line “Redistricting — Greensboro City Council.” From what you produced, we deduced that these were the search terms

you used:

"2015S.L. 138"

"2015 Session Law 138"

"S.L. 2015-138"

"S36"

"Senate Bill 36"

"H263"

"House Bill 263"
"Greenshoro City Council"
"Guilford County Board of Education"”
"Mayor w/5 Greenshoro"
"Greensbhoro w/5 redistrict*"
"Greenshoro w/5 elect*"
"Greensboro w/5 vote*"

{side note: we're assuming that “Guilford County Board of Education” should have been “Guilford County Board of
Elections.”)

That email from Sen. Wade to Mr. Perkins should have been produced using those search terms. Another example of
that is an email from Mr. Perkins to Sen. Wade {TWade2@triad.rr.com) dated June 15, 2015, with a subject line
"S36/H263.” Again, with the search terms it seems you used, this email should have been produced. Obviously, we're
concerned that these are just a few examples of emails we know exist that weren’t produced. There could be countless
more.,

Our second area of concern is the possibility that using S36 instead of SB36 (likewise, H263 instead of HB263) is causing
additional omissions. We have some other emails from Mr. Perkins to Ms, Wade that use that terminology. But we

think those emails should have been captured by the “Greensboro w/5 redistrict*”. However, since it seems like there
were emails using that different terminology, that would be responsive, we want to make sure those don't get left out.
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Please let the IT folks at the GA know about these problems, and let’s plan on talking right after the election about
remedying these issues and what steps we can take to ensure that the legislators subpoenaed are producing all
communications responsive to the subpoenas within the category of documents you’ve indicated they are voluntarily
producing. If we can’t be confident that responsive materials are being captured by the searches and produced to us,
this may be another issue we have to tee up for the court.

Thanks for your help on this!

Allison Riggs

Senior Attorney

Southern Coalition for Social Justice
1415 West Highway 54, Ste. 101
Durham, NC 27707

919-323-3380 ext. 117
919-323-3942 (fax)
allison@southerncoalition.org

CONFIDENTIAL & PRIVILEGED
This communication is intended solely for the addressee. Any unauthorized review, use, disclosure or distribution is

prohibited. If you believe this message has been sent to you in error, please notify the sender by replying to this
transmission and delete the message without disclosing it. Thank you.
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ATTACHMENT D

Trippe, Melissa

From: Peters, Alec

Sent: Sunday, March 20, 2016 1:49 PM
To: Allison Riggs

Cc: Emily Seawell; Trippe, Melissa
Subject: Re: City of Greensboro

Hey Allison. Thanks for your email.

| have checked in again. My clients do continue to believe that privilege and confidentiality bar the production of any
communications, including maps {if there are any) solely between legislators or between legislators and legislative
staff. If plaintiffs want to pursue these communications, then it probably is a matter that we will need to let the court
decide, as we did with Judge Schroeder and Judge Peake.

With regard to Sen. Wade's emails, it as appears the the failure to include some emails was an oversight. Since the
emails you referenced were from Sen. Wade's personal account, they were not where the legislature's IT staff could
search them, the search was done by Sen. Wade and her own staff. Around the time the search was being conducted,
Sen, Wade's mother died, which obviously could have had an impact on her search. She and her staff have searched her
emails again, and they have found a handful of additional emails that were not previously produced, including one or
more involving Mr. Perkins. They will be getting those to me soon for production.

On another matter, | do have recordings of the committee meetings to get to you. Let me know what the best way to
do that might be.

Thanks.
— Alec

On Fri, Mar 18, 2016 at 4:52 PM, Allison Riggs <AllisonRiggs@southerncoalition.org> wrote:
Alec,

Just wanted to touch base to see if anything had changed since we last talked on Wednesday. To recap, where we last
stood was that you did not yet have any information about the emails missing from the production (from at least Trudy
Wade), and that you believed your clients’ position was that they were not willing to produce anything other than what
they’d already produced because of their claims of legislative privilege/immunity/confidentiality (such as, for example,
produce maps, data, or other documents from the HB263 conference committee). Please let me know if any of that has
changed, or if you've gotten updated information on the first topic.

Thanks,
Allison

Allison Riggs

Senior Attorney

Southern Coalition for Social Justice
1415 West Highway 54, Ste. 101
Durham, NC 27707

919-323-3380 ext. 117
919-323-3942 (fax)
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allison@southerncoalition.org

CONFIDENTIAL & PRIVILEGED
This communication is intended solely for the addressee. Any unauthorized review, use, disclosure or distribution is

prohibited. If you believe this message has been sent to you in error, please notify the sender by replying to this
transmission and delete the message without disclosing it. Thank you.
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ATTACHMENT E

Trippe, Melissa

From: Peters, Alec

Sent: Thursday, March 24, 2016 3:51 PM

To: Allison Riggs

Cc: Emily Seawell; Trippe, Melissa

Subject: RE: City of Greensboro

Attachments: FW: CEEJ Notice; FW: Redistricting - Greensboro City Council

Allison, my apologies. | meant to send these to you earlier in the week, and my day Monday started off in such a way as
to drive everything else from my mind. | realized today that they hadn’t been sent.

These are the additional emails that Sen. Wade found on her second search. With these, we believe that she and the
other legislators for whom | accepted service have produced all emails or other communications with people outside the
legislature that are responsive to the subpoenas. There was a third email found, dated April 16, 2015, but it relates to
the Guiiford School Board litigation in 2013, so our understanding is that it is not responsive,

Thanks, and let me know if you have any questions.
— Alec

From: Peters, Alec

Sent: Sunday, March 20, 2016 1:49 PM
To: Allison Riggs

Cc: Emily Seawell; Trippe, Melissa
Subject: Re: City of Greensboro

Hey Allison. Thanks for your email,

| have checked in again. My clients do continue to believe that privilege and confidentiality bar the production of any
communications, including maps (if there are any) solely between legislators or between legislators and legislative
staff. If plaintiffs want to pursue these communications, then it probably is a matter that we will need to let the court
decide, as we did with Judge Schroeder and Judge Peake.

With regard to Sen. Wade's emails, it as appears the the failure to include some emails was an oversight. Since the
emails you referenced were from Sen. Wade's personal account, they were not where the legislature's IT staff could
search them, the search was done by Sen. Wade and her own staff. Around the time the search was being conducted,
Sen. Wade's mother died, which obviously could have had an impact on her search. She and her staff have searched her
emails again, and they have found a handful of additional emails that were not previously produced, inciuding one or
more involving Mr. Perkins. They will be getting those to me soon for production.

On another matter, | do have recordings of the committee meetings to get to you. Let me know what the best way to
do that might be.

Thanks.
— Alec

On Fri, Mar 18, 2016 at 4:52 PM, Allison Riggs <AllisonRiggs@southerncoalition.org> wrote:
Alec,
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ATTACHMENT F

Trippe, Melissa

From: Allison Riggs <AllisonRiggs@southerncoalition.org>
Sent: Wednesday, March 30, 2016 4:53 PM

To: Trippe, Melissa

Cc: Emily Seawell; Peters, Alec

Subject: RE: City of Greensboro

Thanks Melissa--if you could just let me know when you've gotten that confirmation from the other members, I'd
appreciate it

Allison

Allison Riggs

Senior Attorney

Southern Coalition for Social justice
1415 West Highway 54, Ste. 101
Durham, NC 27707

919-323-3380 ext. 117
919-323-3942 (fax)
allison@southerncoalition.org

CONFIDENTIAL & PRIVILEGED

This communication is intended solely for the addressee. Any unauthorized review, use, disclosure or distribution is
prohibited. If you believe this message has been sent to you in error, please notify the sender by replying to this
transmission and delete the message without disclosing it. Thank you.

From: Trippe, Melissa [mailto:mtrippe@ncdoj.gov]
Sent: Wednesday, March 30, 2016 3:20 PM

To: Allison Riggs

Cc: Emily Seawell; Peters, Alec

Subject: RE: City of Greensboro

Allison,
Alec asked me to respond to your email of March 29™. In addition, it’s my understanding that you all had some
discussions regarding the production when you met yesterday afterncon.

I'm sending the recordings by overnight mail to be delivered tomorrow. |think Alec explained to you that there are not
corresponding transcripts. In addition, I've enclosed in the same package the handful of Trudy Wade emails
subsequently discovered after the others were made available to you. | apologize that they were not provided earlier,
but as | think Alec explained to you it can sometimes be more problematic to recover emails from a personal account. In
any event, it is believed that this is all of her emails.

in addition, we are double checking with the appropriate members to make sure that they have thoroughly checked
their personal accounts and all responsive emails have been produced.

I think this answers all your questions, but if not, please do not hesitate to contact us.

Melissa
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ATTACHMENT G

From: Allison Riggs [mailto:AllisonRiggs@southerncoalition.org]
Sent: Tuesday, March 29, 2016 12:28 PM

To: Peters, Alec

Cc: Emily Seawell; Trippe, Melissa

Subject: RE: City of Greensboro

Alec,

Sorry for the delay in replying. As we have in our possession have other responsive emails, through other subpoenas,
that Sen. Wade has not produced, we do not believe she has adequately responded to the subpoena, particularly in
regards to her personal email account, and will have to bring this to the Court’s attention.

Can you confirm that the other legislators for whom you accepted service also searched their personal email accounts?

Also, on the public records requests, you indicated that recordings are ready. Can you just mail them to our office? Do
those recordings includes transcripts or just audio recordings? If they’re just audio recordings, can you confirm whether
the legislature will be producing transcripts from the audio files like they did in the Wake County case?

Thanks,

Allison Riggs

Senior Attorney

Southern Coalition for Social Justice
1415 West Highway 54, Ste. 101
Durham, NC 27707

919-323-3380 ext. 117
919-323-3942 (fax)
allison@southerncoalition.org

CONFIDENTIAL & PRIVILEGED

This communication is intended solely for the addressee. Any unauthorized review, use, disclosure or distribution is
prohibited. If you believe this message has been sent to you in error, please notify the sender by replying to this
transmission and delete the message without disclosing it. Thank you.

From: Peters, Alec [mailto:apeters@ncdoj.qov]
Sent: Thursday, March 24, 2016 3:51 PM

To: Allison Riggs

Cc: Emily Seawell; Trippe, Melissa

Subject: RE: City of Greensboro

Allison, my apologies. | meant to send these to you earlier in the week, and my day Monday started off in such a way as
to drive everything else from my mind. | realized today that they hadn’t been sent.

These are the additional emails that Sen. Wade found on her second search. With these, we believe that she and the
other legislators for whom | accepted service have produced all emails or other communications with people outside the
legislature that are responsive to the subpoenas. There was a third email found, dated April 16, 2015, but it relates to
the Guilford School Board litigation in 2013, so our understanding is that it is not responsive.

Thanks, and let me know if you have any questions.
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ATTACHMENT H

Trippe, Melissa

From: Trippe, Melissa

Sent: Monday, April 11, 2016 10:35 AM

To: Allison Riggs (AllisonRiggs@southerncoalition.org)
Cc: Emily Seawell; Peters, Alec

Subject: RE: City of Greensboro

Allison,

| wanted to let you know that per your request we have received confirmation from the members of the GA that they
have thoroughly checked their personal email accounts. No additional emails responsive to the subpoenas were found.
Have a good week.

Melissa

From: Allison Riggs [mailto:AllisonRiggs@southerncoalition.org]
Sent: Wednesday, March 30, 2016 4:53 PM

To: Trippe, Melissa

Cc: Emily Seawell; Peters, Alec

Subject: RE: City of Greensboro

Thanks Melissa-—-if you could just let me know when you've gotten that confirmation from the other members, I'd
appreciate it!

Allison

Allison Riggs

Senior Attorney

Southern Coalition for Social Justice
1415 West Highway 54, Ste. 101
Durham, NC 27707

919-323-3380 ext. 117
919-323-3942 (fax)
allison@southerncoalition.org

CONFIDENTIAL & PRIVILEGED

This communication is intended solely for the addressee. Any unauthorized review, use, disclosure or distribution is
prohibited. If you believe this message has been sent to you in error, please notify the sender by replying to this
transmission and delete the message without disclosing it. Thank you.

From: Trippe, Melissa [mailto:mtrippe@ncdoj.gov]
Sent: Wednesday, March 30, 2016 3:20 PM -

To: Allison Riggs

Cc: Emily Seawell; Peters, Alec

Subject: RE: City of Greensboro

Allison,
Alec asked me to respond to your email of March 29", In addition, it’s my understanding that you all had some
discussions regarding the production when you met yesterday afternoon.
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