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INTRODUCTION

Defendants’ stay request is premised on one thing: their asserted need to
immediately halt the census count so they can report final population numbers to the
President by a December 31 deadline. But Defendants have, for months, admitted
they cannot meet that deadline. From April through the end of July, Defendants said
1t was already impossible to provide accurate census numbers by December 31. After
the Secretary directed Census Bureau officials to meet that deadline no matter what,
Defendants claimed it would be possible—but only if census field operations ended on
September 30. When the district court enjoined the September 30 date, Defendants
changed their position (again) and claimed they could still meet the deadline—but
only if census field operations ended on October 5.

Defendants’ repeated, recent, and often sworn statements speak for
themselves:

o July 23: “[I]t is ludicrous to think we can complete 100% of the nation’s
data collection earlier than 10/31 and any thinking person who would
believe we can deliver apportionment by 12/31 has either a mental

>

deficiency or a political motivation.” Defs. App. 10a (quoting Pls. App.

34a).!

I “Defs. App.” refers to the Appendix to the Application for a Stay Pending

Appeal to the United States Court of Appeals for the Ninth Circuit and Pending
Further Proceedings in This Court and Request for an Immediate Administrative
Stay, filed in this Court on October 7, 2020. “Pls. App.” refers to the appendix
attached hereto. “Dkt.” refers to documents filed below in the United States District
Court for the Northern District of California, No. 5:20-cv-05167-LHK.



e September 11: “[W]e wish to be crystal clear that if the Court were to
extend the data collection period past September 30, 2020, the Census
Bureau would be unable to meet its statutory deadlines to produce
apportionment counts prior to December 31, 2020 and redistricting data
prior to April 1, 2021.” Declaration of Albert E. Fontenot, Jr. § 107, La
Union del Pueblo Entero v. Trump (LUPE), No. 19-02710 (D. Md.), Dkt.
117-1; see also Defs. App. 113a 9 100.
e September 28: “If field work is completed anytime after October 5, [the]
Census Bureau will be unable to deliver state counts for apportionment
by December 31, 2020.” Pls. App. 104a.
See also Pls. App. 111a-22a (collecting additional statements). In their October 7 stay
application to this Court, Defendants never once say they could meet the December
31 deadline even if a stay were granted that same day. And it is now October 10. The
only harm Defendants assert cannot be redressed by a stay—and never could.

In marked contrast, if a stay were granted, the harm to Plaintiffs would be
immediate, far-reaching, and irreversible. As Defendants’ own data shows, millions
of Americans have now been counted only because of the district court’s injunction.
And critical field work is ongoing, especially for those in hard-to-count populations.
Any stay would allow Defendants to stop the 2020 Census count, shut down field
operations, fire hundreds of thousands of employees, and start processing data the

very next day. There is no going back from that. The stay Defendants seek will give



them everything they are asking for on the merits—and will effectively moot any
appeal.

That would be an extraordinary result under any circumstances. But with the
integrity of the United States decennial census hanging in the balance, it is
untenable. The census i1s a massive undertaking, with weighty constitutional
implications and substantial effects on the lives of hundreds of millions of Americans.
That is why the Bureau spent a decade carefully analyzing and testing every step of
the 2020 Census and establishing specific timeframes for each critical operation. And
that 1s why, when the pandemic disrupted the original timeline, it spent a month
devising a new plan (the COVID-19 Plan)—that maintained at least the same amount
of time for each operation—and proceeded to publicize the new schedule, and
1mplement it, for the next four months.

Then, in the course of four or five days in late July and early August,
Defendants adopted a “Replan” that reduced the time for data collection from three
months to two and the time for data processing from six months to three. Not because
the Bureau had suddenly figured out a way to get the same work done in half the
time; officials during this same time period continued to warn of significant risks to
accuracy. Not because Defendants suddenly realized that Congress was not going to
act on their request for an extension of the deadline; to the contrary, the Secretary
had rescinded the extension request. Not because conditions on the ground had
improved; the COVID-19 pandemic was still raging, and the Bureau was facing

“debilitating” staffing shortages. And not because the Secretary carefully considered



the warnings from high-level Bureau officials and simply reached a different
conclusion; the Secretary directed the Bureau to shorten the timelines, and then
approved them, without further discussion.

The district court—with all of these facts before it, after reviewing 200 filings
and the (partial) administrative record in the course of a month, and after multiple
hearings—held that Defendants failed to comply with their statutory responsibilities
under the Administrative Procedure Act (APA). Among other things, the court found
that Defendants failed to consider the risk that the severely truncated timeline posed
to the accuracy of the 2020 Census; relied on an explanation that was directly
contrary to the facts in the record; and entirely ignored serious reliance interests.
The district court then granted a traditional APA remedy: It stayed the Replan’s
timelines and reinstated the COVID-19 Plan’s timelines until Defendants cured the
1dentified legal defects. And the court of appeals, after two rounds of briefing and an
oral argument, agreed that Defendants likely violated the APA and that Plaintiffs
were likely to suffer irreparable harm, and stayed only the portion of the district
court’s order that (the court of appeals believed) enjoined Defendants from complying
with the December 31 deadline.

Defendants now ask this Court to immediately bring the census to an end,
without offering any meaningful response to the mountains of evidence (including
consistent statements by high-level Bureau officials and their counsel) that the
Bureau cannot meet the December 31 deadline regardless. The decennial census is

too important for that. Every relevant factor—irreparable harm, the balance of



equities, and the likelihood of success on the merits—militates against such

extraordinary relief. Defendants’ application for a stay should be denied.

STATEMENT

1. In order to apportion “[r]epresentatives and direct taxes,” an “actual
Enumeration shall be made” every ten years “in such Manner” as Congress “shall
by Law direct.” U.S. Const. art. I, § 2, cl. 3. The text, structure, and history of the
Enumeration Clause “suggest a strong constitutional interest in accuracy.” Utah
v. Evans, 536 U.S. 452, 478 (2002).

In the Census Act, Congress has assigned the responsibility to conduct the
“actual enumeration” to the Secretary of Commerce, who in turn oversees the
Census Bureau in conducting the decennial census. 13 U.S.C. §§ 2, 4, 21, 141(a).
The Census Act contains instructions as to how the duty to conduct an actual
enumeration will be carried out. Among other things, it provides that a “tabulation
of total population by States” for apportionment will be reported from the Secretary
to the President by December 31 of the year in which the census begins. See 13
U.S.C. § 141(b). And “by mandating” the “population count,” which “will be used
to apportion representatives,” it “Imposes ‘a duty to conduct a census that is
accurate and that fairly accounts for the crucial representational rights that

29

depend on the census and the apportionment.” Department of Commerce v. New
York, 139 S. Ct. 2551, 2568-69 (2019) (quoting Franklin v. Massachusetts, 505 U.S.
788, 819-20 (1992) (Stevens, J., concurring in part and concurring in the

judgment)).



2. In keeping with this constitutional and statutory charge, the Bureau has
stated that its goal for the 2020 Census is to “count everyone once, only once, and
in the right place.” Dkt. 37-5 at 5. Accomplishing that enormous task for a
population exceeding 300 million requires years of careful planning, followed by
many months of sustained work.

To this end, the Bureau spent most of a decade creating its plan for the 2020
Census. The Bureau consulted with outside experts, members of its Census
Scientific Advisory Committee, and a range of stakeholders. Id. at 204. And the
Bureau conducted at least fifteen tests between 2012 and 2018, which it used to
further refine its processes. Id. at 31-55; Defs. App. 101a-05a. The Bureau’s plan
was ultimately codified in a 200-page plan (2018 Operational Plan), as well as
detailed plans for each sub-operation, containing precise timelines for each and
every operation in the 2020 Census. Defs. App. 3a-4a,; 83 Fed. Reg. 26,643 (June
8, 2018) (announcing in the Federal Register the publication of the 2018
Operational Plan).

Census operations consist of two basic phases: data collection and data
processing. During the data-collection phase, the Bureau solicits self-responses to
the census questionnaire. The Bureau, State and local governments, and
community partners undertake significant outreach and advertising efforts to
maximize self-response. The Bureau also conducts “Non-Response Follow Up”
(NRFU). During NRFU, enumerators go door-to-door to households that have not

otherwise responded and also perform quality control checks (such as randomly re-



interviewing some households) to ensure that the information provided is accurate.
Defs. App. 2a. NRFU is the “most important census operation to ensuring a fair
and accurate count” and is essential for capturing hard-to-count populations (id.
(quoting Thompson Decl. § 15, Dkt. 36-2)), including Native Americans living in
tribal areas, communities of color, low-income individuals, undocumented
immigrants, non-English speakers, and persons with mental and physical
disabilities.

Under the 2018 Operational Plan, if enumerators had not been able to contact
a household after several attempts, they could seek to obtain information from a
“proxy,” such as a neighbor or landlord, able to report on the status of the household
and its members. Dkt. 37-5 at 129. Similarly, if the Bureau had high-quality
administrative records for a housing unit, enumerators could—after an initial
contact attempt—use those records to fill in responses for that unit. Id. But proxies
and administrative records are less accurate than direct contact between
enumerators and households. Hillygus Decl. 9 21-29, Dkt. 36-3. And both tend
to increase disparities in the count—e.g., undocumented immigrants and persons
of color are significantly less likely to have accurate administrative records. Id.
19 22-23.

After data collection, the Bureau has to process the data from over 100 million
households into usable information, including by performing quality-control
measures and weeding out mistakes. These data-processing operations include

transforming written responses into computer-readable code, removing redundant



data, detecting and fixing over- or under-counts among groups, and generally
1dentifying errors, checking for accuracy, and ensuring that the data rises to the
necessary quality level for apportionment, redistricting, and a host of federal, state,
municipal, and private activities. Louis Decl. 9 15, 25-28, Dkt. 36-4.

Consistent with prior censuses, the 2018 Operational Plan determined that
the Bureau needed 20.5 weeks (March 12-July 31) for self-response, 11.5 weeks
(May 13-July 31) for NRFU, and 22 weeks (August 1-December 31) for data
processing. Defs. App. 3a.

3. In March, just as Census season began, the COVID-19 pandemic hit and
the Bureau was forced to change its plan. Id. at 4a. Among the many new
challenges, the Bureau was unable to hire and train enumerators, and households
were, unsurprisingly, unwilling to answer their doors. On March 18, the Bureau
suspended all field operations. Id. Over the course of the next month, the Bureau
consulted with experts and stakeholders and developed the COVID-19 Plan, which
1t announced and began implementing on April 13. Id. at 6a.

The COVID-19 Plan retained the key design choices from the 2018
Operational Plan; it simply adjusted the timeline for operations, ensuring that
each was given the same amount of time or more. Id. at 6a-7a. The Bureau
extended the window for households to self-respond to the census until October 31,
2020. Id. at 6a. The Bureau publicly announced October 31 as the new deadline
for self-response and posted the “new schedule” on its website. See Dkt. 37-4. The

Bureau also instructed its partners, including several Plaintiffs here, to



disseminate the COVID-19 Plan’s extended deadline to households across the
nation—which they did. See Defs. App. 27a-28a (citing Plaintiffs’ declarations);
id. at 90a-91a (9 39-42); Pls. App. 29a.

The COVID-19 Plan similarly delayed and slightly expanded the timeline
for NRFU, providing that it would last from August 11 to October 31, 2020. Defs.
App. 6a. And the Bureau expanded data processing from 22 weeks to 26 weeks, so
that it would end (and apportionment counts would be delivered to the President)
by April 30, 2021. Id. at 7a. The additional time was necessary “to account for the
pandemic’s disruptions to Bureau operations,” the “public’s ability to respond to
the census,” and “the pandemic’s effects on ‘the quality of the data, especially for
groups that are less likely to self-respond (often hard to count populations).” Id.
at 6a-7a (quoting announcement of COVID-19 Plan, Dkt. 37-7 at 15).

Because the new schedule extended beyond the December 31 statutory
deadline for reporting total population counts to the President, the Secretary and
the Bureau jointly requested an extension from Congress. Id. at 7a. The President
agreed that additional time was essential, but did not think a statutory extension
was required. Id. (“I don’t know that you even have to ask [Congress]. This is
called an act of God. . .. I think 120 days isn’t nearly enough.” (quoting President
Trump)).

Over the next four months, Defendants carried out the COVID-19 Plan
and continued to inform the public that self-response and NRFU would continue

until October 31. Defs. App. 6a-9a, 38a. During this time, senior “Bureau officials



publicly stated that meeting the December 31, 2020 deadline would be
impossible.” Id. at 7a; see id. at 7a-9a (collecting statements of Bureau and
Commerce officials, as well as documents and recommendations, from April
through early July); Pls. App. 111a-14a (same). For example, on July 8, Associate
Director Albert Fontenot—Defendants’ principal declarant in this case—stated
that the Bureau was “past the window of being able to get” accurate counts to the
President by December 31. Defs. App. 7a-8a (quoting Bureau press briefing).

4. Then, on July 21, the President issued a memorandum declaring that it
was the United States’ policy to exclude undocumented immigrants from the
congressional apportionment base. Id. at 9a. Once the memorandum issued, there
was suddenly a “push to complete NRFU asap.” Id. at 10a (quoting Pls. App. 35a).
Shortening the census timeline would ensure that, regardless of the outcome of
the November election, this President would have the opportunity to implement
his memorandum. Whereas delaying reporting until April—as the COVID-19 Plan
did—provided no assurance the President would be in office to do so.

In response to this push, high-level Bureau officials reaffirmed that it would
be impossible to complete a constitutionally sound census count by December 31.
For example, on July 23, Associate Director Timothy Olson emphasized the “need
to sound the alarm to realities on the ground,” explaining that “it is ludicrous to
think we can complete 100% of the nation’s data collection earlier than 10/31 and
any thinking person who would believe we can deliver apportionment by 12/31 has

either a mental deficiency or a political motivation.” Defs. App. 10a (quoting Pls.

10



App. 34a). Similarly, Bureau Chief Kathleen Styles explained that “[s]hortening
the time period to meet the original statutory deadlines for apportionment and
redistricting data will result in a census that has fatal data quality flaws that are
unacceptable for a Constitutionally-mandated activity.” Id. at 11a (quoting Pls.
App. 37a); see also Defs. App. 9a-11a (other similar statements between July 23
and July 27); Pls. App. 113a-16a (same).

Despite these warnings, on July 29, the Secretary “directed” the Bureau “to
present a plan at our next weekly meeting on Monday, August 3, 2020, to accelerate
the remaining [census] operations in order to meet the statutory apportionment
deadline.” Defs. App. 107a (4 81); see id. at 31a, 40a. Senior Bureau officials
gathered the next day “to begin to formalize a plan to meet the statutory deadline.”
Id. at 107a (Y 81). By the afternoon of July 31, the Bureau had thrown together a
plan to truncate both data collection and processing, and spent the next two days
reducing that plan to a slide deck. Id. at 11a (citing Dkt. 156-4 at DOC_10275-76).
At the same time, Bureau officials continued to sound the alarm that the
accelerated plan would significantly compromise data quality and pose a grave and
unacceptable risk to the accuracy and completeness of the census. See id. at 54a-
59a (statements between July 29 and August 3); Pls. App. 114a-16a (same).

On the morning of August 3, the Bureau submitted the final presentation
to Secretary Ross. Defs. App. 14a. The presentation warned that “accelerating
the schedule by 30 days introduces significant risk to the accuracy of census data”;

that “[a]ll of these activities represent abbreviated processes or eliminated

11



activities that will reduce the accuracy of the 2020 Census”; that the “compressed
review period creates risk for serious errors not being discovered in the data—
thereby significantly decreasing data quality”; and that those “serious errors” if
discovered “may not be fixed” due to lack of time. Id. at 55a, 58a (citations
omitted). Without acknowledging or addressing any of those concerns, the
Secretary approved the “Replan” the same day and the Bureau announced it in a
press release. Id. at 11a, 117a-19a (August 3 Press Release).

The Replan drastically cut the timelines for the 2020 Census. It required
that all data collection conclude on September 30. Id. at 1la. This change
shortened the highly publicized October 31 deadline for self-response by a month,
and the time for NRFU operations from 11.5 weeks to 7.5 weeks. Id. at 11a-12a.
Data processing, meanwhile, was cut in half from 26 weeks to 13 weeks, with the
deadline advancing from April 30, 2021 to December 31, 2020. Id. at 12a. The
Bureau publicly announced September 30 as the new deadline for self-response
and posted the “revised plan” on its website. Id. at 117a (announcing that “[w]e
will end field data collection by September 30, 2020. Self-response options will
also close on that date”).

5. In the weeks that followed, independent agencies and experts—including
the Government Accountability Office (GAO), the Commerce Department’s Office
of Inspector General (OIG), and the Bureau’s own Census Scientific Advisory
Committee—repeatedly warned that the Replan’s revised timeline posed

significant risks to the accuracy, completeness, and reliability of the 2020 Census.
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Defs. App. 12a-15a (collecting reports). For example, in a report entitled “Recent
Decision to Compress Census Timeframes Poses Additional Risks to an Accurate
Count” GAO stated that implementation of untested procedures could “undermine
the overall quality of the count.” Defs. App. 13a (quoting report). After an
investigation, OIG concluded that the “streamlined data processing under the
accelerated plan poses a myriad of risks to accuracy and completeness.” Pls. App.
84a. And the Census Scientific Advisory Committee explained that “[w]hen the
weather isn’t right, we postpone the launching of rockets into space. The same
should be true of the decennial enumeration, the results of which will impact
apportionment, redistricting, funding decisions, legal mandates and regulatory
uses of decennial Census data over the next decade.” Defs. App. 14a (quoting
report).

6. On August 18, 2020, Plaintiffs—local governments with high concentrations
of hard-to-count residents, non-profit organizations representing hard-to-count
populations, and individuals—filed suit, challenging the Replan as a violation of the
Administrative Procedure Act and the Enumeration Clause. Because data collection
was scheduled to end on September 30, the parties stipulated to an accelerated
briefing schedule that would culminate in a preliminary injunction hearing on
September 17. Defs. App. 15a-16a. Plaintiffs filed their motion for a preliminary
injunction on August 25. Id. at 16a.

a. On August 26, the district court held a case management conference. At

the hearing, “Defendants repeatedly denied the existence of an administrative
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record” for the Replan. Id. (citing Tr. 9:22-24, Dkt. 65). The court instructed
Defendants that “[i]f there’s an administrative record, it should be produced.” Id.
(quoting Tr. 10:12-13, Dkt. 64). To assess how quickly a ruling was needed, the court
also ordered Defendants to provide the date upon which the Bureau planned to wind
down field operations. Pls. App. 4a-5a.

A week later, Defendants informed the district court they had already begun
winding down field operations—nearly a month before September 30 and three
weeks after starting NRFU in most of the country. See Pls. App. 5a (citing Dkt. 63).
This early wind-down would have left the court practically incapable of granting
effective relief after the September 17 hearing to which the parties had jointly
agreed. With no other options, Plaintiffs immediately moved for a temporary
restraining order (TRO). Pls. App. la.

At the September 4 TRO hearing, Defendants told the district court that it
should review the declaration of Associate Director Fontenot (to be filed later that
evening) before ruling. The declaration explained that field operations could start
closing region-by-region on September 11 regardless of completion rates; that the
Bureau had already started terminating enumerators; and that it would be
extremely difficult to restart field operations once they had been shut down. Defs.
App. 112a-13a (99 95-98). After finding “serious questions” on the merits, a
likelihood of irreparable harm, and that the equities tipped “sharply” in favor of

Plaintiffs, the court granted a 12-day TRO to preserve the status quo and prevent
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Defendants from shutting down field operations before September 17. Dkt. 84 at 2-
7.

At this point, Defendants still had not produced the administrative record.
Defendants argued that the district court could not require production without first
resolving threshold reviewability issues, such as whether there had been final
agency action. Dkt. 96 at 8-17. They also argued that it would be too burdensome
to produce the complete administrative record in the expedited time frame. Dkt.
126 (Sept. 14, 2020 Tr. 24:1-3). As Defendants had requested, the district court first
resolved the threshold reviewability issues, and then ordered a phased production of
the administrative record. Defs. App. 17a.

On the day the first phase of the administrative record was due, Defendants
announced—twelve hours before the deadline—that they would no longer review
additional documents that day and would be able to produce only 72 of the
documents required by the district court’s order. Defs. App. 18a. The next day,
Defendants informed the court that they would be unable to meet additional
production deadlines. Id. With the agreement of both parties, the court allowed
Defendants to produce a subset of the administrative record (for purposes of the
preliminary injunction) comprising those documents previously provided to OIG.

Id. at 18a-19a.? Because only two days remained before the TRO was set to expire,

2 These documents had already been produced to OIG for its investigation, in
response to a request for all documents “[d]iscussing or referring in any manner to
the decision to accelerate the 2020 Census” and “[d]etailing the reasons for the
decision to accelerate the 2020 Census schedule.” Defs. App. 18a-19a.
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the court granted a seven-day extension to allow Defendants time to produce the
(Iimited) administrative record. Pls. App. 1a-18a.

b. On September 22, the district court held the preliminary injunction
hearing. Defs. App. 20a. Two days later, the court issued a 78-page decision. Id.
at 1a-78a. The court rejected Defendants’ threshold arguments, reaffirmed its
prior conclusion that the Replan was “final agency action,” and found that
Plaintiffs were likely to suffer irreparable harm. The court also held that Plaintiffs
were likely to succeed on their APA claim for five independent reasons: Defendants
(1) failed to consider important aspects of the problem; (2) offered an explanation
counter to the evidence; (3) failed to consider an alternative to the Replan; (4) failed
to articulate a satisfactory explanation for the Replan; and (5) failed to consider
reliance interests. Id. at 47a-74a. Accordingly, the court stayed the “Replan’s
September 30, 2020 deadline for the completion of data collection and December
31, 2020 deadline for reporting the tabulation of the total population to the
President,” and enjoined Defendants from implementing those “two deadlines.”
Defs. App. 78a. The court declined to grant a stay pending appeal. Id. at 120a.

7. On September 25, Defendants filed a notice of appeal and moved for an
administrative stay and a stay pending appeal in the Ninth Circuit.

a. On September 28—while the motion for an administrative stay was
pending and two minutes before a case management conference in the district
court—Defendants announced via tweet and a message on the Bureau’s website

that data collection would now end on October 5, 2020. See Pls. App. 24a. The
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announcement did not address Defendants’ prior statements, and Associate
Director Fontenot’s sworn declaration, making it “crystal clear” that the Bureau
would be “unable” to meet the December 31 deadline if data collection continued
past September 30. See Pls. App. 116a-21a.® Nor did it purport to have cured any
of the legal defects identified in the district court’s order.

b. On September 30, the court of appeals denied the motion for an
administrative stay. It explained that the “status quo would be seriously disrupted
by an immediate stay,” which would allow the “process of disbanding thousands of
census workers” to resume and leave “the Bureau’s ability to resume field
operations . . . in serious doubt.” Defs. App. 124a-25a. The court further reasoned
that the Bureau would not be harmed in the absence of a stay because “the record
does not demonstrate that the Bureau’s ability to meet [the statutory] deadline is
affected by the district court’s injunction.” Id. at 126a. Rather, the court
explained, “the evidence in the administrative record uniformly show[s] that no
matter when field operations end,” the Bureau cannot deliver an accurate count

by December 31. Id. Judge Bumatay dissented. Id. at 131a-53a.

3 A few days later, a three-judge panel in a parallel case ordered Defendants to
file a letter addressing “if the Bureau still intends to meet the December 31 statutory
deadline” and, if so, “how it plans to accomplish an accurate enumeration given that
the post-data processing phase has been shortened further,” contrary to Defendants’
“vigorous[]” arguments in prior declarations and filings that post processing “simply
cannot [be] shorten[ed].” Letter Order, La Union del Pueblo Entero v. Trump (LUPE),
No. 19-cv-02710 (D. Md.), Dkt. No. 125 (emphasis omitted). Defendants responded
that they intended to “postpone]] the five days of processing needed to implement the
Presidential Memorandum” to after December 31, 2020. Declaration of Albert E.
Fontenot, Jr. § 4, LUPE, Dkt. No. 126-1.
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¢. On October 1, the district court issued an order clarifying the stay and
preliminary injunction. The court explained that the “effect of staying the two
Replan deadlines was to reinstate the rule previously in force,” and that rule “was
the COVID-19 Plan,” including “the COVID-19 Plan’s deadline of October 31, 2020
for data collection” and the “deadline of April 30, 2021 for reporting total
population to the President.” Pls. App. 21a-22a. The court explained further that
the injunction’s effect “was to require Defendants to cure the legal defects
identified in the Injunction Order if Defendants were to insist on implementing
the two Replan deadlines,” and that “[u]ntil those legal defects are cured, the two
COVID-19 Plan deadlines remain in force.” Id. at 22a. And the court found that
Defendants had repeatedly violated the “Injunction Order” by implementing the
Replan’s deadlines—with the September 28 tweet being the “most egregious”
violation. Id. at 23a-24a.

d. On October 7, after briefing and oral argument, the court of appeals
denied in part and granted in part Defendants’ motion for a stay pending appeal.
The court held that Defendants had not made a “strong showing” that they were
“likely to prevail” in establishing that the Replan was not final agency action.
Defs. App. 161a-64a. The court also held that Defendants “ha[d] not made a strong
showing of likely success” on the merits of the APA claim. Id. at 164a-68a. The
court explained that the record “d[id] not show any response, let alone a
‘satisfactory explanation,” to the numerous statements by Bureau officials that

accelerating the schedule adopted in the COVID-19 Plan would jeopardize the
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accuracy of the census.” Id. at 165a-68a. The court further explained that, despite
“depend[ing] heavily” on “partnerships with private organizations to drive
participation in the census,” “[n]Jowhere d[1d] the brief Replan materials consider”
the reliance interests of those partners or the public in the COVID-19 Plan’s
deadline for self-response. Id. at 167a. And the court rejected Defendants’
argument that the Replan was necessarily compelled by the statutory deadline,
because the “deadline does not excuse the failure to address at all other relevant
considerations, such as accuracy and reliance.” Id. at 164a-68a (emphasis
omitted).

The court of appeals denied the stay as to the October 31 deadline for data
collection. “[T]he balance of hardships,” the court reasoned, “decidedly favors the
Plaintiffs, who make a strong showing that they w[ould] suffer irreparable harm
if a stay of the injunction [were] granted.” Defs. App. 170a. Plaintiffs’ anticipated
injuries, the court continued, outweighed Defendants’ allegations of irreparable
harm—particularly given the “great likelihood” that Defendants “would be unable
to meet th[e] deadline under any conditions” based on “the wealth of evidence in
the record.” Id. at 169a-70a.

As to the December 31 deadline, the court of appeals recognized that “both
parties aver”’ that “data processing cannot be completed by December 31 as a
practical matter,” but believed that did “not mean that missing the putative
statutory deadline should be required by a court.” Defs. App. 173a. Because the

deadline was “nearly three months away,” and because of “[s]erious separation of
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powers concerns,” the court exercised “judicial restraint” and stayed the injunction
in so far as it “enjoined the Defendants from attempting to meet the December 31
date.” Id. at 172a-74a.

ARGUMENT

Defendants bear a “heavy burden” to justify the “extraordinary” relief they
seek. Whalen v. Roe, 423 U.S. 1313, 1316 (1975) (Marshall, J., in chambers). Where,
as here, “a district court judgment is reviewable by a court of appeals that has
denied a motion for a stay,” that burden is “especially heavy.” Edwards v. Hope
Med. Grp. for Women, 512 U.S. 1301, 1302 (1994) (Scalia, J., in chambers) (citation
omitted); see Heckler v. Redbud Hosp. Dist., 473 U.S. 1308, 1312 (1985) (Rehnquist,
J., in chambers) (“[A] stay application to a Circuit Justice on a matter before a court
of appeals is rarely granted.” (citation omitted)). It is only the “rare and exceptional
case[] in which a stay pending appeal is warranted.” Fargo Women’s Health Org. v.
Schafer, 507 U.S. 1013, 1014 (1993) (O’Connor, J., concurring in denial of stay
application).

Defendants must show “(1) a reasonable probability that four Justices will
consider the issue sufficiently meritorious to grant certiorari; (2) a fair prospect that
a majority of the Court will vote to reverse the judgment below; and (3) a likelihood
that irreparable harm will result from the denial of a stay.” Hollingsworth v. Perry,
558 U.S. 183, 190 (2010). Even if all of those conditions are met, Defendants must
further show that the “balance [of] the equities” and “relative harms to the applicant

and to the respondent” favor granting a stay. Id.; see Barnes v. E-Sys., Inc. Grp.
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Hosp. Med. & Surgical Ins. Plan, 501 U.S. 1301, 1304-05 (1991) (Scalia, J., in
chambers). Defendants cannot satisfy their heavy burden.

A. Defendants fail to demonstrate any harm from the now partially
stayed injunction

Defendants cannot demonstrate harm—irreparable or otherwise—from
having to conduct field operations for the 2020 Census on the same timeline (until
October 31) that the Bureau itself adopted in the COVID-19 Plan. That is reason
enough to deny. See Ruckelshaus v. Monsanto Co., 463 U.S. 1315, 1317 (1983)
(Blackmun, J., in chambers) (“An applicant’s likelihood of success on the merits
need not be considered . . . if the applicant fails to show irreparable injury from the
denial of the stay.”); Williams v. Zbaraz, 442 U.S. 1309, 1312 (1979) (Stevens, J., in
chambers) (stay should “clearly” be denied “[u]lnless the applicants will suffer
irreparable injury”).

1. Defendants’ sole claim of harm is that the Bureau will be unable to complete
its data-processing work before December 31. Stay App. 35-37. But any stay granted
by this Court will do nothing to remedy that “harm.” Defendants could not then, and
certainly cannot now, produce an accurate and complete census by the statutory
deadline.

As an initial matter, the district court’s order did not cause the asserted harm.
“[T]he evidence in the administrative record uniformly showed that no matter when
field operations end . . . the Bureau w[ould] be unable to deliver an accurate census
by December 31, 2020.” Defs. App. 126a; see id. at 169a-70a. The “President,

Department of Commerce officials, Bureau officials, and outside analysis from [OIG],
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the Census Scientific Advisory Committee, and [GAO] all stated unequivocally, some
before and some after the adoption of the Replan, that the Bureau would be unable to
meet that deadline under any conditions.” Id. at 169a (emphasis added); see Pls. App.
111a-22a (collecting statements).

But even if the Court believed that, in the four or five days the Bureau took to
throw together the Replan, it somehow made the impossible possible, Defendants
have made clear—repeatedly, recently, unequivocally, and under oath—that they
cannot meet the statutory deadline even if they end field operations today. Associate
Director Fontenot “swore under penalty of perjury that the Census Bureau could not
meet the December 31, 2020 statutory deadline if data collection were to extend past
September 30, 2020.” Pls. App. 30a; see Defs. App. 113a (§ 100); Declaration of Albert
E. Fontenot, Jr. § 107, La Union del Pueblo Entero v. Trump (LUPE), No. 19-02710
(D. Md.), Dkt. 117-1. And Defendants’ counsel “emphasize[d]” to the district court
that “extending the timeline of the count past September 30th would make it
1impossible for the Bureau to comply with Section 141’s statutory deadline.” Dkt. 98
(Sept. 8, 2020 Tr. 9:6-9). The reason: “the post processing deadlines for the Replan
Schedule are tight, and extending the data collection deadline would, of necessity,
cause the Census Bureau to fail to be able to process the response data in time to
meet its statutory obligations.” Defs. App. 113a (§ 100). As Associate Director
Fontenot declared under oath, “[w]e simply cannot shorten post processing beyond

the already shortened 3-month period.” Id.
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After the district court’s order, Defendants suddenly changed their position
and came up with a new drop-dead date to end field operations: October 5. But
Defendants were just as unequivocal that they could not stay in the field a single day
past October 5 and still meet the statutory deadline. On September 28, the Secretary
asked top Bureau officials the following: “I would like to make sure that I understood
correctly that your team’s opinion is that if we stay in the field beyond October 5, we
would not be able to meet the statutory deadline of December 31.” Pls. App. 109a-
10a. As Defendants told this Court on October 2, Deputy Director Jarmin’s answer
was “that the Bureau must ‘finish field work on 10/5 if we are to have enough time
(assuming all goes well) to finish the processing of the resident population, federally
affiliated overseas and, if requested, unlawful aliens in ICE Detention Centers by

9

12/31 [pursuant to the Presidential Memorandum].” Appellants’ Supp. Br. 4-5,
Trump v. New York, No. 20-366 (citation omitted). Defendants similarly told the
district court that the Bureau “need[s] to conclude field operations by October 5 in
order to keep open the possibility of meeting the deadline Congress set for reporting
census figures to the President.” Dkt. 284 at 4. And Associate Director Fontenot
again swore under oath that the Bureau could meet the statutory deadline only if
“the California injunction is stayed by the Ninth Circuit or the Supreme Court and
the Census Bureau is able to complete field operations by October 5.” Declaration of

Albert E. Fontenot, Jr. § 8, LUPE, No. 8:19-cv-2710 (D. Md.), Dkt. 126-1 (emphasis

added).
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Defendants’ October 7 stay application does not disavow those prior
statements. To the contrary, it reaffirms that “the Bureau’s most recent calculations
were that field operations would need to end on October 5 to preserve the Secretary’s
ability to meet the statutory deadline.” Stay App. 21. October 5, of course, has come
and gone. So Defendants change position again, and claim that it is “impossible to
predict with certainty precisely when the drop-dead date has passed.” Id. at 36. But
they never once suggest—Ilet alone produce evidence in support of—any new “drop-
dead” date that would allow them to meet the statutory deadline. Nor do they explain
why this Court should credit Defendants’ constantly shifting positions. Because
Defendants never could meet the statutory deadline—and they certainly cannot do
so now—a stay will do nothing to alleviate the only harm they assert.

2. Defendants’ inability to meet the statutory deadline is also not the sort of
harm that could justify a stay. Defendants rely on the principle that “[a]lny time a
State is enjoined by a court from effectuating statutes enacted by representatives of
its people, it suffers a form of irreparable injury.” Stay App. 36 (quoting Maryland v.
King, 567 U.S. 1301, 1303 (2012) (Roberts, C.d., in chambers)). But the district court
did not enjoin Defendants from “effectuating” the Census Act. The court held that
Defendants must consider their countervailing constitutional and statutory duty to
conduct a true and accurate enumeration in deciding how to respond to the Act’s
deadline and in light of the massive disruptions caused by the pandemic. Agencies
should of course strive to meet statutory deadlines, but where other statutory and

constitutional commands preclude them from doing so, that is not irreparable harm.
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That 1s particularly true now: The court of appeals’ decision stayed the only portion
of the district court’s order that even arguably precluded them from meeting that
deadline. Defs. App. 172a-74a.

3. Defendants also briefly suggest (at 23) that the “longer the court’s order
remains in effect, the more it could interfere with” “significant actions” “dealing” with
“redistricting.” But Defendants have made clear that their push to meet the
December 31 deadline comes at the expense of meeting their next statutory deadline:
the requirement to produce redistricting numbers by April 1, 2021. See 13 U.S.C.
§ 141(c). As the district court explained, “[almong the[] impacts [of the Replan] is
possible harm to a different statutory deadline—the deadline for the Secretary’s
report of redistricting data to the states.” Defs. App. 56a. That is because the Bureau
1s separating, for the first time, the apportionment process from the redistricting
process. Before the Replan, Bureau officials warned that “the downstream effect of
separating apportionment and redistricting processing activities could not be
assessed” and would “result[] in additional risk to the delivery of the redistricting
products.” Defs. App. 55a (quoting Dkt. 199-4 at DOC_9496); see also Dkt. 199-2 at
DOC_8743 (“[T]he [Replan] does not address redistricting . ...”); id. at DOC_8742
(“[TThe [Replan] itself specifically omits any consideration of redistricting data

processing . ...”). That Defendants have no plan as to how to meet the redistricting
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deadline raises questions about their stated commitment to meet statutory deadlines
at all costs. See, e.g., Defs. App. 55a-56a; Dkt. 199-2 at DOC_8742-43.*

4. Finally, Defendants’ attempt to shift blame onto the district court and the
court of appeals for delays in this litigation is shockingly misguided. Stay App. 39.
The district court initially issued its 12-day TRO because Defendants revealed (on
September 2) that they had already started the irreparable steps of winding down
field operations and terminating employees—in the midst of litigation and
notwithstanding the stipulated schedule the parties had agreed to. Dkt. 84 at 2, 6-7.
The court was then forced to extend the TRO by seven days because Defendants
delayed the proceedings by refusing to produce any administrative record in an APA
case and then defying a court order to produce even a partial record by the court’s
deadline. Id.

Far from engaging in “quasi-adversarial discovery” (Stay App. 14), the court
ultimately permitted Defendants to produce only a subset of the administrative
record—documents they had already produced to OIG—to mitigate their burden and
allow a timely decision. Defs. App. 14a-15a. And throughout the proceedings, the

district court issued every order within 24-48 hours. As for the court of appeals, the

4 Any redistricting concerns are also misplaced. More than half of the States
with relevant 2021 deadlines filed an amicus brief in support of Plaintiffs in the
district court, urging that the count be extended so that they can redistrict using
accurate data. Dkt. 58. Of the remaining states, only one (Maine) has a deadline
that falls between the statutory deadline for the delivery of redistricting data (April
1) and the COVID-19 Plan’s deadline for the same (July 31). See Brennan Center for
Justice, 50 State Guide to Citations (2019), https:/www.brennancenter.org/sites/
default/files/legal-work/2019%2050%20State%20Guide%20Citations.pdf.
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administrative stay was decided within 48 hours of Plaintiffs’ opposition, and the stay
pending appeal was decided within 48 hours of oral argument—which was held the
next business day after Defendants’ Saturday reply. Any delay here has been entirely
of Defendants’ own making.’

B. The public interest and balance of equities tip sharply in favor
of Plaintiffs

In marked contrast to the lack of harm to Defendants, Plaintiffs and the public
will suffer irreparable harm if a stay is granted. Defs. App. 170a. As the court of
appeals explained, hundreds of “[t|housands of census workers currently performing
field work will be terminated, and restarting these field operations and data-
collection efforts ... would be difficult if not impossible.” Id. at 125a. And as the
district court explained, “[o]nce field operations are terminated, they are difficult to
resume; and once data processing begins, no more data can be added for processing.”
Pls. App. 30a-31a. Associate Director Fontenot said the same. Defs. App. 96a-97a,
113a (9 67-68, 98). Granting a stay will end the count for the 2020 Census, will give
Defendants everything they are asking for on the merits, and will effectively moot
the pending appeal.

1. Until their reply brief in the court of appeals, Defendants never disputed

any of this. But Defendants now claim, in conclusory fashion and without any

5 Defendants’ suggestion that the preliminary injunction bars them “from
engaging in any contingency planning to satisfy the statutory deadline in the event
that the injunction is stayed or vacated on appeal” is just wrong. Stay App. 37
(emphasis omitted). Defendants have always been free to engage in contingency
planning. Immediately shutting down the 2020 Census on October 5 when the
“contingency” (a stay pending appeal) has not come to pass is not that.
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support, that the Bureau could simply “reopen field operations” and “redo post
processing” if Plaintiffs prevail. Stay App. 40. Defendants do not reconcile that
possibility with their prior statements, the declarations of Associate Director
Fontenot, or their suggestion that any delay past December 31 would be inherently
harmful. Nor do they explain how the Bureau could somehow rehire the more than
200,000 enumerators it plans to fire, restart the count, and redo all of the data
processing after the appeal is resolved months from now. Defendants’ position,
apparently, is that Plaintiffs suffer no irreparable harm because the Bureau could
essentially redo the 2020 Census in 2021. That is not credible.

2. Defendants’ primary argument—best summarized as “no harm, no foul”’—
fares no better. Relying on new evidence that was not before the district court,
Defendants argue that there will be no harm from stopping the count now because 46
States are “already” over the “99% [response] rate.” Stay App. 6. Defendants will
surely seek to update those numbers further, should they file a reply. But the
argument is fundamentally flawed for several reasons.

First, the response rate only goes to show why the district court’s injunction
was needed in the first place. Defendants do not dispute that the Bureau’s own
standard of accuracy for the 2020 Census was “at least 99%” completion “in every
state.” Defs. App. 11a; see id. at 170a n.3. But as the district court noted in its
September 24 order, the figures at that time showed that the Bureau “had resolved
99% of housing units in only four states.” Id. at 15a (emphasis added). That means

that 46 out of 50 states in the nation (plus the District of Columbia) were nowhere
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close to being adequately counted, one week before the September 30 field operation
end date. On September 30—the date field operations would have ended but for the
district court’s injunction, and the date by which Associate Director Fontenot
promised the Bureau would reach 99% completion in every State (id. at 96a (Y 65))—
16 States and the District of Columbia were still under 99% and seven States were
under 98%. See U.S. Census Bureau, 2020 Census Housing Unit Enumeration
Progress by State (Oct. 1, 2020 report date).® And in the October 5 report—the latest
“drop-dead” date proposed by the Bureau—seven States were still below 99%, with
three below 98%. See U.S. Census Bureau, 2020 Census Housing Unit Enumeration
Progress by State (Oct. 5, 2020 report date).” This march, whereby millions of
Americans continue to be counted only because of the injunction issued and sustained
by the courts to date, remains ongoing. Every day has mattered. Every day still
matters.

Second, the Bureau does not deem the count in any given State fully complete
at 99%, such that it simply stops counting. Not a single declarant has ever said that
field operations are no longer needed after a 99% target is reached (either for the U.S.
as a whole, or per State). Nor could they. In 2010, the Bureau continued NRFU
operations for another month after reaching the 99% threshold. See U.S. Census

Bureau, 2010 Census Nonresponse Followup Operations Assessment Report (Apr. 23,

¢ https://2020census.gov/content/dam/2020census/news/daily-nrfu-rates/nrfu-

rates-report-10-01.pdf.

7 https://2020census.gov/content/dam/2020census/news/daily-nrfu-rates/nrfu-

rates-report-10-05.pdf.
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2012), at 47.8 And the final count exceeded 99% in every state by a significant margin.
Dkt. 198-9 at DOC_6529-30. Similarly, under the COVID-19 Plan, “close out” was
not to begin until “100% completion or on October 24,” and if completion at that point
was not “acceptable,” the “operation” could “be extended.” Dkt. 295-8 at DOC_15853
(emphasis added).

There are good reasons for that. In a nation of more than 300 million
individuals, and more than 100 million separate households, a 1% differential is
millions of people. And statewide metrics do not speak to the enumeration rate
within States, especially in traditionally hard-to-count areas. Defendants do not
publish this information, but the limited data available shows that some hard-to-
count areas (such as the tribal area of Window Rock, Arizona) are 20 or 25% below
targets. See Dkt. 233-2 at 2; see also Dkt. 330-1 at 2-3 (9 4-8) (tribal area, with a
14% self-response rate, was told by Bureau officials that it had a “completion
percentage” of 101.31%, when it was “actually only 88.01%”). As the Bureau’s
September 28 presentation to the Secretary explained, continuing field work past
October 5 would help “improve enumeration of lagging sub-state areas, such as tribal
areas, rural areas, and hard-to-count communities.” Pls. App. 105a. Failing to do so
1s what will create the differential undercounts that harm Plaintiffs, whatever the

overall completion rates.

8 https://www.census.gov/content/dam/Census/library/publications/2012/dec/

2010_cpex_190.pdf.
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Third, Defendants’ attempt to present new, unverified statistics to this Court
for the first time is procedurally improper. The speed at which Defendants claim to
have reached the 99% threshold nearly everywhere—in the space of two weeks, in the
midst of a pandemic and natural disasters—is breathtaking and raises significant
questions. See Stay App. 6. Defendants admit (in a footnote) that the “enumerate[ed]
rate” is not based on the same procedures set forth in the COVID-19 Plan or used in
prior censuses. Id. at 7-8 n.3. Under the Replan, the Bureau is making broader use
of counting methods that adversely impact accuracy—including “fewer follow-up
visits for some addresses,” a different approach to the use of “administrative records,”
and “more-limited use of random reinterviews as a quality check.” Id. But exactly
how these changes (and others) may have contributed to the latest “enumerated” rate
1s left unexplained and unexplored. If Defendants believe they have now made up
remarkable ground, such that the injunction which allowed the counting to continue
1s no longer warranted, they should present the supporting facts to the district court
in the first instance. See Cutter v. Wilkinson, 544 U.S. 709, 718, n.7 (2005) (“[W]e are
a court of review, not of first view.”).

Fourth, Defendants’ 99% argument entirely ignores the impact of shortening
the self-response deadline. Private households were told, for four months, that they
had until October 31 to respond to the census. On October 2, they were told, again,
that they have until October 31. Pls. App. 33a. As Defendants recently told this
Court, failure to respond to the census is a violation of the law. See New York, 139 S.

Ct. at 2565-66; 13 U.S.C. § 221(a). That the most recent messaging from the Bureau
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came as a result of the district court’s order to ensure compliance does not change the
fact that serious reliance interests exist in the October 31 deadline. Nor does it
explain or excuse Defendants’ continued failure to acknowledge or consider those
Interests.

3. Senior Bureau officials, OIG, the Census Scientific Advisory Committee,
GAOQO, and Plaintiffs’ experts (including a former Bureau Director and former Bureau
Chief Scientist) all agree: enforcing the Replan will “severely compromise the quality,
accuracy, reliability, and indeed the legitimacy of the 2020 Census numbers.” Louis
Decl. § 1, Dkt. 36-4; see Thompson Decl. 9 5, 21-27, Dkt. 36-2; Hillygus Decl. 9 5,
39-42, Dkt. 36-3; see also Pls. App. 111a-22a. dJurisdictions with hard-to-count
populations, and their residents, will suffer disproportionately from this rushed
process—as even a small undercount can result in significant losses in federal
funding and political representation. Defs. App. 23a-28a, 170a-71a.

Defendants do not dispute that decade-long losses of federal funding and
political representation would constitute irreparable harm. Nor do they dispute that
such losses are the natural consequence of an inaccurate census. Defendants just
state, without further explanation, that Plaintiffs have not adequately demonstrated
that these harms would fall “disproportionate[ly]” on the communities they represent,
or would be significant enough to “have an actual impact on apportionment and
federal funding.” Stay App. 38. The district court issued detailed factual findings to
the contrary. See Defs. App. 23a-27a, 74a-75a. And those findings can be rejected

only if clearly erroneous. See New York, 139 S. Ct. at 2565 (declining to set aside
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district court’s “findings of fact” as “clearly erroneous”). Defendants do not try to
make that showing.

They could not. As this Court recently explained, an undercount of “as little
as 2%” can result in States “los[ing] out on federal funds.” Id. Plaintiffs’ expert
predicts a more significant undercount than that: the Replan will “likely result in
undercounts . . . materially larger than were observed in the 1990 Census,” which
saw a 4.6% undercount of the Black population and a 5% undercount of the Hispanic
population. Thompson Decl. 9 21, Dkt. 36-2. Plaintiffs submitted detailed
declarations explaining how undercounts among hard-to-count communities will
translate into lost funding and loss of representation in their communities. See Defs.
App. 24a-25a (discussing declarations); Dkt. 130 at 4-6 (detailing injuries and
declarations). The district court correctly found this record more than sufficient.

4. Klutznick v. Carey, 449 U.S. 1068 (1980), does not help Defendants either.
Stay App. 38. The Second Circuit in that case had found “nothing sacred in the due
date of the [census] filing, especially when the work of the Census Bureau, at least as
preliminarily demonstrated below, is incomplete.” Carey v. Klutznick, 637 F.2d 834,
837-38 (2d Cir. 1980) (per curiam). Relying on that principle, the court upheld an
injunction that could have caused the Bureau to miss its deadline. Although this
Court stayed the injunction pending appeal, the order does not explain why.
According to the dissent, the bulk of the government’s briefing was “devoted to
arguing that the respondents [we]re unlikely to succeed on the merits” of their

challenge. Klutznick, 449 U.S. at 1070 (Marshall, J., dissenting). And when the
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Second Circuit later vacated the injunction after remand, it did so on unrelated merits
grounds. Carey v. Klutznick, 653 F.2d 732, 737-40 (2d Cir. 1981), cert. denied, 455
U.S. 999 (1982). Neither this Court nor the Second Circuit ever suggested that the
relief granted was per se inappropriate or that the statutory deadline in the Census
Act was in fact “sacred.”

C. Defendants fail to show that this Court would likely grant
certiorari and vacate the now partially stayed injunction

Defendants also cannot meet their burden to show that the Court would likely
grant certiorari and vacate the now partially stayed injunction. As an initial matter,
Defendants do not assert most of the threshold arguments they rested on below. See
Defs. App. 21a-29a (rejecting those arguments). Nor do Defendants meaningfully
defend the quality of their decisionmaking under the APA.

Defendants instead argue that the district court was wrong for three reasons:
(1) the Replan is not subject to APA review; (2) Defendants could not have acted in
an arbitrary and capricious manner because of the statutory deadline; and (3) the
district court had no authority to order Defendants to violate the statutory deadline.
Whatever the merit of that third argument, the partial stay granted by the court of
appeals resolves it. Defs. App. 172a-74a. The other arguments fail too.

1. The district court held that the Replan is final agency action reviewable by
a court, and the court of appeals held that Defendants failed to make a strong showing
to the contrary. Defs. App. 32a-42a, 162a-63a. Those courts were correct.

a. Defendants first argue (at 31-32) that the Replan is committed to agency

discretion by law under 5 U.S.C. § 701(a)(2), because there is “no enforceable or
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judicially manageable standard of [census] accuracy.” But as the district court
recognized, “[tlhe APA creates a ‘strong presumption favoring judicial review of
administrative action,” and the exception to that presumption has been read “quite
narrowly” as limited to “certain categories of administrative decisions.” Defs. App.
41a-42a (citations omitted). “The taking of the census is not one of those areas
traditionally committed to agency discretion.” New York, 139 S. Ct. at 2568. Rather,
the Census Act, as this Court recently explained, provides meaningful standards—
including, specifically, the requirement that Defendants “conduct a census that is
accurate and that fairly accounts for the crucial representational rights that depend
on the census and the apportionment.” Id. at 2568-69 (quoting Franklin, 505 U.S. at
819-20 (Stevens, J., concurring in part and concurring in the judgment)). Defendants
do not address that contrary holding.

b. Defendants next argue (at 32-35) that the Replan is not sufficiently
“discrete” or “final” “[f]lor the same reasons.” Both arguments fail.

This is not a “broad programmatic attack” on the internal operations of the
Bureau, as Defendants claim. Defs. App. 30a (citation omitted); cf. NAACP v. Bureau
of the Census, 945 F.3d 183 (4th Cir. 2019). As the court of appeals explained,
“Plaintiffs challenge the decisionmaking process that went into the decision in the
Replan to greatly accelerate the census process over the COVID-19 Plan, not specific
‘design choices’ within that plan.” Defs. App. 162a (citation omitted). “[T]he Bureau
treated the Replan as a single proposal, presented ‘to the Secretary in a single slide

deck’ and announced in a single press release.” Id. at 163a; see id. at 11a-12a, 30a-
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32a. And Plaintiffs’ challenge does not require “hands-on’ management” by the
district court. Cf. NAACP, 945 F.3d at 191. After finding that the Replan failed APA
review, the district court granted the traditional remedy for an APA violation: staying
the unlawful action (the Replan), which had “[t]he effect” of “reinstat[ing] the rule
previously in force” (the COVID-19 Plan). Defs. App. 171a-72a (citation omitted); see
Dep’t of Homeland Security v. Regents of the Univ. of Cal., 140 S. Ct. 1891, 1916 &
n.7 (2020) (affirming judgment vacating rescission and restoring Deferred Action for
Childhood Arrivals (DACA) program).

And contrary to Defendants’ new characterization, the Replan’s September 30
deadline was never a mere “target date.” Stay App. 33. On and after August 3, the
Bureau informed the public and its partners that the end date for self-response and
NRFU would be September 30. See, e.g., Defs. App. 117a (“We will end field data
collection by September 30, 2020. Self-response options will also close on that date
. ...  (emphasis added)); Pls. App. 22a (quoting Bureau’s website as stating that the
“2020 Census will conclude data collection on September 30, 2020” (emphasis added)).
The Bureau never wavered from that position until days ago, after the district court’s
stay and injunction had already issued. And Defendants’ attempt to modify this
deadline (to circumvent the district court’s injunction) does not somehow
retroactively make it less final. Appalachian Power Co. v. EPA, 208 F.3d 1015, 1022
(D.C. Cir. 2000) (“The fact that a law may be altered in the future has nothing to do

with whether it is subject to judicial review at the moment.”).
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2. The district court also correctly held that the Replan cannot stand under
the APA—five times over. Defs. App. 44a-74a. The court of appeals agreed. Id. at
164a-68a. Defendants did not then, and do not now, meaningfully quarrel with any

&«

of that. As the court of appeals explained, Defendants’ “only argument that it has
met the APA’s requirements is its mantra that the Replan was necessary to meet the
statutory deadline.” Id. at 167a. But for that “barebones, one-note argument” (id. at
164a) to work, one of two things must be true. Either (a) Defendants had no legal
duty to consider accuracy when adopting the Replan, or (b) they did have such a duty,
and they satisfied it. Neither withstands scrutiny.

a. Defendants never come right out and say that they had no constitutional or
statutory duty to consider accuracy. Nor could they. The Enumeration Clause
evinces a “strong constitutional interest in accuracy.” Utah v. Evans, 536 U.S. 452,
478 (2002). And the Census Act imposes a “duty to conduct a census that is accurate
and that fairly accounts for the crucial representational rights that depend on the
census and the apportionment.” New York, 139 S. Ct. at 2568-69 (citation omitted);
cf. 1998 Appropriations Act, Pub. L. No. 105-119, § 209(a)(6), 111 Stat. 2440, 2480-81
(1997) (codified at 13 U.S.C. § 141 note) (“Congress finds that . . . it is essential that
the decennial enumeration of the population be as accurate as possible, consistent
with the Constitution and laws of the United States.”); Defs. App. 164a-66a. The APA
requires the agency to consider “important aspect[s]” of the problem before it. Motor

Vehicle Mfrs. Ass’n of the U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43

(1983). And constitutional and statutory requirements are plainly important aspects

37



of a decision. Defs. App. 47a; see Little Sisters of the Poor Saints Peter & Paul Home
v. Pennsylvania, 140 S. Ct. 2367, 2384 (2020) (“If the Departments did not look to [the
Religious Freedom Restoration Act’s] requirements or discuss [RFRA] at all when
formulating their solution, they would certainly be susceptible to claims that the
rules were arbitrary and capricious for failing to consider an important aspect of the
problem.”).

Defendants instead appear to suggest that because Congress has not specified
a “particular level of accuracy,” but has “expressly prescribed when the census must
be completed,” the deadline must always trump accuracy. Stay App. 24. But they do
not explain how conducting an accurate count—the entire constitutional purpose of
the census—is less important than a reporting deadline that is not constitutionally
required. If the Constitution requires an agency to build a house, and Congress
provides that the house shall be complete by December 31, no one would say the
agency need not even consider the option of performing the constitutionally required
task and delivering a structurally sound house a little late, rather than delivering a
pile of bricks by the statutory deadline.

And that is key: The district court never adopted or applied its own standard
of accuracy. Defs. App. 47a-59a. It simply held that the agency charged with
conducting the census must at a minimum meaningfully consider accuracy when
making the decision to cut the timeline in half during a global pandemic. See id. at

48a. As the court of appeals explained, the “worthy aspiration to meet th[e]
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[December 31] deadline does not excuse the failure to address at all other relevant
considerations, such as accuracy and reliance.” Id. at 167a-68a.

As Defendants know, agencies miss statutory deadlines for far less weighty
reasons than the need to complete the critically important and constitutionally
mandated work of a decennial census during a global pandemic. The United States
has argued, and this Court has agreed, that an agency still has authority to act after
a statutory deadline has passed and that later action will not necessarily be
invalidated. See Nielsen v. Preap, 139 S. Ct. 954, 967 (2019) (plurality opinion);
Barnhart v. Peabody Coal Co., 537 U.S. 149, 171-72 (2003); Brief for Petitioner at 27-
28, Nielsen v. Preap, 139 S. Ct. 954 (2019) (No. 16-1363), 2018 WL 2554770; Defs.
App. 64a-67a (citing cases). That the agencies in each of these cases necessarily
considered the possibility of missing the deadline, and ultimately decided to do so,
shows why Defendants could not simply blind themselves to that alternative.

This Court’s decision in Regents further confirms that an agency’s firmly held
belief that an action is unlawful (even if correct) does not give it license to violate the
APA. 140 S. Ct. at 1910-15. Although the Attorney General had concluded that
DACA was illegal and ordered the Secretary to rescind the program, this Court
declined to rule on whether that determination of illegality was correct because, even
if it was, the Secretary had still violated the APA by failing to consider important
aspects of the decision and possible alternatives to complete rescission. Id. And
although the agency was entitled to ultimately “conclude that reliance interests in

benefits that it view[ed] as unlawful [were] entitled to no or diminished weight,”
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“[m]aking that difficult decision was the agency’s job” in the first instance. Id. at
1914. That reasoning applies with even greater force here, where there are competing
constitutional and statutory requirements and no contemporaneous statement
declaring the prior program (the COVID-19 Plan schedule) unlawful.

If that were not enough to make clear that Defendants had (at least) a duty to
consider significant accuracy concerns, history provides additional comfort. This
would not be the first time the U.S. government missed statutorily imposed reporting
deadlines for the census. It did so in 1810, 1820, 1830, and 1840. Defs. App. 67a
(citations omitted). Defendants note that, in each instance, “Congress itself
retroactively modified the deadlines.” Stay App. 27. But that is precisely the point:
Congress changed the deadlines after they had been missed. More recent history
provides similar examples. In the 1940 and 1950 Censuses, Congress provided only
two weeks for the enumeration of large cities and thirty days for the remainder. See
Pub. L. No. 71-13, § 6, 46 Stat. 21, 23 (1929). When those deadlines proved impossible
to meet, enumeration continued. See Bureau of the Census, The 1950 Censuses—
How They Were Taken, at 19 (1955)°%; 17,000,000 Still Unlisted as Census Taking
Lags, N.Y. Times (Apr. 24, 1940).! Congress never extended the deadlines; the

Bureau apparently decided that completing an adequate count was more important.

®  http://www?2.census.gov/prod2/decennial/documents/1950/proceduralHistory

/1950proceduralhistory.zip

10 https://timesmachine.nytimes.com/timesmachine/1940/04/24/92949988.html
?pageNumber=1 (behind paywall).
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b. The administrative record makes it abundantly clear that Defendants did
not sufficiently consider accuracy, serious reliance interests, or anything else—and
that the explanation given was counter to the facts.

“The record of the agency’s decisionmaking during the few days that the
Replan was being developed does not show any response, let alone a ‘satisfactory
explanation,’ to the numerous statements by Bureau officials” that the Replan “would
jeopardize the accuracy of the census.” Defs. App. 165a-66a. And “Defendants’
explanation—that the Replan was adopted in order to meet the December 31, 2020
deadline because Congress failed to act—r[an] counter to the facts.” Id. at 63a
(emphasis added). As the district court explained, by late July, “not only” could the
Bureau “not meet the statutory deadline,” it was also actively being “pressure[d] [by]
the Commerce Department to cease seeking an extension of th[at] deadline.” Id. And
in fact, that is exactly what happened. See id. at 158a (“[T]he Administration
switched gears, requesting, instead of an extension, additional funding to complete a
‘timely’ census.”); id. at 63a (citing recording of the House Oversight and Reform
Hearing on July 29, at which Director Dillingham no longer “support[ed] extending
the statutory deadline”).

There is also “a striking lack of evidence in the record showing that the Bureau
had considered the extensive reliance interest[s] on the COVID-19 Plan.” Defs. App.
166a. Defendants did not consider the effects on its partners (including several
Plaintiffs here) “who relied on the October 31 deadline” and expended significant

resources “publiciz[ing] it to their communities.” Id. at 71la. Nor did they consider
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“the reliance interest of the public in following the October 31 deadline for self-
reporting.” Id. at 167a.

Defendants spend a single paragraph arguing otherwise. Stay App. 28. The
only contemporaneous evidence they cite is a sentence from the August 3 press
release, stating that the Bureau was working to “improve the speed of our count
without sacrificing completeness.” Id. (quoting Defs. App. 117a-18a). But as the
court of appeals explained, that “unsupported attestation that the count would be
accurate,” in the “barebones press release announcing the Replan,” is not an answer
to the “chorus” of statements in the record—including in the August 3 slide deck that
presented the Replan to the Secretary—expressly warning of the grave danger of a
shortened timeline. Defs. App. 126a-27a, 166a; supra 10-12; FCC v. Fox Television
Stations, Inc., 556 U.S. 502, 515 (2009) (agency must “provide a more detailed
justification . .. when . . . its new policy rests upon factual findings that contradict
those which underlay its prior policy”). Nor can a post-hoc and vague assertion that
the Bureau selected “time-saving measure[s]” that would allow it to “meet the
statutory deadline without compromising quality to an undue degree” fill that gap.
Stay App. 28 (emphasis added) (quoting Defs. App. 107a); see also id. at 162a; Citizens

to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 419 (1971).!

11 Defendants also rely on Associate Director Fontenot’s litigation declaration to
suggest that the “new schedule took advantage” of “software” that purportedly
“maximized enumerator effectiveness.” Stay App. 13. That was not an innovation of
the Replan; it was part of the 2018 Operational Plan. See Defs. App. 110 (Y 88); Pls.
App. 99a (17). And nothing in the administrative record explained how
Incentivizing enumerators to work faster (Stay App. 13) was somehow going to make
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Defendants next suggest (at 28-31) that all of the concerns about accuracy
simply “failed to anticipate changes made under the Replan Schedule.” They concede
(as they must) that “senior Bureau employees expressed significant concerns about
the year-end deadline in June and July,” but claim these concerns evaporated after
spending four or five days coming up with a Replan that slashed the schedule in half.
Stay App. 30. That is directly contrary to the record. As the compilation of key record
cites in Plaintiffs’ Appendix clearly shows, high-level Bureau officials sounded the
alarm throughout the relevant time period—including while presenting the Replan
to the Secretary on August 3. See Pls. App. 111a-16a; Defs. App. 57a-61a.

Nor is this an example of the Secretary simply “overrul[ing] the views of some
of his subordinates” after weighing relevant considerations. Stay App. 30 (citation
omitted). The administrative record here “stands in stark contrast to Secretary
Ross’s memorandum on adding a citizenship question to the 2020 Census.” Defs. App.
70a. There, the Secretary “outlined the four options available to him and the benefits

AN 111

and drawbacks of each option,” “considered all relevant factors, weighed risks and
benefits, and articulated a satisfactory explanation for his decision.” Id. (quoting

New York, 139 S. Ct. at 2570). Here, there is no indication the Secretary considered,

up for the 38% shortfall in staffing caused by a “debilitating” quit rate and “awful
deploy rate”—not to mention one-third less time to complete the count. Defs. App.
5a-6a, 10a (quoting Pls. App. 34a). The proposed incentive awards had also never
been tested and, as OIG recently reported, posed a serious “risk|[] [of] incentivizing
production at the expense of accuracy.” Office of the Inspector General, 2020 Census
Alert: The Census Bureau’s Program to Provide Awards to Nonresponse Followup
Enumerators and Field Supervisors May Require Additional Quality Assurance of
Cases to Ensure Data Accuracy at 5 (Sept. 28, 2020),
https://www.oig.doc.gov/OIGPublications/OIG-20-052-M.pdf.
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weighed, or overruled anything. On July 29, he “directed” the Bureau to come up
with a plan to report apportionment figures to the President by December 31 and, on
August 3, he approved the Replan. Defs. App. 107a (Y 81). Nothing more.

Which leaves Defendants asking this Court to rely on “enumeration rates” and
statements that postdate the agency’s decision to conclude that they engaged in
reasoned decisionmaking when adopting the Replan. This attempt to “cut[] corners”
should be rejected too. Regents, 140 S. Ct. at 1909-10. Judicial review of agency
action “is limited to ‘the grounds that the agency invoked when it took the action.”
Id. at 1907 (citation omitted). Defendants cannot rescue the Replan by arguing that
1t all worked out in the end, any more than they can rely on the post-hoc rationales
of counsel and Bureau officials to create a record that does not exist. See, e.g., Camp
v. Pitts, 411 U.S. 138, 142 (1973) (“[T]he focal point for judicial review should be the
administrative record already in existence, not some new record made initially in the
reviewing court.”); SEC v. Chenery Corp., 318 U.S. 80, 94-95 (1943). At any rate, and
as already explained, the enumeration rates only prove out the many decisionmaking
failures. Supra 28-32.

3. In the end, Defendants direct most of their energy to attacking the district
court’s remedy. In their view, the court had no authority to order them to “violate
the governing statute.” Stay App. 5 (emphasis omitted); id. at 20, 21. That is not
what the district court did. See Pls. App. 22a (enjoining Defendants from enforcing
the “two Replan deadlines” until the legal defects identified were cured). But more

importantly for current purposes, the court of appeals has now stayed that portion of
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the district court’s injunction. As it stands now, Defendants are free to try to comply
with the statutory deadline.'?

Defendants argue that, “as a factual matter,” they will be unable to do so. Stay
App. 2. But Defendants will miss the deadline regardless of the only injunction that
remains in place. Defendants stated, repeatedly and unequivocally, that they could
not meet the December 31 deadline unless they were out of the field by September 30
or, more recently, October 5. Their stay application does not address those prior
statements, except to essentially reaffirm the October 5 “drop-dead” date. They make
no attempt to show why it is not already too late. And any belated attorney argument
on this point could not overcome the wealth of evidence and sworn statements from
Bureau officials stating that continuing field operations will not impact their ability
(or 1nability) to process the data by December 31. See Pls. App. 111a-22a.

The critical point, though, is that “missing the putative statutory deadline” is
not “required by [any] court” order. Defs. App. 173a. And even if the court of appeals’
decision (counterfactually) made it harder for Defendants to comply, that would not
provide a reason to stay a perfectly lawful injunction. If Congress instructs an agency
to accomplish a particular task by a deadline, but a court finds that the steps the

agency took to accomplish that task violated governing law (the APA), surely the

12 There is nothing “internally inconsistent” about the partial stay. Stay App. 22.
The court of appeals held that Defendants had likely violated the APA in
promulgating the Replan, but found “any harm from governmental attempts to meet
the December 31 date” to be “likely less irreparable” than shutting down field
operations. Defs. App. 172a. Because of “separation of powers” concerns, the court
simply exercised “judicial restraint” with respect to the remedy. Id. at 173a-74a.
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court retains authority to set aside that unlawful agency action—notwithstanding
that the agency might, as a practical matter, ultimately miss its deadline due to the
vacatur. That is (at most) all that happened here.

CONCLUSION

The Court should deny Defendants’ application for an immediate
administrative stay and a stay pending appeal to the United States Court of Appeals

for the Ninth Circuit and pending further proceedings in this Court.
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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION
NATIONAL URBAN LEAGUE, et al., Case No. 20-CV-05799-1. HK
Plaintiffs, ORDER EXTENDING TEMPORARY
RESTRAINING ORDER FOR
v DEFENDANTS’ PARTIAL
PRODUCTION OF THE
WILBUR L. ROSS, et al., ADMINISTRATIVE RECORD
Defendants.

Plaintiffs National Urban League; League of Women Voters; Black Alliance for Just
Immigration; Harris County, Texas; King County, Washington; City of Los Angeles, California;
City of Salinas, California; City of San Jose, California; Rodney Ellis; Adrian Garcia; National
Association for the Advancement of Colored People; City of Chicago, Illinois; County of Los
Angeles, California; Navajo Nation; and Gila River Indian Community (collectively, “Plaintiffs’)
sue Defendants Commerce Secretary Wilbur L. Ross, Jr.; the U.S. Department of Commerce; the
Director of the U.S. Census Bureau Steven Dillingham, and the U.S. Census Bureau (“Bureau”)
(collectively, “Defendants”) for violations of the Enumeration Clause and Administrative

Procedure Act (“APA”).
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Plaintiffs seek to preliminarily enjoin Defendants from implementing Defendants’ August
3, 2020 Replan. The Replan shortens census data collection and processing timelines from the
eight months set forth in the Defendants’ April 13, 2020 COVID-19 Plan to four months. The first
approaching Replan deadline is the September 30, 2020 deadline for the end of data collection,
which consists of both self-responses to Census questionnaires and Non-Response Follow Up
(“NRFU”) field operations. Under the COVID-19 Plan, data collection would end on October 31,
2020. Plaintiffs claim that the Replan’s shortened timelines will unlawfully harm the accuracy of
crucial census data.

On September 5, 2020, the Court granted Plaintiffs’ motion for a Temporary Restraining
Order (“TRO”) in order to preserve the status quo until the September 17, 2020 hearing on
Plaintiffs’ motion for stay and preliminary injunction (‘“preliminary injunction motion”). ECF
No. 84 at 2.

On September 10, 2020, the Court ordered Defendants to produce the administrative
record on September 13 and 16, 2020. ECF No. 96. Defendants have failed to comply with that
order. As of today, September 17, 2020, Defendants have failed to produce the administrative
record. Because of Defendants’ failure to comply with the Court’s Order to Produce the
Administrative Record and the need for the Court to rule on Plaintiffs’ preliminary injunction
motion quickly, the parties and the Court agreed that on September 18, 2020 Defendants shall
produce the documents that Defendants produced to the United States Department of Commerce
Office of the Inspector General (“OIG production”) regarding the Defendants’ decision to adopt
the Replan. ECF No. 132. Defendants have represented that the OIG production includes about
1,800 documents totaling about 15,000 pages. ECF No. 141 at 26:15-16. Defendants have
represented that they may assert the deliberative process, attorney-client, attorney work product,
and White House privileges as to the OIG production. /d. at 35:25-36:18.

Accordingly, Defendants’ September 18, 2020 OIG production has necessitated a

continuance of the preliminary injunction hearing from September 17, 2020 to September 22,
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2020 to allow for the following:

. September 18, 2020: Defendants to produce the OIG production and a privilege log

. September 19, 2020: Plaintiffs to file any objections to Defendants’ assertions of
privilege

. September 20, 2020: Defendants to file responses to Plaintiffs’ privilege objections

and the parties to file supplemental briefs on the motion for preliminary injunction
addressing the OIG production
. September 21, 2020: United States Magistrate Judges to rule on the parties’
privilege disputes
o September 22, 2020: Hearing on motion for preliminary injunction
ECF No. 140. The Court understands the urgency of issuing a ruling on the motion for preliminary
injunction. To that end, the Court has issued rulings within 24 hours and 48 hours throughout this
case thus far. The Court will issue its reasoned decision on the motion for preliminary injunction
as soon as possible after the September 22, 2020 hearing. However, because of the complexity of
the issues and the fact that 1,800 documents may be produced three days before the hearing, the
Court finds good cause to extend the TRO until the Court issues its decision on the preliminary
injunction motion or through September 24, 2020, whichever is sooner.
I. PROCEDURAL HISTORY
The procedural history of this case is necessary to understand why there is good cause to
extend the TRO. The Court thus recounts the events leading up to the TRO, the issuance of the
TRO, and Defendants’ subsequent failure to produce the administrative record. In brief, the
timeline below is as follows: (1) at first, Defendants denied the existence of an administrative
record; (2) Defendants then disclosed that there are documents that were considered by agency
decisionmakers at the time of the decision to adopt the Replan and that field operations are already
winding down; (3) the Court issued a TRO that expires on September 17, 2020; (4) the Court

ordered production of the administrative record; and (5) despite that order, Defendants failed to
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produce the administrative record. The Court details each event in turn.

A. At First, Defendants Repeatedly Denied the Existence of an Administrative Record.

On August 18, 2020, Plaintiffs filed suit to challenge the Census Bureau’s August 3, 2020
Replan which advanced the 2020 Census deadlines for self-responses to Census questionnaires,
Non-Response Follow-Up (“NRFU”) field operations, data processing, and deadlines for reporting
Census counts to the President and the states.

To allow Plaintiffs to effectively challenge the Replan, including the September 30, 2020
end of data collection, the parties stipulated to a briefing schedule and hearing date of September
17, 2020 on Plaintiffs’ motion for stay and preliminary injunction (hereafter, “motion for
preliminary injunction”). ECF No. 35. Pursuant to that schedule, Plaintiffs filed a motion for a
preliminary injunction on August 25, 2020 based on their claims under the Enumeration Clause
and the APA. ECF No. 36.

On August 26, 2020, the Court held a case management conference. At that conference, the
Court asked Defendants whether there was an administrative record for the purposes of APA
review. Defendants repeatedly denied the existence of an administrative record. E.g., ECF No. 65
at 9:22-24 (Q: “Is there an administrative record in this case?” A: “No, Your Honor. On behalf of
the Defendants, no, there’s not.”), 10:17—18 (“[A]t this point there is no administrative record.”).
Rather, Defendants suggested that the only document that provided the contemporaneous reasons
for the Replan was the Bureau’s August 3, 2020 press release. /d. at 20:6—7 (“[A]t this point ’'m
not aware of any other documents, but I would propose that I check with my client . . . .”). Even
so0, the Court instructed Defendants that “[i]f there’s an administrative record, it should be
produced. [The Court] will need it to make a decision in this case.” Id. at 10:13—14.

B. Defendants Disclosed That There Are Documents Considered by Agency
Decisionmakers at the Time the Replan Was Adopted and that Field Operations are
Already Concluding.

To assist the Court in determining by what date a ruling on Plaintiffs’ motion for

preliminary injunction must be issued, Defendants agreed to file a statement by September 2, 2020
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as to when the winding down of field operations would begin relative to the September 30, 2020

deadline for ending data collection. Defendants filed the following statement:

[T]he Census Bureau has already begun taking steps to conclude field operations. Those
operations are scheduled to be wound-down throughout September by geographic regions
based on response rates within those regions. As will be described in Defendants’
forthcoming filing on Friday, September 4, 2020, any order by the Court to extend field
operations, regardless of whether those operations in a particular geographic location are
scheduled to be wound-down by September 30 or by a date before then, could not be
implemented at this point without significant costs and burdens to the Census Bureau.

ECF No. 63. Based on Defendants’ statement, Plaintiffs moved on September 3, 2020 for a TRO
to preserve the status quo for 12 days until the September 17, 2020 preliminary injunction hearing.
ECF No. 66. On September 4, 2020, Defendants opposed the motion, ECF No. 74, and the Court
held a hearing on the motion. During the hearing, Defendants relied upon a declaration that would
be filed later that evening in opposition to Plaintiffs’ motion for preliminary injunction. ECF No.
81-1. On September 5, 2020, Plaintiffs filed a reply. ECF No. 83.

At the September 4, 2020 hearing on the motion for a TRO, Defendants reiterated their
position that no administrative record existed, ECF No. 82 at 33:13—15, but disclosed that there
were documents considered by agency decisionmakers at the time the Replan was adopted.
Defendants stated:

The Census Bureau generates documents as part of its analysis and as part of its decisions
and as part of its deliberations. And there are documents that the Replan was not cooked up
in a vacuum, it was part of the agency’s ongoing deliberations. And so certainly there are
going to be documents that reflect those documents [sic].

1d. at 33:2-7. That said, Defendants said no administrative record technically existed because “the
documents that fed into the operational plans and the operational decisions are internal documents
that are subject to the deliberative process privilege.” Id. at 32:14—16.

Only a few minutes later, however, Defendants retracted their assertion of deliberative
process privilege. Id. at 36:15—:17 (“[T]o be clear, we are not asserting the deliberative process
privilege because there is no record and there’s nothing to consider.”). Defendants conceded that

“[i]f there is final agency action that is reviewable and the APA applies, we would have an
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obligation to produce the administrative record.” Id. at 35:24-36:1. However, Defendants urged
the Court to rely solely on the declaration that Defendants would file that evening with
Defendants’ opposition to the motion for preliminary injunction. E.g., id. at 16:21-23 (“We will
not be filing documents in addition to the declaration.”). Indeed, when Defendants filed their
opposition that night, Defendants’ only evidence was the declaration of Albert E. Fontenot, Jr.,
Associate Director for Decennial Census Programs at the U.S. Census Bureau. ECF No. 81.

C. The Court Issued a TRO That Expires on the September 17 Hearing Date.

On September 5, 2020, the Court issued a TRO after full briefing and a hearing on the
motion. ECF No. 84. The Court made the requisite TRO findings. Specifically, the Court found
that the balance of the hardships tipped sharply in Plaintiffs’ favor; that Plaintiffs presented serious
questions going to the merits at least as to Plaintiffs’ claims under the APA; that Plaintiffs would
likely suffer irreparable harm without a TRO; and that a TRO would further the public interest.
ECF No. 84.

The Court also expressly recognized that TROs “serv[e] the[] underlying purpose of
preserving the status quo and preventing irreparable harm just so long as is necessary to hold a
hearing, and no longer.” Id. at 2 (quoting Granny Goose Foods, Inc. v. Bhd. of Teamsters & Auto
Truck Drivers Local No. 70 of Alameda Cty., 415 U.S. 423,439 (1974)). Thus, the Court ordered
that the TRO expire after the “September 17, 2020 hearing on Plaintiffs’ PI motion.” /d. at 7. The
Court incorporates its TRO, ECF No. 84, herein by reference.

D. The Court Ordered Production of the Administrative Record.

On September 8, 2020, three days after issuing the TRO, the Court held a case
management conference and inquired into Defendants’ earlier statements about documents
considered by the agency decisionmakers when the Replan was adopted. Defendants again stated
that “there is no administrative record in this case because there is no APA action.” ECF No. 98 at
62:15-16.

Even so, Defendants confirmed their statements from the TRO hearing that the Replan is
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“indeed codified.” Id. at 21:7. The Replan simply was “not necessarily codified in one particular
document.” /d. at 21:9-10. Accordingly, Plaintiffs asked the Court to order Defendants to produce
the administrative record. E.g., id. at 43:16—17. The parties briefed the issue on September 8 and
9,2020. See ECF Nos. 88-89, 92.

On September 10, 2020 at 2:46 a.m., the Court issued its Order to Produce the
Administrative Record. ECF No. 96. In response to Defendants’ claim that the Court needed to
address threshold arguments before ordering production, the Court addressed those arguments to
avoid any doubt about its authority to compel production. Specifically, the Court addressed
whether the Replan presented a political question, whether Plaintiffs have standing to challenge
the Replan, whether the Replan constitutes final agency action, and whether the Replan is not
committed to agency discretion by law. /d. at 9. The Court ruled in Plaintiffs’ favor on each
threshold issue. Thus, the Court concluded that the instant case was reviewable. The Court noted,
though, that its conclusions in this APA case were necessarily “provisional” and “subject to
change after production of Defendants’ administrative record.” /d. at 8; see id. at 9—17.

The Court then explained why the Court could not rely solely on Associate Director
Fontenot’s declaration, as Defendants so insisted. /d. at 19-21. In short, for APA claims, “the
focal point for judicial review should be the administrative record.” /d. at 20 (quoting Camp v.
Pirts, 411 U.S. 138, 142 (1973)). Litigation affidavits such as Associate Director Fontenot’s are
thus impermissible “post hoc rationalizations” that are “manifestly inappropriate” bases for the
Court’s review. Id. (first quoting Overton Park, Inc. v. Volpe, 401 U.S. 402, 419 (1972); then
quoting Cmty. for Creative Non-Violence v. Lujan, 908 F.2d 992, 998 (D.C. Cir. 1990) (R.
Ginsburg, Thomas, Sentelle, JJ.)).

For all those reasons, the Court concluded that Defendants must produce the administrative
record. However, because of the competing need to resolve the motion for preliminary injunction
as quickly as possible, the Court split the production into three stages. The first two stages (the

“September 13 Production” and the “September 16 Production”) would be completed before the
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September 17, 2020 preliminary injunction hearing and would be limited to documents with
certain subject matters, date range, and custodians. Specifically, the Court’s order for the first two
stages of production was:

By September 13, 2020, Defendants Bureau Director Steven Dillingham and Secretary of
Commerce Wilbur Ross and all of their direct reports/subordinates shall file the following,
and a privilege log for any privileged documents: All documents comprising the Replan
and its various components for conducting the 2020 Census in a shortened time period,
including guidance, directives, and communications regarding same. The date range of the
documents is April 13, 2020 to August 3, 2020. These custodians can limit their review to
documents and materials directly or indirectly considered during these four months.

By September 16, 2020, Associate Director Fontenot, his subordinates, and the individuals
engaged with Fontenot to consider and prepare the Replan shall file the following, and a
privilege log for any privileged documents: All documents and materials directly or
indirectly considered when making the decision to replace the COVID-19 Plan with the
Replan. The date range of the documents is April 13, 2020 to August 3, 2020. These
custodians can limit their review to documents and materials directly or indirectly
considered during these four months.

Id. at 21. As for the final stage of production, the Court specified it would consult with the parties
on a schedule after the preliminary injunction ruling. /d. at 22. Moreover, given these production
deadlines, the Court continued the deadline for Plaintiffs’ reply in support of their preliminary
injunction motion from September 10 to September 15, 2020. The Court incorporates the Order to
Produce the Administrative Record, ECF No. 96, herein by reference.

E. Despite the Court’s Order, Defendants Failed to Produce the Administrative Record.

On September 13, 2020 at 11:45 a.m. Pacific Time, twelve hours before the production
deadline, Defendants filed a notice stating that they had identified more than 8,800 documents as
responsive for the September 13 Production, but that Defendants had reviewed only 2,484 of those
documents. ECF No. 104 at 2. Defendants stated that “[r]eview of the remaining documents
remains ongoing” and that “[b]ecause review of the remaining documents remains ongoing, and
due to the volume of documents involved, Defendants will be unable to produce or log any
additional documents today.” Id. Moreover, Defendants did not identify when they would
8
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complete the September 13 Production.

At the September 14, 2020 case management conference, Defendants stated that their next
production would be on September 16, 2020, but that they “d[id] not anticipate” completing the
September 13, 2020 Production on September 16, 2020. ECF No. 126 at 22:6. Moreover,
Defendants stated that they were still collecting documents for the September 16 Production and
did not know how many documents would be responsive. See, e.g., id. at 20:6—10. Overall,
Defendants stated that they would be unable to comply with the Court’s Order to Produce the
Administrative Record because compliance would be “a physical impossibility.” Id. at 41:16—17.

In response to Defendants’ failure to comply with the Court’s order on September 13,
2020, Plaintiffs filed the Department of Commerce Inspector General’s August 13, 2020
Information Memorandum for Secretary of Commerce Wilbur Ross, which included the following
Request for Information:

To assist the OIG [“Office of Inspector General™] in its oversight responsibilities, please
provide all documents or communications, including but not limited to email, instant
messages, and text messages:

1. Discussing or referring in any manner to the decision to accelerate the 2020
Census schedule as described in the August 3, 2020 press release.

2. Detailing the persons involved, and their respective involvement, in the
decision to accelerate the 2020 Census schedule.

3. Detailing the reasons for the decision to accelerate the 2020 Census
schedule.

Please provide all requested documents and communications by close of business
Monday, August 17, 2020. You may also produce any additional documentation or
information you deem relevant to this request for information.

ECF No. 111-2 at 5. Plaintiffs also noted that Associate Director Fontenot had averred that the
Census Bureau had produced many documents to the OIG. ECF No. 111 at 5 (citing Fontenot
Decl., ECF No. 81-1 at 36 4 103). Associate Director Fontenot did not disclose the OIG’s Request
for Information about the Replan, but rather spoke in more general terms: “We produce a massive

amount of documents and other information to the Office of the Inspector General and the General
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Accounting Office every week, and these organizations interview Census Bureau staff on almost a
daily basis.” ECF No. 81-1 at 36 9§ 103. In other words, Defendants had neither disclosed to the
Court the OIG’s Request for Information nor produced the OIG documents in response to the
Court’s Order to Produce the Administrative Record. See ECF No. 111-2 at 5.

Given that Defendants had already produced documents to the OIG—and that Defendants
would fail to produce even a partial administrative record before the September 17, 2020
preliminary injunction hearing—the Court asked Defendants two questions: (1) if Defendants had
“complied in whole or in part” with the OIG’s Request for Information; and (2) if Defendants
would agree to producing in camera “the documents Defendants [had] produced to the Inspector
General that would constitute the administrative record or would be included in the administrative
record.” ECF No. 119 at 3. The Court further proposed that it “would treat all such documents as
privileged and conduct an in camera review. If the Court determines that a document is not
privileged, Defendants shall have an opportunity to object to the Court’s determination. The Court
would not consider in its determination of Plaintiffs’ motion for stay and preliminary injunction
any privileged documents.” /d.

Defendants’ September 14, 2020 response represented that Defendants had “complied with
the OIG request at issue.” ECF No. 122 at 2. As to producing the OIG production in the instant
case, Defendants’ September 14, 2020 response, ECF No. 122 at 2, agreed that Defendants “would
be willing to provide to the Court all of the documents that the Census Bureau and the Department
of Commerce provided to the Department of Commerce Office of Inspector General . . . on the
understanding that:”

1. The Court would treat all such documents as privileged and conduct an in camera
review. If the Court determines that a document is not privileged, Defendants shall
have a reasonable opportunity to object to the Court’s determination;

2. The Court would not base its resolution of the preliminary injunction on privileged
documents; and

3. The documents that the Court finds to be non-privileged, along with the nonprivileged
documents that Defendants have already produced, shall be deemed by the Court to

10
Case No. 20-CV-05799-LHK
ORDER EXTENDING TEMPORARY RESTRAINING ORDER FOR DEFENDANTS’ PARTIAL PRODUCTION
OF THE ADMINISTRATIVE RECORD




United States District Court
Northern District of California

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

11a
Case 5:20-cv-05799-LHK Document 142 Filed 09/17/20 Page 11 of 18

constitute the entire record in this matter. Defendants will not be required to conduct
further document searches, reviews, or productions, or respond to any discovery, to
develop a record in this case.

Id.

On September 15, 2020, Plaintiffs replied with three major points. First, Plaintiffs stated
that “Defendants must ultimately produce the complete AR [administrative record].” ECF No. 129
at 2. Second, to assess to what extent the OIG production comprises a complete record, Plaintiffs
asked the Court to order Defendants “to file a declaration from a knowledgeable source attesting
to the following:”

(1) whether the production included materials from the Secretary and his subordinates, in
addition to the Census Bureau; (2) what time frame was searched for these documents; (3)
what custodians were searched; (4) whether the Department complied fully with the scope
of the production request; (5) the exact date on which the documents were produced to
OIG; (6) whether any portion of the production to OIG is still outstanding; and (7) how
many documents were produced.

Id. Third, Plaintiffs asked that within two days after the production and review of the OIG
production, the parties would have the opportunity to file simultaneous briefs addressing the OIG
production.

The Court inquired further into producing the OIG documents at the September 15, 2020
hearing on allegations of Defendants’ potential non-compliance with the TRO. At that hearing,
Defendants at first reiterated that they were “very confident” that they had complied with the OIG
request and that they had completed their production to the OIG. ECF No. 141 at 32:9. However,
Defendants later clarified that Defendants had not completed their production to the OIG and that
Defendants’ production was “substantially complete.” Id. at 35:10. “One document” remained
“outstanding that is still undergoing review.” Id. at 34:11-14. Moreover, Defendants did not know
the OIG production’s custodians (such as whether the Secretary Ross’s office was included),
timeframe searched, or dates of production. See, e.g., id. at 29:14 —15 (Defendants: “I, off the top
of my head, do not know all the custodians whose files were pulled for the OIG production.”); id.

at 30:6—7 (The Court: “What timeframe was searched for these documents?” Defendants: “So I
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also don’t have the precise timeframe, Your Honor.”); id. at 31:4—9 (The Court: “So when were
they produced?” Defendants: “Over the course of weeks, Your Honor.” The Court: “I know. From
what date to what date? From when to when?” Defendants: “I don’t have the specifics, Your
Honor.”).

Defendants did, however, represent that the OIG production comprised of about 1,800
documents totaling about 15,000 pages. Id. at 26:15—16. Defendants further stated that they
“would anticipate” asserting four different privileges over the OIG production, including
deliberative process, attorney-client, attorney work product, and White House privileges. /d. at
35:25-36:18. In addition, even though Defendants did not have a confirmed method of producing
the documents to the Court, Defendants continued to oppose the Court’s proposed extension of the
TRO. See id. at 51:13-25. Without an extension, the TRO would expire on September 17, 2020.

Given the exigency, both parties agreed that “in the short term, focusing on the OIG
documents for purposes of getting to a PI ruling and whatever appeal follows makes sense.” /d. at
72:19-21; see id. at 33:14-22, 41:6-9 (Defendants’ agreement). The Court thus ordered
Defendants to produce the OIG documents that would constitute the administrative record or
would be included in the administrative record, stayed the Order to Produce the Administrative
Record until a case management conference after the impending preliminary injunction decision,
and continued the preliminary injunction hearing to Tuesday, September 22, 2020. /d. at 71-77;
see ECF No. 132. As the Court found, both the parties and the Court were “running out of time.”
ECF No. 141 at 38:6, 71:14. The Court’s Order to Produce Inspector General Document
Production, ECF No. 132, is incorporated herein by reference.

I1. DISCUSSION

Plaintiffs argue that “the record demonstrates good cause to extend the TRO for two
independent reasons.” ECF No. 111 at 4. “First, good cause exists because Defendants have not
complied with the Court’s order requiring production of the [administrative record] in this case.”

1d. “Second, good cause exists if the Court needs ‘more time’ to ‘fully . . . consider the parties’
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arguments and motions.”” Id. (quoting Costa v. Bazron, 2020 WL 2410502, at *2 (D.D.C. May 11,
2020)). The Court agrees.
A. Defendants’ Violation of the Court’s Order to Produce the Administrative Record
Has Necessitated Delay of the Preliminary Injunction Hearing and Extension of
the TRO.

As detailed above, Defendants failed to complete even the first stage of ordered production
of the administrative record. Nor did Defendants expect to complete the first production by the
September 17, 2020 preliminary injunction hearing date and TRO expiration date. Specifically, on
September 13, 2020, Defendants produced only a quarter of the September 13, 2020 Production
with more than 12 hours to spare and refused to produce more that day. See ECF No. 104 at 2
(stating that Defendants had reviewed only 2,484 of more than 8,800 documents, but that
“Defendants will be unable to produce or log any additional documents today.”) Then, at the
September 14, 2020 case management conference, Defendants stated that they “d[id] not
anticipate” completing the September 13, 2020 Production on September 16, 2020. ECF No. 126
at 22:6.

As for the September 16 Production, Defendants stated that they were still collecting
documents for it and did not know how many documents would be responsive. See, e.g., id. at
20:6—-10. Overall, Defendants stated that they would be unable to comply with the Court’s Order to
Produce the Administrative Record because compliance would be “a physical impossibility.” /d. at
41:16—17. Much of this asserted “physical impossibility” the Court suspects is of Defendants’ own
making. The instant case has been, from its very start on August 18, 2020, a case arising under the
APA. In an APA case, it is settled that “review is to be based on the full administrative record that
was before the Secretary at the time he made his decision.” Overton Park, Inc. v. Volpe, 401 U.S.
402, 420 (1972); accord, e.g., Camp, 411 U.S. at 142 (explaining that “[t]he focal point for
judicial review [of APA claims] should be the administrative record”); Creative Non-Violence v.
Lujan, 908 F.2d at 998 (holding that relying on litigation affidavits rather than the administrative

record is “manifestly inappropriate”). Defendants’ repeated denial of the existence of an

13
Case No. 20-CV-05799-LHK
ORDER EXTENDING TEMPORARY RESTRAINING ORDER FOR DEFENDANTS’ PARTIAL PRODUCTION
OF THE ADMINISTRATIVE RECORD




United States District Court
Northern District of California

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

14a
Case 5:20-cv-05799-LHK Document 142 Filed 09/17/20 Page 14 of 18

administrative record and failure to make any attempt to collect the administrative record over the
past month have necessitated delay of the preliminary injunction hearing and extension of the
TRO.

B. The Need for Partial Production of the Administrative Record and to Preserve the
Status Quo Constitutes “Good Cause” for an Extension of the TRO.

In any event, to expeditiously resolve Plaintiffs’ motion for preliminary injunction, the
Court has ordered Defendants to produce a stipulated partial administrative record that Defendants
already produced (or is about to produce) to the United States Department of Commerce Office of
Inspector General. See 5 U.S.C. § 706 (providing that “the court shall review the whole record or
those parts of it cited by a party”); ECF No. 141 at 33:14-22 (Defendants’ agreement), 72:19-21
(Plaintiffs’ agreement); cf. Walter O. Boswell Mem'l Hosp. v. Heckler, 749 F.2d 788, 793 (D.C. Cir.
1984) (holding that “in the circumstances of this case”—an appeal resolved more than a year after
a district court decision that was neither expedited nor interlocutory—the district court should
have considered the “whole record”).1 Defendants must either produce or add to their privilege log
about 1,800 documents. Defendants have represented that they may assert deliberative due
process, attorney-client, attorney work product, and White House privileges as to these documents.
Plaintiffs must review the production and file any privilege objections. Defendants must respond

to the objections. United States Magistrate Judges must resolve the parties’ privilege disputes. The

1 As the Court has repeatedly stated and the parties understand, the Court may need to review the
“whole record” after deciding the motion for preliminary injunction. 5 U.S.C. § 705. “The ‘whole’
administrative record [] consists of all documents and materials directly or indirectly considered
by agency decision-makers and includes evidence contrary to the agency’s position.” Thompson v.
U.S. Dept. of Labor, 885 F.2d 551, 555 (9th Cir. 1989) (emphasis in original) (quoting Exxon
Corp. v. Department of Energy, 91 F.R.D. 26, 32 (N.D. Tex. 1981)); see also IMS, P.C. v. Alvarez,
129 F.3d 618, 623-624 (D.C. Cir. 1997) (“It is a widely accepted principle of administrative law
that the courts base their review of an agency's actions on the materials that were before the
agency at the time its decision was made.”); 33 Wright & Miller’s Federal Practice & Procedure:
Judicial Review § 8391 & n.8 (2d ed. Apr. 2020 update) (“[T]he ‘record’ for informal proceedings
[i]s, in essence, including all the relevant material that the decision-maker considered before

taking action.”).
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parties must file supplemental briefs on the motion for preliminary injunction addressing the OIG
production. The Court must hold a hearing and issue a reasoned decision. Clearly, all this will not
happen when the TRO expires on September 17, 2020, the day before Defendants produce the
OIG production on September 18, 2020.

If the TRO expires, Plaintiffs would face hardships that tip sharply in their favor and would
likely suffer irreparable harm. Moreover, Plaintiffs have shown serious questions going to the
merits and that a TRO is in the public interest. See ECF No. 84. All told, the same conditions that
warranted a TRO on September 5, 2020 still hold true today. See 11A Wright & Miller’s Federal
Practice & Procedure: Civil § 2953 (3d ed. Apr. 2020 update) (“Although there does not seem to
be any case law on what constitutes ‘good cause’ for purposes of extending a Rule 65(b) order, a
showing that the grounds for originally granting the temporary restraining order continue to exist
should be sufficient.”).

Even Associate Director Fontenot stated in his declaration that field staff are terminated
when field operations stop, and it is difficult to bring back field staff once they are terminated.
Associate Director Fontenot in effect requested that if the Court were to enjoin the Defendants, the
Court should do so sooner rather than later, so that Defendants would not terminate field staff.
Specifically, Associate Director Fontenot stated:

Lack of field staff would be a barrier to reverting to the COVID Schedule were the Court
to rule later in September. The Census Bureau begins terminating staff as operations wind
down, even prior to closeout. Based on progress to date, as is standard in prior censuses,
we have already begun terminating some of our temporary field staff in areas that have
completed their work. It is difficult to bring back field staff once we have terminated their
employment. Were the Court to enjoin us tomorrow we would be able to keep more staff
on board than were the Court to enjoin us on September 29, at which point we will have
terminated many more employees.

ECF No. 81-1 at 35 9 98.
Accordingly, like other courts in analogous circumstances, the Court finds good cause to
extend the TRO. In fact, the Federal Rules of Civil Procedure authorize the Court to grant a TRO

for 14 days without hearing from Defendants and to extend that TRO an additional 14 days for
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good cause for a total of 28 days. See Fed. R. Civ. P. 65(b)(2) (“The order expires at the time after
entry—not to exceed 14 days—that the court sets, unless before that time the court, for good
cause, extends it for a like period or the adverse party consents to a longer extension.”); see
generally 11A Federal Practice & Procedure, supra, § 2953 (collecting cases on 28-day limit). In
the instant case, the duration of the Court’s TRO was 12 days, and the Court’s extension in the
instant case is seven days or fewer.

Other courts have found good cause to extend TROs on the same grounds present in the
instant case. See, e.g., H-D Michigan, LLC v. Hellenic Duty Free Shops S.A., 694 F.3d 827, 843—
45 (7th Cir. 2012) (allowing TRO extensions “to give the parties sufficient time to prepare for a
preliminary injunction hearing” so long as the TRO does not last longer than 28 days); Costa,
2020 WL 2410502, at *2 (finding good cause “because the parties need time to brief, and the
Court needs time to consider, the forthcoming motion for a preliminary injunction”); Acosta
Ginger Green, Inc., No. 2:18-CV-4098, 2018 WL 3361397, at *1 (C.D. Cal. May 18, 2018)
(extending TRO for good cause because, among other things, the restrained party failed to comply
with a subpoena for documents).

Moreover, failing to extend the TRO would fail to “preserv[e] the status quo.” Granny
Goose Foods, Inc. v. Bhd. of Teamsters & Auto Truck Drivers Local No. 70 of Alameda Cty., 415
U.S. 423,439 (1974); accord, e.g., E. Bay Sanctuary Covenant v. Trump, 932 F.3d 742, 779 (9th
Cir. 2018) (“a TRO ‘should be restricted to . . . preserving the status quo and preventing
irreparable harm just so long as is necessary to hold a hearing and no longer”) (ellipsis in original).

To be sure, Defendants have asserted that an extended TRO may effectively become an
appealable preliminary injunction. That assertion, however, is inapt here. A TRO only becomes a
preliminary injunction in “extraordinary circumstances.” Washington v. Trump, 847 F.3d 1151,
1158 (9th Cir. 2017) (per curiam). In Washington, for example, “[t]he district court’s order has no
expiration date, and no [preliminary injunction] hearing has been scheduled.” /d. The Government

also “argued that emergency relief is necessary to support its efforts to prevent terrorism.” Id.; see
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also Serv. Employees Int'l Union v. Nat'l Union of Healthcare Workers, 598 F.3d 1061, 1067 (9th
Cir. 2010) (appealable “TRO” lasted longer than three months until preliminary injunction
hearing, and the district court had held two-day evidentiary hearing). Here, the TRO has an
expiration date. A hearing on the motion for preliminary injunction is scheduled on September 22,
2020. The Government does not allege that extending the TRO in the instant case puts our national
security at risk. Thus, extending the TRO to allow Defendants to produce a partial administrative
record will enable the Court to evaluate Plaintiffs’ APA claims when ruling on the motion for
preliminary injunction.

Thus, the Court exercises its discretion to extend the TRO up to seven days until the Court
issues its decision on the preliminary injunction motion or through September 24, 2020, whichever
is sooner. The Court understands the gravity of the situation and the parties’ need for a prompt
ruling on the Plaintiffs’ motion for preliminary injunction to allow for appellate review. To that
end, the Court has ruled expeditiously on motions thus far. The Court ruled on Plaintiffs’ motion
for TRO within 48 hours. The Court likewise ordered production of the administrative record at
2:46 a.m. on September 10, 2020—also within 48 hours after Defendants confirmed that the
Replan was “codified” and Plaintiffs moved for production of the administrative record. The Court
issued the Order to Produce Inspector General Document Production within 24 hours of Plaintiffs’
identification of the OIG production and Defendants’ agreement to produce it in the instant case.

In sum, based on Defendants’ violation of the Court’s Order to Produce the Administrative
Record as discussed above, an extension of the TRO is necessary for Defendants to produce the
OIG production and a privilege log; for the parties to litigate objections to at least four different
grounds of privilege; for United States Magistrate Judges to resolve the parties’ privilege disputes;
for the parties to file supplemental briefs on the motion for preliminary injunction addressing the
OIG production; and for the Court to hold a hearing on the motion for preliminary injunction and
to issue a reasoned decision. Accordingly, the Court extends the TRO until the Court issues its

decision on the preliminary injunction motion or through September 24, 2020, whichever is
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sSooner.

IT IS SO ORDERED.

Dated: September 17, 2020 z # !

LUCYWH. KOH
United States District Judge
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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION

NATIONAL URBAN LEAGUE, et al.,
Plaintiffs,

V.

WILBUR L. ROSS, et al.,

Defendants.

Case No. 20-CV-05799-LHK

ORDER RE: CLARIFICATION OF
STAY AND PRELIMINARY
INJUNCTION

Re: Dkt. No. 279

Plaintiffs National Urban League; League of Women Voters; Black Alliance for Just

Immigration; Harris County, Texas; King County, Washington; City of Los Angeles, California;

City of Salinas, California; City of San Jose, California; Rodney Ellis; Adrian Garcia; National

Association for the Advancement of Colored People; City of Chicago, Illinois; County of Los

Angeles, California; Navajo Nation; and Gila River Indian Community (collectively, ‘“Plaintiffs’)

sue Defendants Commerce Secretary Wilbur L. Ross, Jr.; the U.S. Department of Commerce; the

Director of the U.S. Census Bureau Steven Dillingham, and the U.S. Census Bureau (“Bureau”)

(collectively, “Defendants”) for violations of the Enumeration Clause and the Administrative

Procedure Act (“APA”).

Before the Court are two motions: (1) Plaintiffs’ motion to compel and for sanctions
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(“motion to compel”); and (2) Plaintiffs’ motion for temporary restraining order pending ruling on
Plaintiffs’ motion to compel and for sanctions (“second TRO motion”). Having considered the
parties’ submissions on the motion to compel and the second TRO motion; the parties’ arguments
at the September 28 and 29, 2020 case management conferences; many briefs and court
proceedings discussing Defendants’ alleged violations of the Temporary Restraining Order and the
Court’s Order Granting Plaintiffs’ Motion for Stay and Preliminary Injunction (“Injunction Order,”
ECF No. 208); the relevant law; and the record in this case, the Court:

e CLARIFIES the scope of the Court’s Injunction Order;

e ORDERS Defendants to issue on October 2, 2020 a new text message to all Census Bureau
employees notifying them of the Court’s Injunction Order, stating that the October 5, 2020
“target date” is not operative, and stating that data collection operations will continue
through October 31, 2020. On October 2, 2020, after the text message is sent, Defendants
shall file a copy of the text message with the Court;

e ORDERS Census Bureau Director Steven Dillingham to file, by Monday, October 5, 2020
at 2 p.m. Pacific Time, a declaration under penalty of perjury that unequivocally confirms
Defendants’ ongoing compliance with the Injunction Order and details the steps
Defendants have taken to prevent future violations of the Injunction Order; and

e DENIES AS MOOT Plaintiffs’ motion to compel and second TRO motion.
I BACKGROUND

On Thursday, September 24, 2020, the Court issued an Order Granting Plaintiffs’ Motion
for Stay and Preliminary Injunction (“Injunction Order”), ECF No. 208. In the Injunction Order,
the Court detailed how Defendants had violated the APA by adopting the “Replan”: a schedule for
the 2020 Census that accelerated the deadlines for Census self-responses, non-response follow-up,
data processing, and reports to the President and the states. Although the Census Bureau had taken
most of a decade to develop the December 2018 Operational Plan Version 4.0 for the 2020 Census,
the Bureau developed the Replan in the span of four or five days.

The Court found that Defendants had acted arbitrarily and capriciously in five independent
ways: (1) Defendants failed to consider important aspects of the problem, including their
constitutional and statutory obligations to produce an accurate census; (2) Defendants offered an

2
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explanation that runs counter to the evidence before them; (3) Defendants failed to consider an

alternative; (4) Defendants failed to articulate a satisfactory explanation for the Replan; and

(5) Defendants failed to consider reliance interests. /d. at 44—74. Although any one of the five

reasons would have supported a preliminary injunction, the Court found for Plaintiffs on all five.!
The Court also found that Plaintiffs would suffer irreparable injury; that the balance of

hardships tipped sharply in Plaintiffs’ favor; and that a preliminary injunction would serve the

public interest. Id. at 74—75. Accordingly, the Court ordered that, effective as of Thursday,

September 24, 2020:

The U.S. Census Bureau’s August 3, 2020 Replan’s September 30, 2020 deadline
for the completion of data collection and December 31, 2020 deadline for reporting
the tabulation of the total population to the President are stayed pursuant to 5
U.S.C. § 705; and Defendants Commerce Secretary Wilbur L. Ross, Jr.; the U.S.
Department of Commerce; the Director of the U.S. Census Bureau Steven
Dillingham, and the U.S. Census Bureau are enjoined from implementing these two
deadlines.

Id. at 78.
1L DISCUSSION

Below, the Court describes (1) the effect of the Injunction Order; (2) Defendants’ repeated
violations of the Injunction Order; and (3) the further relief needed to ensure Defendants’
compliance with the Injunction Order. Given the Bureau’s announcement that it will end field
operations on Monday, October 5, 2020, time is of the essence.

A. The Injunction Order enjoined Defendants from implementing the Replan’s
deadlines and reinstated the COVID-19 Plan’s deadlines.

The effect of staying the two Replan deadlines was to reinstate the rule previously in force.
See, e.g., Dep t of Homeland Security v. Regents of the Univ. of California, 140 S. Ct. 1891, 1916
& n.7 (2020) (affirming judgment vacating recession and restoring Deferred Action for Childhood
Arrivals (“DACA”) program); Organized Village of Kake v. USDA, 795 F.3d 956, 970 (9th Cir.

! Before reaching the merits, the Court found that Plaintiffs’ claims are reviewable. See Injunction
Order at 21-44. The Court’s Injunction Order is incorporated herein by reference.
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2015) (en banc) (“The effect of invalidating an agency rule is to reinstate the rule previously in
force.” (quoting Paulsen v. Daniels, 413 F.3d 999, 1008 (9th Cir. 2005))).

The rule previously in force was the COVID-19 Plan—specifically, the COVID-19 Plan’s
deadline of October 31, 2020 for data collection (self-responses and non-response follow-up
(“NRFU”)) and deadline of April 30, 2021 for reporting the tabulation of total population to the
President. See, e.g., Injunction Order at 6-9 (discussing COVID-19 Plan); 29-32 (discussing the
broad scope of a “rule” under the APA). The injunction’s effect was to require Defendants to cure
the legal defects identified in the Injunction Order if Defendants were to insist on implementing
the two Replan deadlines. See Monsanto Co. v. Geertson Seed Farms, 561 U.S. 139, 165-66
(2010) (“If a less drastic remedy (such as partial or complete vacatur of [the agency’s] decision)
was sufficient to redress [] injury, no recourse to the additional and extraordinary relief of an
injunction was warranted.”); New York v. United States Dep t of Commerce, 351 F. Supp. 3d 502,
67678, 679 (S.D.N.Y.) (analyzing Monsanto and enjoining Secretary Ross until he cured the legal
defects identified in opinion), aff 'd in part, rev’d in part and remanded sub nom. Dep t of
Commerce v. New York, 139 S. Ct. 2551 (2019). Until those legal defects are cured, the two
COVID-19 Plan deadlines remain in force.

B. Defendants violated the Injunction Order by implementing the Replan deadlines.

Despite the Injunction Order, Defendants continued to implement the Replan’s September
30, 2020 deadline for data collection. For instance, as recently as Monday, September 28, 2020,
four days after the Injunction Order, the Census Bureau’s website, which is updated daily, declared
that the “2020 Census will conclude data collection on September 30, 2020.” ECF No. 243
(attaching screenshot of https://2020census.gov/content/dam/2020census/news/daily-nrfu-
rates/nrfu-rates-report-09-28.pdf). Only after Plaintiffs raised this issue with the Court during the
September 28, 2020 case management conference did the Census Bureau finally remove the

erroneous statement from the Census Bureau’s website.
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As another example, on Saturday, September 26, 2020, a Census Bureau enumerator?

forwarded to the Court a text from the Census Bureau’s Regional Director in Dallas, Texas stating:
Team,

Even though the courts have made a decision; nothing has changed. Our deadline to
count everyone is still September 30, 2020. I will keep everyone as updated as
possible. DO NOT SPREAD RUMORS, OR MAKE ASSUMPTIONS. STICK TO
THE FACTS! The facts are, we are still moving forward with original plan to finish
by September 30, 2020.

ECF No. 214 at 4. Defendants responded to this text by confessing error: the Regional Director in
Dallas had in fact sent that text message to staff despite the Injunction Order. ECF No. 219-1
(Christy Decl. 4 6). According to James T. Christy, the Bureau’s Assistant Director for Field
Operations, the information in that text message was “not consistent with [his] understanding of
what field offices should be doing.” Id. § 5.

The level of misinformation and confusion nationwide is not surprising given that the
Census Bureau’s own website continued to tout the September 30, 2020 end of data collection four
days after the Injunction Order. The Court has received a slew of emails from enumerators across
the country that include supervisor texts with erroneous information and that express concern
about the ending of field operations without adequate counts. The following are just a few
examples:

e On Monday, September 28, 2020, a Census Field Supervisor stated that he “learned of this
court’s September 5, 2020 TRO from media reports. As a Census Field Supervisor[,] I have
received zero notice from the Census Bureau about the existence of the TRO issued by this
court on September 5, 2020.” ECF No. 222. In response, Assistant Director Christy avers
that “[t]he implementation of the Court’s Temporary Restraining Order and the Preliminary
Injunction involved actions by Headquarters and Regional Management Staft.” ECF No.
244-1 (Christy Decl. q 14). In the Los Angeles Region where the complainant works, the

2 Enumerators are Census Bureau employees who collect data in the field. Specifically,
enumerators conduct follow up with housing units that “did not self-respond to the decennial
census questionnaire.” Injunction Order at 2 (quoting Fontenot Decl. 4 48, ECF No. 81-1 and
Thompson Decl. § 15, ECF No. 36-2).
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Regional Director did not email Census Field Supervisors about the TRO or Injunction
Order. /d. (Christy Decl. § 16).

e On Tuesday, September 29, 2020, an individual claiming to be an attorney at the
Environmental Protection Agency wrote that he and his wife, who are working as
enumerators, have been told by their census supervisors “that we are wrapping up
tomorrow.” The individual attached a screenshot of text messages that show the Bureau’s
instructions “not to enter availability past tomorrow.” ECF No. 248.

e Again on Tuesday, September 29, 2020, an enumerator wrote that “in the last few days we
have been under strict instructions to close down remaining cases by whatever means
necessary.” ECF No. 238.

See also, e.g., ECF Nos. 214, 224, 229, 235, 254, 257, 263, 268, 270-73, 276, 285 (other
allegations).

Perhaps the most egregious violation of the Injunction Order occurred on Monday,
September 28, 2020. At 1:58 p.m., two minutes before the Court’s case management conference,
the Census Bureau tweeted one sentence: “The Secretary of Commerce has announced a target
date of October 5, 2020 to conclude 2020 Census self-response and field data collection
operations.” @USCensusBureau,

https://twitter.com/uscensusbureau/status/1310685274104569856. Later, the Census Bureau issued

a one sentence press release with the exact same sentence. See U.S. Census Bureau, 2020 Census

Update (Sept. 28, 2020), https://www.census.gov/newsroom/press-releases/2020/2020-census-

update.html.

Neither the one sentence tweet nor the one sentence press release provided any explanation
or information. The Court thus ordered Defendants to produce the administrative record of this
announcement. ECF No. 225. The Court notes that Defendants deny that the October 5 end date
for data collection constitutes final agency action. For example, minutes after the October 5 “target
date” tweet during the Monday, September 28, 2020 case management conference, Defendants
stated that the announcement “doesn’t involve a final agency action. It is a giant endeavor with
constantly changing pieces. And our position is the tweet does not have an administrative record.
That is our position.” Tr. at 44, ECF No. 237.

Similarly, the next day, at the September 29, 2020 case management conference, the Court
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asked whether Defendants had produced the full record of the October 5 “target date” tweet. Tr. at
7, ECF No. 259. Defendants responded in the affirmative, “[s]ubject to not calling it a record
because in our view it is not a record.” /d. When asked about the Secretary’s approval of the
October 5 “target date,” Defendants stated: “[e]ven to call it a decision is perhaps to endow it with
significance that it otherwise does not have.” /d.

Even though the Census is a $15.6 billion dollar operation that took nearly a decade to
plan, Defendants’ production showed that the Census Bureau developed the October 5 “target
date” in the span of four days with the same legal defects as the Replan. For example, Census
Bureau Deputy Director Ron Jarmin presented to Secretary Ross two “Proposed Options for
Completion of Enumeration”—both of which focused on the December 31, 2020 deadline that the

Court had stayed and enjoined Defendants from implementing:

Option 1: Conclude field work by October 5, 2020 in order to meet apportionment
delivery date of December 31, 2020.

Option 2: Continue field work beyond October 5, 2020 in order to increase state
completion rates to 99% and to continue to improve enumeration of lagging sub-
state areas, such as tribal areas, rural areas, and hard-to-count communities.
However, this would not allow for delivery of state counts for apportionment by
December 31, 2020.

ECF No. 233 at 148 (italics added). As Deputy Director Jarmin explained to Director Dillingham
and other senior officials, Option 2 “would preclude meeting the 12/31 date, but furthers the goal
of a complete and accurate 2020 Census.” Id. at 130 (emphasis added). Option 1, by contrast,
would not further that goal.

Option 1’s data processing, like the Replan’s data processing, focuses solely on
congressional apportionment and leaves redistricting data for another day. See id. at 148
(Presentation to Secretary Ross highlighting “streamlined post data collection processing and
focusing only on state counts for apportionment”). This bifurcation of data processing is
unprecedented. As the Census Bureau found when considering the Replan, “the downstream effect
of separating apportionment and redistricting processing activities could not be assessed. This

results in additional risk to the delivery of the redistricting products in order to meet the statutory
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deadline and will have a negative impact on the accuracy of the redistricting data.” E.g., Injunction
Order at 55 (quoting DOC_9496 (July 31, 2020 email chain with top Bureau officials)); id. at 53
(quoting DOC 8019 (July 24, 2020 Apportionment Data Processing Memo)).

In sum, the Census Bureau repeatedly found that “[s]hortening the time period to meet the
original statutory deadlines for apportionment and redistricting data will result in a census that has
fatal data quality flaws that are unacceptable for a Constitutionally-mandated activity.” Injunction
Order at 49 (quoting so-called “Elevator Speech” memo prepared by senior Bureau officials
shared with the Government Accountability Office, DOC_8070). In the words of Timothy Olson,
the Bureau’s Associate Director for Field Operations, “it is ludicrous to think we can complete
100% of the nation’s data collection earlier than 10/31 and any thinking person who would believe
we can deliver apportionment by 12/31 has either a mental deficiency or a political motivation.”
Injunction Order at 52 (quoting DOC_7738).

Still, to pick between the two options (ending data collection by or after October 5, 2020),
Secretary Ross asked which would implement the December 31, 2020 deadline. Three short
emails on that enjoined topic ensued:

¢ On Monday, September 28, 2020 at 3:52 p.m. Eastern, Secretary Ross wrote to Deputy
Director Jarmin and other senior Bureau officials: “As I prepare to make the decision, I
would like to make sure that I understood correctly that your team’s opinion is that if we
stay in the field beyond October 5, we would not be able to meet the statutory deadline of
December 31.” ECF No. 256-1 at 2.

e At 4:30 p.m. Eastern, Deputy Director Jarmin responded: “Yes sir, we need to finish field
work on 10/5 if we are to have enough time (and assuming all goes well) to finish the
processing of the resident population, federally affiliated overseas and, if requested,
unlawful aliens in ICE Detention Centers by 12/31. Other PM [Presidential Memorandum]
related outputs would be pushed to 1/11/2021.” Id. at 1.

e At 5:12 p.m. Eastern—14 minutes after the Bureau’s tweet announcing the Secretary’s
decision—Secretary Ross wrote back: “Thanks for the confirmation. Based on the staff
recommendation I am extending the field operation toOctober [sic] 5.” Id.

ECF No. 256-1.
Thus, Defendants’ production shows three significant things: (1) Defendants set the
8
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October 5 date to meet the December 31, 2020 statutory deadline, even though Defendants are

“enjoined from implementing” that deadline; (2) the December 31, 2020 statutory deadline

intertwined with the President’s July 21, 2020 Memorandum on Excluding Illegal Aliens from the

Apportionment Base Following the 2020 Census; and (3) Secretary Ross approved the October 5

date 14 minutes after the Census Bureau tweeted the October 5 date.

Moreover, Defendants’ claim that October 5 is merely a “target date” is belied by

Defendants’ own documents, representations in federal court, and communications with Bureau

enumerators:

The “Proposed Options for Completion of Enumeration” presentation to Secretary Ross on
Monday, September 28, 2020 shows that the Bureau will “[cJonclude field work by
October 5, 2020 in order to meet apportionment delivery date of December 31, 2020.” ECF
No. 233 at 148.

Hours after the tweet on Monday, September 28, 2020, Assistant Director Christy
“instructed staff to send a text message to all Decennial field staff (Enumerators and
[Census Field Supervisor]s) that read: ‘A federal district court issued a preliminary
injunction on 9/24. The Census Bureau is complying with the Court’s Order which moves
the finishing date for NRFU operations after September 30. The Secretary announced
today that NRFU operations will finish on October 5. We will post updated guidance on
the content locker.”” ECF No. 234 (Christy Decl. q 14) (emphasis added).

Also on Monday, September 28, 2020, an enumerator received a text message that stated:
“The Secretary announced today that NRFU operations will finish on October 5.” ECF
No. 230-1. Several enumerators have alerted the Court that they have received this text
message. See, e.g., ECF No. 238 (“I awoke this morning to an internal message from the
Bureau that Secretary Ross has ordered that the NRFU (non response follow up) cases will
be terminating on October 5th.””); ECF No. 231 (text message dated September 29, 2020
that “NRFU operations will finish on October 5). Assistant Director Christy confirms that
he ordered this message sent to field staff. ECF No. 234 (Christy Decl. q 14).

The Government has represented to a three-judge court of the United States District Court
for the District of Columbia that field operations “are set to conclude” on October 5.
Rough Tr. of Oral Argument at 8, Common Cause v. Trump, No. 20-cv-02023-CRC-GGK-
DLF (D.D.C. Sept. 29, 2020).

If that were not enough, Defendants’ clear, fast, and concerted advertising of the October 5

date stands in stark contrast with Defendants’ chaotic, dilatory, and incomplete compliance with
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the Injunction Order. As recounted above, Defendants have violated the Injunction Order in
several ways. A flood of emails to the Court and the parties suggests ongoing non-compliance in
the field.

Even today, in response to Plaintiffs’ second TRO motion, Associate Director Fontenot
again failed to acknowledge the COVID-19 Plan dates that the Injunction Order reinstated. See
ECF No. 284-1 (comparing December 2018 Operational Plan Version 4.0, the Replan, and
“clos[ing] field data collection on October 5, 2020 and submit[ting] apportionment counts by the
statutory deadline, December 31, 2020"); ECF No. 81-1 4 69 (comparing dates under the
December 2018 Operational Plan Version 4.0 and the Replan). At no point have Defendants
unambiguously communicated to all field staff what the Injunction Order requires: immediate
reinstatement of the COVID-19 Plan’s deadlines of October 31, 2020 for data collection and April
30, 2021 for reporting the tabulation of total population to the President.

C. The Ninth Circuit has denied Defendants’ request to stay the Injunction Order.

On September 30, 2020, the Court of Appeals for the Ninth Circuit denied Defendants’
motion for an administrative stay of the Injunction Order. ECF No. 277. The Ninth Circuit held in
its published opinion that, among other things, this Court’s “September 5 temporary restraining
order and September 24 preliminary injunction preserve the status quo because they maintain the
Bureau’s data-collection apparatus.” Id. at 5.

The Ninth Circuit also held that:

Given the extraordinary importance of the census, it is imperative that the Bureau
conduct the census in a manner that is most likely to produce a workable report in
which the public can have confidence. The Bureau must account for its competing
constitutional and statutory obligation to produce a fair and accurate census report.
The hasty and unexplained changes to the Bureau’s operations contained in the
Replan, created in just 4 to 5 days, risks undermining the Bureau’s mission.

Id.at 7-8. Despite the Ninth Circuit’s ruling, the Bureau is still “conclud[ing] field work by
October 5, 2020 in order to meet [the] apportionment delivery date of December 31, 2020.” ECF
No. 233 at 148.

Like the Replan, the decision to end data collection on October 5 is a hasty and
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unexplained change to the Bureau’s operations that was created in 4 days. The decision also risks
further undermining trust in the Bureau and its partners, sowing more confusion, and depressing
Census participation. Consider, for instance, the whiplash inflicted on the Bureau’s partners by the
Bureau’s rapid changes in deadlines. The Bureau recognized its “extensive partnerships” with
organizations such as Plaintiff National Urban League. Injunction Order at 72 (quoting Fontenot
Decl. 9 28, 41). Before the Replan’s adoption, those partners advertised the COVID-19 Plan’s
October 31, 2020 data collection deadline for four months. After the Replan’s adoption, partners
diverted significant resources to mitigate the widely advertised October 31 deadline:

e The City of Salinas already promoted the October 31 deadline “on social media and in
thousands of paper flyers.” Gurmilan Decl. 49 11-12. Thus, “some residents who received
the City’s messaging will fail to respond before the R[eplan] deadline because the City has
limited remaining resources to correct what is now misinformation.” /d. § 12. Moreover,
the City “is still advertising for census enumerator job listings because traditional applicant
groups like senior citizens have concerns about the risk of catching COVID-19. With fewer
enumerators working, every extra day the City has to use [] existing staff to support the
count....” Id. 4 13.

e Harris County “participated in over 150 events,” including “food distribution events,”
during which it “announced the October 31, 2020 deadline for the 2020 Census.” Briggs
Decl. 9 12. Consequently, “Harris County will be forced to expend additional resources to
clear confusion about the last date for self-response during the Census, to ensure that
people who have not responded are counted in time.” Id. q 16.

e The Black Alliance for Just Immigration already “publicized the October 31 deadline for
self-response during digital events between April and July” and is diverting resources to
publicize the new September 30 deadline. Gyamfi Decl. 4 13—14.

e The League of Women Voters “has already had to spend time and financial resources”
developing and distributing public education materials on the Replan timeline. Stewart
Decl. § 12.

e The National Urban League has similarly had “to divert resources from other programs and
projects” to “alleviate the confusion” about the change in deadlines. Green Decl. § 15.

See, e.g., id. at 27-28, 37. Yet on Monday, September 28, 2020, the Bureau announced it will end
field operations by October 5, 2020 in order to meet the December 31, 2020 deadline. This
announcement gives the Bureau’s partners just one week to advertise yet another accelerated

deadline.
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Moreover, Defendants’ sole witness in this case, Associate Director Fontenot, swore under
penalty of perjury that the Census Bureau could not meet the December 31, 2020 statutory
deadline if data collection were to extend past September 30, 2020. Specifically, Associate

Director Fontenot declared under oath that:

We wish to be crystal clear that if the Court were to extend the data collection
period past September 30, 2020, the Census Bureau would be unable to meet its
statutory deadlines to produce apportionment counts prior to December 31, 2020
and redistricting data prior to April 1, 2021. The post processing deadlines for the
Replan Schedule are tight, and extending the data collection deadline would, of
necessity, cause the Census Bureau to fail to be able to process the response
data in time to meet its statutory obligations. We have already compressed the
post processing schedule from 5 months to only 3 months. We previously planned
and tested our post processing systems assuming that we would follow a traditional,
sequential processing sequence, and the 3-month schedule necessary for the Replan
Schedule has already increased risk. We simply cannot shorten post processing
beyond the already shortened 3-month period.

Letter Order, La Union Del Pueblo Entero, et al. v. Trump, et al., 19-cv-02710-PX-PAH-ELH (D.
Md. Oct. 1, 2020) (three-judge court), ECF No. 125 (emphasis in original) (quoting ECF No. 117-
1 9 107). As a result of this blatant contradiction, the three-judge court in the District of Maryland
ordered Defendants to explain how the Census Bureau would “accomplish an accurate final
enumeration given that the post-data processing phase has been shortened further.” /d. at 2.

D. The Court clarifies the Injunction Order and orders tailored relief to ensure
compliance.

Defendants’ dissemination of erroneous information; lurching from one hasty, unexplained
plan to the next; and unlawful sacrifices of completeness and accuracy of the 2020 Census are
upending the status quo, violating the Injunction Order, and undermining the credibility of the
Census Bureau and the 2020 Census. This must stop.

Time is of the essence. Every day that passes, the Bureau winds down field operations in
order to end data collection by Monday, October 5, 2020 and start data processing. Once field
operations are terminated, they are difficult to resume; and once data processing begins, no more

data can be added for processing. See ECF No. 81-1 (Fontenot Decl. at 9 67-68) (“[PJost data

12
Case No. 20-CV-05799-LHK
ORDER RE: CLARIFICATION OF STAY AND PRELIMINARY INJUNCTION




United States District Court

Northern District of California

n

N O W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

31la
Case 5:20-cv-05799-LHK Document 288 Filed 10/01/20 Page 13 of 15

collection activities are like building a house . . . . There is an order of steps that must be
maintained. . . . [T]here is no opportunity to begin the post data collection processing until data
collection operations close everywhere.”).

As Associate Director Fontenot stated on September 5, 2020 in opposition to the motion
for stay and preliminary injunction, the sooner the Court enjoins Defendants, the fewer field staff

Defendants would terminate and not be able to rehire:

Lack of field staff would be a barrier to reverting to the COVID Schedule were the
Court to rule later in September. The Census Bureau begins terminating staff as
operations wind down, even prior to closeout. Based on progress to date, as is
standard in prior censuses, we have already begun terminating some of our
temporary field staff in areas that have completed their work. It is difficult to bring
back field staff once we have terminated their employment. Were the Court to
enjoin us tomorrow we would be able to keep more staff on board than were the
Court to enjoin us on September 29, at which point we will have terminated many
more employees.

Id. (Fontenot Decl. at 9 98).
The Court thus exercises its authority to enforce compliance with its orders. See, e.g., Int’l
Ladies’ Garment Workers’ Union v. Donovan, 733 F.2d 920, 922 (D.C. Cir. 1984) (per curiam)

99 .

(holding that “the District Court certainly was empowered to protect” “the interest of the judicial
branch in seeing that an unambiguous mandate is not blatantly disregarded by parties to a court
proceeding”).?

Pursuant to that authority, the Court clarifies* that until Defendants cure all the legal

3 Defendants argue that the Court lacks jurisdiction to “radically modify the preliminary
injunction” now that the Injunction Order is on appeal. ECF No. 284 at 3. Defendants’ argument
misses the point. Far from “radically modifying” the Injunction Order, the Court simply enforces
the Injunction Order to halt Defendants’ repeated violations. In any event, even the case that
Defendants cite holds that a district court may modify an injunction “to maintain the status quo
among the parties.” Id. (quoting Prudential Real Estate Affiliates, Inc. v. PPR Realty, Inc., 204
F.3d 867, 880 (9th Cir. 2000)). Defendants are upending the status quo here.

* The Court notes that broad swaths of the public and the judiciary understood the Injunction
Order. For instance, during oral argument in Common Cause v. Trump, United States Circuit Judge
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defects identified in the Injunction Order, Defendants are enjoined from “implementing the
September 30, 2020 deadline for the completion of data collection and December 31, 2020
deadline for reporting the tabulation of the total population to the President.” Injunction Order at
78. In the meantime, the Court’s stay pursuant to 5 U.S.C. § 705 “postpone[s] the effective date
of” those two Replan deadlines and so reinstates the rule previously in force: the COVID-19 Plan
deadlines of October 31, 2020 for the completion of data collection and April 30, 2021 for
reporting the tabulation of total population to the President.

Moreover, to preserve the status quo, the Court orders some of the relief requested in
Plaintiffs’ motion to compel and second TRO motion. On October 2, 2020, Defendants shall issue
a text message to all the Census Bureau’s employees notifying them of the Court’s Injunction
Order, stating that the October 5, 2020 “target date” is not operative, and stating that data
collection operations will continue through October 31, 2020. On October 2, 2020, after the text
message is sent, Defendants shall file a copy of the text message with the Court. In addition, by
October 5, 2020 at 2 p.m. Pacific Time, Census Bureau Director Steven Dillingham shall file a
declaration under penalty of perjury that unequivocally confirms Defendants’ ongoing compliance
with the Injunction Order and details the steps Defendants have taken to prevent future violations
of the Injunction Order.

The Court will subject Defendants to sanctions or contempt proceedings if Defendants
violate the Injunction Order again.

The Court sets a case management conference on Tuesday, October 6, 2020 at 2 p.m.

Gregory G. Katsas of the Court of Appeals for the D.C. Circuit stated that census operations
“would have stopped September 30, and [Judge Koh] extended it until the end of October.” Judge
Katsas further stated, “[a]gain, maybe I misread the Koh order, but I thought that in terms of
deadlines, it extended the transmittal date from December 31st to April 1st, and that’s four months
[sic; in fact a four-month extension but to April 30, 2021].” Rough Tr. of Oral Argument at 9, 15;
see also, e.g., Associated Press, Federal Judge Says 2020 Census Must Continue for Another
Month, Wall Street Journal (Sept. 25, 2020), https://www.wsj.com/articles/federal-judge-says-
2020-census-must-continue-for-another-month-11601034711.
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Pacific Time and vacates the Friday, October 2, 2020 hearing on the motion to compel.

III.

CONCLUSION
For the foregoing reasons, the Court:
CLARIFIES the scope of the Court’s Injunction Order;

ORDERS Defendants to issue on October 2, 2020 a new text message to all Census Bureau
employees notifying them of the Court’s Injunction Order, stating that the October 5, 2020
“target date” is not operative, and stating that data collection operations will continue
through October 31, 2020. On October 2, 2020, after the text message is sent, Defendants
shall file a copy of the text message with the Court;

ORDERS Census Bureau Director Steven Dillingham to file, by Monday, October 5, 2020
at 2 p.m. Pacific Time, a declaration under penalty of perjury that unequivocally confirms
Defendants’ ongoing compliance with the Injunction Order and details the steps
Defendants have taken to prevent future violations of the Injunction Order; and

DENIES AS MOOT Plaintiffs’ motion to compel and second TRO motion.

IT IS SO ORDERED.

Dated: October 1, 2020

- 2N

Lucy @ KOH
United States District Judge
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From: Tirmnothy P Olson (CENSUS/ADFO FED)

To: Deborah Stempowski (CENSUS/ADDC FED)

Cc: Albert E Fontenot (CENSUS/ARDC FERY; Christopher M Denno (CENSUS/ADDRC FED); James T Christy
{CENSUS/LA FED); Ron S Jarmin (CENSUS/DEPDIR FED)

Subject: Re: 2020 update for Soft Launch at DOC

Date: Thursday, July 23, 2020 11:48:26 AM

We need to sound the alarm to realities on the ground - people are afraid to work for us and it
is reflected in the numbers of enumerators working in the 1a ACOs. And this means it is
ludicrous to think we can complete 100% of the nation's data collection earlier than 10/31 and
any thinking person who would believe we can deliver apportionment by 12/31 has either a
mental deficiency or a political motivation.

Another tack is to provide crystal clear numbers by the 1a ACOs that shows the awful deploy
rate - field selected the right number (big number) to training, training show rate was on par
with prior censuses (albeit a few points lower...but overall in line with past censuses). And
then we had a huge quit rate from training to deployed in field (and this does not mirror past
censuses at all - it is MUCH higher, almost a debilitating higher quit rate). And this translates
into much slower production in the field because we have less than half the number of
enumerators(38%) we need to get the job done.

Actions we are taking?

1. increasing number of selections to training significantly (in other words, front loading
the front loaded numbers). Jamey can give us a percent increase as a talking point).

2. field is having CFSs personally contact their enumerators during the online training
period to motivate them to fully complete training and deploy to field, giving them
encouragement and talk through any challenges they are having). This will save a few
that will deploy - but is not a magic bullet.

3. Conducting replacement training at much higher frequency than planned. Specific
means we are conducting replacement trainings during evenings, Saturdays, Sundays,
and regular day time hours.

4. Recruiting additional applicants in areas with a smaller pool to ensure we have a fresh
set of interested applicants(applicants who are very aware of the COVID-19
environment) that can be hired quickly as needed.

5. Extending fingerprint sites so that replacement hires can get fingerprints taken ASAP,
cleared quickly, and inserted into training session.

Tim Olson, Associate Director for Field Operations
U.S. Census Bureau - Washington DC
301-763-2072 Office

LRI cel

DOC_0007737
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timothy.p.olson@census.gov

census.gov  Connect with us on Social Media

From: Deborah Stempowski (CENSUS/ADDC FED) <Deborah.M.Stempowski@census.gov>

Sent: Thursday, July 23,2020 11:24 AM

To: Timothy P Olson (CENSUS/ADFO FED) <Timothy.P.Olson@census.gov>

Cc: Albert E Fontenot (CENSUS/ADDC FED) <Albert.E.Fontenot@census.gov>; Christopher M Denno
(CENSUS/ADDC FED) <christopher.m.denno@census.gov>; James T Christy (CENSUS/LA FED)
<James.T.Christy@census.gov>; Ron S Jarmin (CENSUS/DEPDIR FED) <Ron.S.Jarmin@census.gov>
Subject: Re: 2020 update for Soft Launch at DOC

Food for thought. We had discussed that goals for completion during the soft launch were
internal only bc part of the soft launch is working out the ‘kinks’. I don’t think we want to get
into plan versus actual for every cycle, we were ready to roll with that for August 11 but this
will open that door. Again just for consideration.

Deb Stempowski

Assistant Director for Decennial Programs, Operations and Schedule Management
phone 301-763-1417

email deborah.m.stempowski@census.gov

Sent from my iPhone

On 23 Jul 2020, at 11:19 AM, Timothy P Olson (CENSUS/ADFO FED)
<Timothy.P.Olson@census.gov> wrote:

Agree that elevating the reality is critical, especially in light of the push to
complete NRFU asap for all the reasons we know about.

Tim Olson, Associate Director for Field Operations
U.S. Census Bureau - Washington DC
301-763-2072 Office

[ |

timothy.p.olson@census.gov

census.gov  Connect with us on Social Media

From: Albert E Fontenot (CENSUS/ADDC FED) <Albert.E.Fontenot@census.gov>
Sent: Thursday, July 23, 2020 10:31 AM
To: Christopher M Denno (CENSUS/ADDC FED) <christopher.m.denno@census.gov>;

DOC_0007738



36a
Case 5:20-cv-05799-LHK Document 198-12 Filed 09/22/20 Page 269 of 280

Deborah Stempowski (CENSUS/ADDC FED) <Deborah.M.Stempowski@census.gov>;
James T Christy (CENSUS/LA FED) <James.T.Christy@census.gov>; Timothy P Olson
(CENSUS/ADFO FED) <Timothy.P.Olson@census.gov>

Cc: Ron S Jarmin {CENSUS/DEPDIR FED) <Ron.S.Jarmin@census.gov>

Subject: 2020 update for Soft Launch at DOC

On Monday at DOC 1 plan to talk about the difference between goal and actual
case enumeration (Currently a shortfall (11% goal vs 7% actual)and attribute it to
the higher drop out rate and (ideally with reasons) and what we are going to do to
address the technology drop outs.)

I think it is critical to lay the groundwork for the reality of the COVID Impacts
and challenges.

Does anyone have any problems with my approach?
Al

Albert E. Fontenot Jr.

Associate Director, Decennial Census Programs
United States Department of Commerce
Bureau of the Census

Office 8H-122

Office 301-763-4668

Cell; PIl '

Sent from my iPhone

DOC_0007739



37a

008000 DOA

"018 ‘Pa3onJisuod sj JOOo|4 3y 240jaq 2|3 100}} Ae| J0uued NOA ‘sjlem sy} uijdsus

alojaq jjlem Aup Ajdde jouueds noA — asnoy e Suipjing ayif 1 8uissasoud 3sod ‘@suas siyl U] "sasuodsau (jj-uou jje suissasoud

03 Joud sasuodsal ajeatidnpun 03 a|qissod jou st 3 ‘Apepiuls "N4YN Sulinp paloaal0d 1o pappe aJe jey] (Sp9) sisxenpd

dnoug pue spun duisnoy 8uissacold o3 Joud uoeu syl 104 {ginoge upjjel Asyy sue yoay syl jeym — peay Jisy] suiyoieuos
WIaY] aAB3| [|IM JapeaJ apISINe Ue 104 U0 siYy} — uonsanb) ydomawiely olydesdoad uonos)joo jeuly ays ysijgelss oy “8a ‘sjqissod
j0u s1]| "AjaAIIN23sU0o pauwtosad aqg 3snw uonjesado ayj Jo sdails syl pue uofjesado xajdw oo pue aalssew e s| Suissasoud 3504
“ys1d 38248 SuionpoJjul pue s3nsaJ syj jo Aujenb oy Buipeadap Aj3oaip 1noyim Ajgerosadde sinpayss syy usuoys

03 9[qissod j0u si 31 Ing ‘@jnpayds Suissasodd 1s0d oyl USLIOYS HSL 18348 JO UOIIINPOLIUL 3Y] YUM ‘PINOD Neaung snsua) sy

“ysi anpoaiul pue Ajjjenb ejep ysiuiwip jpm suoiiesado 8ujssasouid 1sod Suiusiioys

‘14e1s plsly Jo suoijesado syiis 03 ¥si 3jgeidsooeun Supnpouiul do Ayjenb elep Sulysiuiwip

INOYHM paysni 2 Jouued pue ‘ajgissed snsuad ajeanoade jsoul 8yl aonpoad o} papuaju; ale suonesado paydepe asays jo ||y
"SS3[aLIoY ay3 pue syuapnis a8s|j0d

‘uonejndod sial4enb dnoud syj Sununos Joy suopesado s31 Buiidepe osje S| neadng snsua) ayj ‘28ua|jeys Ajuo ayi jou si N4YN
‘uofjetado ayj Usioys 03 10U QUBWUCIIAUS JIAOD 3Y3 03 suonesado nN4YN idepe 03

paudisap ate suonejdepe asay| “juswAojdap pjay 01 uluied) Jojeiawnus woudy el ynododp Jay3iy yonuwi e 1o ajesuadiuod o}
suolysod pjaly 104 suoioafas Suiseasoul Ajjuedyiudis pue ‘{iana] suo 15e} s1Yj Si) SpI0daJ SANBIISIUIWPE JO asn pasessdul‘uonelado
auoyda|a)l punogino ue Joj swalsAs jo Juawdojaasp Suipnjoul ‘JUsWUOJIAUS JIAOD 243 404 N4YN Sunndepe si neaung snsua) syl
‘ela)40 Sunes s,uonelsiuiWpyY ay3 Sulsn UOI303]|02 BlBpP 1oNPUOD 0] siseq Ajiep 3sowje ue uo N4YN idepe

0] P9sU ||IM neaung snsus) ayl pue ‘esian 201A pue st YSiy awoasq [jIMm QIAQD 404 S MO| Mou aJe jey) seady “9|qissod N4UN
919|dWwod 1S0W 3Y3 JONPUOI 03 JSPJO U J3(0I00 4O PUS 3y} |1IIuUn Ajnf wouy AIjunod ay3 JaAo |je suolesado patadse)s 1onpuod 0}
pasu Ajayji| ||IM neaung SNSU3) ay) ‘SW3SAS N0 M U] AUB 1IN0 YJOM 0} MOpUIM 140YS B neaing snsua) ay) paplaoid sey pue
eapl pood e S| SOV 103]9S Ui Ajiea N4YN Sulliels ajiyan "uoios|jod elep plalj 03 a8us|jeyo pajuspadaldun ue syussatd 6T-QIAOD

"JS1 @anpoiul pue Aljenb eilep ysiuiwip [jim suoesado uonda)od eiep pials Suluslioys

"AlIAIO®R [RUORU PajepUEBLW-AJjBUOIIN]IISUO)) B 10) 3jdeldadoeun ale jeys smej} Ajljenb ejep jejey sey jeyy

SNsSU3 e U} 3jnsau |jim ejep BuidLisipal pue Juswuoipiodde Joy saujjpesp Alojniels jeuidiio sy] 393w 03 poliad awil syj SuUiuspioys Suiil }NdIYIp
S1Y3 Ul s3|nsad snsuad ajqesn ‘Ajljenb y8iy sonpoud 03 asueyo 359q ay3 aAey 0] $S948U0) W04} palsanbau Ajjeuisiio uonensiuiwpy ayl eyl sAep
02T |InJ 343 spsau neaJng snsua) ay] Aujenb sjgeidasoeun jo sijey) snsuad e ul 3 nsad ||im suoiesado snsuad uljielun) :38essapy [9Aa7 YSiH

yooads 101eA3(3
bA 020Z-€7-£ Hoig

8GE Jo ze€ abed (0g/8T/60 P3Jld  8-GGT UBWNd0d  MH1-66.G0-A2-02:G 9SeD



38a

1L08000 DOA

[ IYINYO439HIN 4\ F9vd ]

2je

ey

1259 oilsjdwo Alinnoy

i

auidwil] Suissa204d 150d 0 Alewwng

‘ejep Ajjenb mo| se
Ja8uep e jo yonuwi se s synsaJ pajendiuew-Ajjeanijod sonpouid 03 usas Buiag asuas SIY} U] "ddUIBI9JUI [ed13ljod WOoU) 3344 ‘elep
jeredw ‘Ayijenb y3iy aonpoud 03 Ajljige s,neaung snsua) ay3 Ul 92Uapluo aaey suepijod pue ajdoad asnesaq eiep snsuao
S3SN UOIJBU JNOC — SOUIPIJUOD JNOGR US3q SABM|E SABY S}|NS3J SNSUD) 'S}NSJ SNSUBD U] SI950| pUB SISUUIM sAem|e aje iy
‘wayy
asn 03 sSaUBul|jIMUN pue sisquinu 8y} 1noge wsiondays 3esud ui }nsaJd Aew awed) swii paysiulwip-Ajisen e ul synsai 8upnpoid °q
3w sIYl paau am pies Ajpajeadad aaey s|eioi4o snsus) pue sAep g1 paisanbad Apeadje uoneaisiuiwupy sy e

‘A1jjenb jo ssajpJeSa. sjqesnun aq pinom sinsal
SNSUBD 1BY31 YINS SHNSJ SNSUDD dY3 Ul dUdPHUOd J1jgnd Jo ssoj ul 3nsas Aew Suissadoid-1sod 1o suonzesado piayy 49yiud Sujjieun)

‘(sjuapnis 28300 03 palejsu sasuodsal Suissasoud
Joj swiiy eaixa “8's) suoneldepe QIAQD 94l Aq Aiessacau apew smalnal pue sdals Suissesoud jeuopiippe 10) Junodde o] 1
‘(esugino
QIAOD e 40 ‘suediuny e “8'3) T 419q0120 Aq aisymAians suoijesado UoI309(|00 elep 513|dWi0d 0] S|ge J0U S48 9M 35eD Uj I
:uole8iW s 10 sAep O€ 9say3 spaau neaung snsua) syl -AdusBunuod
a|npayos Jo sAep Jepus|ed-g¢ |RUCHIPPE UB S8pNjoul ssa18u0) 03 uoiesisiuiwpy ayl Aq paissnbad sjnpayos pasinal ayl '}
"asimun Ajswauixe aq pjnom mataad ejep 3uluaioys Ajgerdsidde pue mainsd ejep
Sulnp pa1294400 3¢ 01 paau ey SWa}l JAA0DSIP A]SUIIN0I B "W JO 1593 3Y3 puels jeyj sjonpoud ‘pajjedsd ag 03 pasu jou op
1243 sjonpoud ezep Bupnpoud o3 jel3uasss ale smainad Ajljenb jeyy pauses| sey neaing snsua) ayi aousluadxa Jo sepedap ysnodyy
‘pausiioys aq ued smaiaad Ajljenb jeyl juiyl 01 Sundway aq Aew 11 3jIYAn smainad Alljenb uoj apiaoud sdals ssayi jo swios 3
‘das Jayjoue yum dejano Jo pajeulwi|s ag ued dajs ou — mojaq ajges ayji ul paisi| a4e sdajs
a2yl "1onpoud ejep paysiuiwip e ul 3 nsat pjnom dais Aue uijeujwie pue Alessaoau s Suissaooud 3sod uj dais Adsas pue yoeg p
'$93€]S pue ‘sa1unod ‘sypeln ‘sdnoud
yoo|q Yyons Aydes30a8 jo s|ans] 1aysiy 01 aAIIpPE 3¢ Usy] PUe |9A3] X00|q 3Y3 18 S}NS3J SNSUID S3e|Nge) 0} PaaU dM asnedaq
A9y st Buissaooud o1ydel3099 "pauluIRlap SI 9SISAIUN 341U SY3 [IIUn ui8aq jouued Yorym ‘Buissasoud oiydesdosd si dais 3si1y Asoa
3y} asnedaq os s siy| "ejep Sui3oa]jod |[13s 4. Seale J3Y30o 3)iym AJjunod ay3 jo a3els Jo uoidad auo uj Suissacoud 3sod uidaq 03
“8'2 ‘uondo ou S| 19y "aleymAlans palesjdwos ale suonelado uoila}jod ejep jiun uidaq suonerado 8uissaooud 3sod ued JoN 2

8GE Jo g€ abed (0¢/8T/60 P3Jld  8-GGT UBWNJ0d  MH1-66.G0-AJ-02:G 9SeD




39a

[ IYINYO439HIN 4\ F9vd ]

7L08000 DOA

'sased Jo a8ejuaoiad

[[ewsS B u} s1n220 Ajgepaaul 3ey3 uopenyis e ‘Suissiu

3q 03 MOW} aMm 1By} elep 4o} sanjen apiaoad o] Aiessaoau

st uoppendw] "uoneindwi Joj S3|qelieA 91eaJ0 pue

auyap pue ‘Sapod ul-a31um adel pue ulduio ojuedsiH puadde
SM "uolieu 3y} uj yun 3uisnoy Asane Joj sniels Aouednooo
3Y3 SOUILISISP UBY]) pUE BlEP PJ0J3J SAREISIUlpE
$1598Ul healng Snsua) ay3 31 91eald 0] "ejep
juswuolliodde ay3 sonpoud 03 pasnh 9y} 8yl St 4N 9YL

170¢-8-€

(4N2) 3114 PaUPAUN SNSUS) BONPOId

‘uiniad Adewiad, ay3 30a)8s am ‘uini}al suo uey)

alow Yiim spjoyasnoy jo4 "pajedijdnp jou aJe spjoyasnoy
pue sjenplAipul 3ey3 84nsus 03 sasuodsad yojew

03 pue ‘synsal (YOYS) aoueanssy Ajjenp ssuodsay 495
Ajlian 01 neaing snsua) a3 saJdinbad z44q ayi Supnpoud

T¢0C-T11-¢

(244Qa) 7 3|14 ssuodsay jeluuassg aonpoud

‘ployasnoy

a1j109ds e ym paleloosse Aj109.100 ale sjenplaipul

1Y} 05 ‘spjoyasnoy o419ads 10} SUII0J UOIIENUIIUOD YUl

am Ajjeuoiippy ‘suocijeiado p|al jay3o pue N4YN Se |[em
se ‘asuodsal-}|as WoJ} uoleuLIojul asuodsad 109[|0d am
asneonaq Alessasau s Yoiym ‘sspoul ssoaoe ejep asuodsal
azjplepueis pue ssadoid uoieaijdnpun ayj uisaq app
"paullWIalspuUn 10 JUajsIXa-uou ‘queden ‘psidnaoo se uoijeu
ay3 ul ssauppe Asane pue yoea Ajissepd am ety Suluesw
‘suone|ndod Jayienb dnousd pue 3uisnoy ay3 yioq 10j sniels
3[1ou0d31 0] neaung snsua) ay3 saJinbas T44q aya Suneau)

T¢0¢-1¢-1

(T44Q) T 3|14 ssuodsay jeluua03( 2onpo.Ud

‘3uisssoouid Bujulewsi |je Joj suogdeq e Wio)

jim Aydeasoas siy] -Aydea8oas 1091100 ay) Ul pajos|jal
Ajradoud si 11 12Y) 05 [9A3] Y20 9Y) 0] $S34pPe YIed $9p0od
1 18y Buluesw ‘sassalppe ||e S9p02093 neaung snsua) sy}

020¢-0¢-CT

$1oNpo.Ud BlE(] SSRIPPY UOID3}|0) [BUl{ 2onpold

"SPO pue syun 8uisnoy 3091403 Jo ‘233[3p ‘pPpE 01 {VIN
ay3 sajepdn neaung snsua) aY3 ‘SPU UOIIOR}|0D BIEP OUQ

0¢0¢-¢T-T1

43911/4VIA 0jul suoiessdo
UOD3][0J Blep PlaY Sy} WoJ seiepdn ssaippe sjeiodiooul

“(4VIN) 3114 SSeJppY 431seIA 2y3 a1epdn
03 8uissaooud 3sod Sunnp sasn 1 18yl syun suisnoy pue
0D Y104 1n0ge UOIIBLIIOLU] S393]|00 healng SNsSua) ay

020Z-1¢€-0T

suoljelado uol303||0d elep pialy 98|dwo)

8GE J0 ¥e€ abed 0¢/8T/60 P3Ild  8-GGT UBWNd0d  MH1-66.G0-AJ-02:G 9SeD




40a

[ IYINYO439HIN 4\ F9vd ]

£L08000 DOA

"120Z-8T-9 8uluuidaq Apjaam

Siseq MOJ} B UO paseajal aq |jim yoiym ‘sajiy ay3 Supnpoud
0} JoLid AJessadau S| MalAal BAISURIXT EBlepelall pue
sa|qel jen3oe a3 Supnpoud se |jam se ‘elep auj jo Sunsod
moljje 01 waisAs uononpoud Jno yum upjiom pue ‘sapodsu
ajqelien Suippe ‘Aydesdos8 uonjenges |euyy ayl pue

40N 941 8unsasul saAjoaul sionpoud ejep 1d syl Suiess)

T1¢0¢C-6¢-L

snpold eyeq TLT-¥6 “1'd J0 AJeAlaQ ysiuld

"$}|NSaJ 2DUBPIOAE @INSO[ISIp ay3 Jo Buipnjoul
‘smainal Ajjjenb Jonpuod §jeis nealng snsua) alsym
Buissaooud ejep oy Alessaoau dals malAad [BI131ID € S| SIY ]

T12¢0¢-9-9

8uissanoud ejep AJLIaA pue malnsy

"€T1 Ul paujejuod aajuelens Ajjje1I3uapiiuod ay3 aAsiyde
03 Alessa0au sassa20.d 20ueploAR 3INsO|IsIp Xa|dwod jo
uonesijdde sauinbau 4gIA 2Y3 Suzeal) "wa3sAs uone|ngel
ay3 03 8|l ay3 ujuiajsuedy pue ajij |9A2| uosiad oo1y
opand pue ‘s’ ayj 1o} 3|1} |9A3| uostad e BujAjlan pue
8unesauo saajoaul 3] 's1onpoud ejep Juanbasqns |je a1ea4d
0} pasn s| 3 pue 3| [euoljeu Jofews 3se] ayy s 4AIN YL

1¢0¢-71-9

(4QIA1) 3114 [1B39Q BIBPOIIN 9INPOId

"uoijewlojul 13jdwod

apinoid 01 Asessaoau sassadold 1pa pue uoRNHISNS
wJoad pue ‘sajij SpJ0d3aJ BAIRIISIUIWIPE [BUOIpPE 98iaW
0} paau am sueaw siyj sajgenien oiydesSowap apnjpuy
[lim 1Y) s1onpoud ‘spnpoud ejep yuanbasgns uo yiom

0} Uidaq am ‘sjunod jJuswuoijiodde ayy jo AisAlRp 1YY

1¢0C-8¢-v

(43D) @14 paalp3 snsua)

‘Aielau09g 9yl 0}

Asaniap 01 Joud mainad ajeulplood pue ‘sdew pue sajqe)
juswuoiiodde sy3 a3eald A “suoijejnofes juspuadspul
a|dinw Bupnpuos ‘syunod juswuorliodde ayj Buiiejnojed
910J2( $2NSS| SA|0SAI PUB D Y3 Ul SJUNO0D AJLIDA

9M 'S9NSS] 9njosal pue Ajusa pue ‘91 (0DV4) SesssanD
1Uno) paleliyy Ajjeispad oyl 1598Ul pue SAIRI3 9

T¢0¢-0¢-v

sjuno) juswuoioddy sonpoud

*109.400 aJe siaquinu indul ay3 1yl 3unsus o}
elep AJIISA pue malAal spadxs Japiew slgns uoneindod

T20C-1-v

e1ep AJLI9A pue malnay

8GE J0 Geg abed 0¢/8T/60 P3Jld  8-GGT UBWNJ0d  MH1-66.G0-A2-02:G 8SeD




€LTOT00 DOA

< HeAH AUYLS
SN H0A
soinys

uoIINgUISIQ 21|qnd 404 JON - AJUQ BS [BUIIU| - [RUOISDBP-BId

0Z0z ‘€ 1snsny




£ BHAM IMVIR UOIINGLIISIC 2N 10§ 10N - AJUQ 8511 [BUIBIU| - [RUOISIDER-81d  ADD'SNSNID0Z0T
S IN0A
soioyg

‘PAAj0Sal 87 }shw a)els AIaAd

ul sjiun Buisnoy Jo %66 1Se9| 1e ‘Aoeinooe Jo |aA9] a|gejdaooe
Ue aAaIyde 0] JapJo U] "elep snsuad ay} Jo Aoeinooe

ay] 0} sl Jueouubis seonpodiul shep o¢ Aq ainpayos

oy}l bunelta|adoy "0z0zZ ‘0€ Jequaidag ueyj Jaie| ou apnjouod

MOU ]shw suoljeltado pjal} ‘Juswuolodde 1o} 0zZ0ozZ ‘L€
Jaquiaoa(] Jo alep Alojniels ayl 1@aw 0] Japlo U] L€ 18qolo0
UO pua 0} pajnpayos Ajsnoinaid sem snsusd 0Z0Z dUl 1o}
suoljelado pjal} Jo uoisnjouod ayj ‘syoedwi gL-gIAOD 01 an(

z




43a

£ BHAM IMVIR UOIINGLIISIC 2N 10§ 10N - AJUQ 8511 [BUIBIU| - [RUOISIDER-81d  ADD'SNSNID0Z0T
S IN0A
soioyg

¢z Ainr uo suonessdo uebaqg sa2ilO gl 81940 XIS




4449

< FUAM LUVLS
S IN0A
soioyg

8L20100 DOA

UOIINGLIISIC 2N 10§ 10N - AJUQ 8511 [BUIBIU| - [RUOISIDER-81d  ADD'SNSNID0Z0T

aA0ge auljapin 1 Butesw auinbal pin

1S09 |B10}

poJd Jo syeem ¢ Bunajduc

w

1 000°0S | 10ed

10} 006$ asodold : . L3 9jdinw panssi ag pjnoz

g9m ajdijnw Bupjiom Joj sn Ae

jojesawnug juawsajduwy




45a

< FUAM LUVLS
S IN0A
soioyg

6L20100 D0d

UOIINGLIISIC 2N 10§ 10N - AJUQ 8511 [BUIBIU| - [RUOISIDER-81d  ADD'SNSNID0Z0T

©SC

u pajoa

buniniosy papue

1oede)

101]O03|28lc

apuedx3 / BuuiH Juoudr

Pasealou] N4y

Bunu




46a

0820100 DOd

< ek LUYAS UONNGLISIC 2jqNd 104 10N - AJuQ 350 [BLIBIU| - jRUOISIDEP-B.d  AOD'SNSNIIOZOT
S N0A
soinys

SOV Jayjo uiino djgy 03 dn b
a.e Jey} SOV Ul siojesauwnua Aq pasn ac
BIUOD wnu suoyd

u oIk d punogino

uswino M




47a

< HHAH AUYLS
S INOA
adnys

UOIINGLIISI 2ijgnd 104 10N - >mEO S50 [BLUBLU| - [BUOISIDBP-31d  AOD SNSNII0Z0T




48a

£ BHuM AUYIS UOINGLASIC 2HGNg 10§ 10N - AjUQ) 95 [BLUBIUL - [BUOISIDBp-8ld  AODSNISNII0Z0T
S N0A
soinys

(a1819p IC JBA 3l Al
JONjBUILLIBIS apeu
JUBOEBA SB & )

B pajapow




49a

£ BHuM AUYIS UOINGLASIC 2HGNg 10§ 10N - AjUQ) 95 [BLUBIUL - [BUOISIDBp-8ld  AODSNISNII0Z0T
S N0A
soinys

1202 ‘L€ yoJe\ Jo aulpesp Aiojniels jusiind ay) Ag Bjep 18y} JaAljsp O} Juswalinbal

Jejiwis e si aJay) i elep BunoLisipal ay) jo Aoeinooe ayj aonpad Jayuny pjnod pue Buissaooud

Blep ul AQuaIoIye 8y} 8oNpal ‘wnwiuiw e 1e ‘|Im )1 a1edidnue am Ing ‘passasse aq Jou pjnoo

salIAlloe Buisseoold BunoLisipal pue juswuoliyodde Buneiedss Jo 1098 WeasisuMop ay) ‘Ajjeuciippy
"SNSU9D) 0Z0Z @Y1 JO AoBINDo. 8y} 8onpal [IM 1Byl SSRIAOE paleuIwIfe JO S8ssao0id pajeinaiqge
Juasalidal saljAloe 8say}] JO ||V “euljpesp Alojnjels Jualind 8y} 1@aw o} awi} ul ebeyoed Juswuoipodde
3y} JoAljap 0} 8|qissod )1 8yewW ‘uaWNo0p SIY] Ul dAoge sabueyo [euonesado ayj Yim pauiquuiod

usym ‘1eyj yons Buisseooud Joy palinbal swiy sy} aonpal ‘Jayjabol uaye) ‘mojag sebueyo ay) Jo ||V

1oje| dn uaye) aq |m sjonpoud

ejep Aiojniels-uou Jayjo pue sjonpoud elep bunoLsipal jeyy buipuelsiapun ue yjm ‘sjunod
Juswuolodde aonpoud 0} palinbal asoy} 0} pajwi| ale ue(d siy} ul SaljiAljoe Ylom Buissaoold-1sod 2

"a)ep 1ey} Agq swalsAs Buissaoold Jno Ol papeO| pue PajIouodal aJie elep pue ‘Jno a8so|d SalllAljoe
U0I199]|02 14 pue asuodsay J|ag ||e sueaw Yydiym ‘0z0z/1/01 Aq uels 1snw buissaooud 1sod |
‘suondwnsse [eo1110 OM] UO paseq sl}| '0Z/1€/ZL Ag slunod
uswuoiuodde BuusAlap Jo pooyleyl| 8y} asealdul 0} sabueyd ubisap Jo sauas e saonpoujul ueld
sIy] ‘Buisseooud eiep snsuad) 0zZ0z 1ol a|npayas passaldwod A|ybiy ‘pasinai e suasaud ueid siy|



50a

£ BHEM LUYLR UOINGLASIC 2HGNg 10§ 10N - AjUQ) 95 [BLUBIUL - [BUOISIDBp-8ld  AODSNISNII0Z0T o1
S N0A
soinys

JOBNXS JYIN BU) JO M3IAS ((
OISIAIQ S3IPNIS [BONSHES [BIUUSOS( S} ©

Lo

Due Buissiu




5la

< ek LUYAS
S N0A
soinys

ucingUIsiQ dljgnd 404 10N - AjUQ IS [RUIBU| - [RUCISIDBP-Bld  AOD SNSNII0ZOT

113 Jo uoneibajul Jadoid sy

0} Bunss}

Buissaooud s)1 sbueys 03 pasu

2] Juswu

URJLISIPaY/| L1 -6 MET dlland

Jone|ndo

0} J9puo ui (430) 9l peyp3

U3 |

91 8q 0} 8AeY [|IM 4ND 8YL

o

void aq 0} 8|ge ag 10U ||Im

HN) 8Jat

d4ND 8y} ul 1eje| Ajuesyiubis aejs-

S]unoo
M siyj -

Juipodal ey} sywis

1UNo9D palelY Alleiepa sy s

Tt

'$s9904d UoIN:

uone|ndod 393 pue 13 buipy

yoeoidde Buisseaoid (OQV-

HPPY "8l 4o

8( 01 pajnpayds st MaiA=

uone

13 elsul as

SAI|Sp JusL

3yl — 4ND) alid paypaur

U007 Alolisu JO Uolle

nsua9 sy}

P8JoAllSp 89 0} spaau 8y SIyL

oy} J

0} weals buissadoud sjeliedss e )

ES




52a

< FUAH LUVLS
S IN0A
sooyg

UoINGUISIQ d1jgnd 40 10N - AjUQ 35 [RUIBIL| - [RUCISIDBP-3ld  AOD'SNSNIDOZOT

T

fo1°)

|91612 89 10




£ BHuM AUYIS UOINGLASIC 2HGNg 10§ 10N - AjUQ) 95 [BLUBIUL - [BUOISIDBp-8ld  AODSNISNII0Z0T
S N0A
soinys

0202/92/8 Ag 3lom uononpold ayp|dwo) .
0202/1€// Buuels 3OO ||n} Jo) p[8l) 0} 09
JDO 9)eld|ad2y

0c02/G1l/6 —0c0<Z/1c/8 INOIEN  »

0202/01/8 UO PEOPHIOM INTD
‘'sabeyoed Jo 1n0 unJ am |ipun sjoed} buipuodsal }samo| ay)

0] PUaS pue Mou peopiom N :Buljrew Y3, asuodsal-j|oS




54a

< FUAH LUVLS
S IN0A
sooyg

UOIINGLISIC DN 10§ 10N - AJUQ 8511 [BUIBIU| - [RUOISIDBR-81d  ADD'SNSNID0Z0T

T




55a

Case 5:20-cv-05799-LHK Document 131-7 Filed 09/15/20 Page 1 of 15

EXHIBIT 22



56a

et rh
PR

T e 4

..J..A \

.,...muu:»mﬂm

= 4 Sinpng anok :o_r;rm.»_o u__na...o:oz-z:oﬂ:_nsu..:._s.c_m_uuu.ua
44

020z ‘€ 1sn3ny

juawuoioddy 10} 0Z0Z ‘L€ 12quiadaq Jo aipd
Alojnipys 22y o} suold Buissadoid pub |puoypiadO




57a

BRI T THIR R TS T

e L T Y R

:.o:.,_nfuu_n 241gnd 10} 10N - A(UO 350 [BLISI| - |BUOISPAP-D1d  AOD'SNSN3IINL0Z

< JUIH AYVLS
a10nj INOA

‘oje)s Alona Ul syun BuisnoH Jo %66 1ses| Je Buiajosal Jo [eob
B YIMm ‘ssaua)e|dwios pue Aoeinsoe Jo [aAs)] ajgeidaocoe ue Bulaaiyoy

‘0202 ‘L€ _mnEoooo Aq sjuno9 juswuoipodde
JaAllap 0} Buissaooud puayoeq suljwealys pue Buissaidwo)

"020Z ‘0¢ Jequieydes Aq uoN}23J|02 EJEP Plal apnjouod 0] suopelado
uoIJ99]j00 Bjep pjel 10} sinoy uononpoid pue yejs Bujziwixe|

'0202 L€ Jaquiada( Jo suljpesp
Aiojnyess sy} Aq junoad Juswuoipodde ue spiroid o} jsanbas |
InoA 0} esuodsal ul ugld siyy padojensp aney sp\ :@8A13IqO X

juoid dn aul] wopogq ,



58a

| <3YIHIWVIS

i

. | anjny inok . uoINqUISIG A[qRd J0) 10N - AjUD 35N LI - [BUDISPAP-314  AOS'SNSNIDOZOZ

' adoys

_ "sajep asay)
* Uo uado 0} mmmhm mwoé ul ysu m_‘ n=>00os:omwo_Emmm._tEm?_amvo~w>m;___>>m00<mwmc._..

6 1snbBny — (Buluiewsu j|e) sOOV 601 »

L — € 1snbny pess M — SOV €S - :
6 uw:m: »p mco:m;mao c_mmn ___>> g’ :, um:m:< c.mmn O} P3INPaYDS 319M SOJY Bujurewss =<

SR [[ERPR e e &= Lhun\énﬁb.lu.ﬁn

€ 1snBny ‘Aepo} paLels — SOOY 1 -
Le AInp ‘Yoom 1se| papels — sOOV Gl -

:¢ 1snbny Aq suopesado uiBaq o} pajnpayos atem SOOIV € 9PAD S

o€ Ainf psuels —sOov 8l -
62 — 9Z AInr papels —sQovY L1 -
i ‘9|ge|ieAR SEeMm JE]S a1aym SOV SWOos u|
_“,m o_tmm suonetado papejs em Lo>m>>o: om >_:_. uo w:o:mhwao c_mmn 0} PajNpayds aiem SOOIV 2 elte) GE;

R s i Eia AR R ks s fel S

s SIS PRt L | PR S8

¢z Ainp uo suonesado uebaq sQQV gl 9j0AD 9

+ s s

~.UO m:o_uml_oao ueBeq (SOOY) S80UJO SnsueD ealy e}, 9joAD 9,

it




59a

UORNGIISIQ 21|GNd 10§ 10N - AJUQ 351 [BUIT] - [BUOYSIP-Did

1s090 Buluiely |e10} WS
:SUOISSas |euolippe

Buiutel 000‘LL JOAO IS “uopuye

0} anp siojelawinul HGE| 1Ses) je 1o}
Buiuiely Juswaoe|dal yonpuod 0} }oadx3y
‘S|aA9| Buiyeys

~ [eniul 3a61e) Ino 0} Jesop sn Buibuug
9,GE JO Sa)el MOYs-0U pajoadxa-uey)
SS3IPPE ||IM S3)el UOIJ03|3S JIanQ

juawaiduwiy 03 s1s09H
a|qearddy / ures Aouaidiy3 |enuslod

5

slojpiawinug 1o} Bujuibi) juswadp|day pas

e~

T




60a

ONON < 3YIH LAVLS

u.s.::_.o»
m:mvmmo adoys

Josinladns
~ psousuadxe yum poddns [euonesado paaoiduw|
e uonnjosal
' t,&w ‘SAI03Ye aJow 0} onp Ajljenb ejep paseaiou)
yoom Jod 1S00 [BJ0} WG LL$ -
:Ajienb o} sS40 000°G1 108dx3
Bujuie juswaoeldal
paonpai jo ynsal e se yoedwi [euonesedo Jomo] -
}S0D [Bjo} WG/$ -
:Aufenb 0} 000'05} 10edx3
PEET
Wwinue oy 61, 810w 00008 10 Heam
ré\s uol|iw G| Aq Aioedeo sesealou| -
o Joem/uWoes
.Q...A :Ayienb 0} 0p0‘0vE 108dX3
Juawajdwj 0}
§1509 8jqealjddy / ures Aouaid1y3 [enusjod

5

yoam
Jad sinoy zg 1Ses) 1e Jlom oym asoy) aziubooal PInopy
uoponpold jo syeem ¢ Bunajdwos 10} 061 $

:syoam aldiyinwi Buom 10} plemy S0 JUSWSJ;

uononpoud Jo sysam ¢ Bunajdwod 1oy 0pGE -
S¥9am Inoy Gz ajdinul Bupom 1o} piemy Jusiuadu)

Jnoy/sssed G/ o 9)9|dwod 1sn
(1e30) 001.$) %e0MysInoy Gg Buipsaoxe

¥eamysinoy G| Buipasoxs
'sinoy yiom pasealoul 8ziufedal o) spie

¢z 1snbny ‘9| 1snbny ‘g 1snbBny J0 S9N\ S19A0) B

suondo piemy §

SINOH >IOM _uwm—uw._.‘n.vc_ 10} _uhﬂ>>< o]}

TR 10 TR AT




6la

| ¢ IWIH LYVLS . uopnqNsia Jgnd 405 10N - AjuQ as() |eusaiu| - |euolsPap-ald AOD'SNSNID070T 9
a1njnj INOCA
adoys

sOOY Jayjo ui ino djay o} dn Buiysiuy
ale jey) SOV Ul siojelawnua Aq pasn
aweld
‘Ayjigedes uo}o9)|0d #omEoo a¥3 wolj siaquinu auoyds|e} asn
B)Ep |eUolIppe SapiAoid pue seale s ISM3IAIB}UI
61-0IAOD YbIY Ui uoeIaWNUS sajqeus ONPUCd 0} Buljes suoyd punogino juswajdwi

: uojusye jeuociippe

"9|ge|leAR JOU alE Jejs Mau aiaym seale Buninbal seale o} sease Jjay) pajs|dwod
ul Alejnoiped — yejs Mau ulel) 0} pasu Alinyssadons aAey jey swea} BUINO -
oW me_EE_E tﬁw voocm_._oaxm puisn e mEmo._. [2AB1L N4YN 40 8sh 8y} ucmnxm ,%

E N A L3S

e e Juawa|dw) 0}
mﬁmoo m_nmu__anq. \ c_mm. >u:w_u_tm _a_Ewuom

: ____spaly mc_Ehotmo:mv:: o} yonay ._ucco_xm O} SPOYisw ;oawzao

.__




62a

|

'S

UONNQUISIC 2|qNd 10 10N - AUD 3s() |eusanul -

agl ‘payosseasal buiaq (1S ul Jaijea ualoIyns .Z-..T noc
IOM
Jojesawnua Jo Ajjenb ul uoionpai jejusajod Bundwes o_;_mc
— S9SB? Y008 Ag peoppom N4HN @onpay uo puadap vcm ‘1Y wopuey mum:_E__m%

AjAnonpoud Jojelawnua asealou ‘sesed
UoIljiw ' 40} € 0} 9 woyj sjdwajje aonpay

AjiAonpoId Jojesawnua asealou|

jueoeA (29YpY) Eoomm
sase0 Y0y Aq peopom 2onpay OSIE dle jey) sjuedseA pajpiodai-
juawajdw) 0}
s1s09 3|qeaijddy ; uies Aouaidiy3 jenuslod

ABajpys jopjuod N



63a

= < 3U3H LAVLS uonngIAsIa ANand 103 10N - A0 3S(] |PUIAN| - [BUOISIFP-3Ud 09'SNS
0202 2300} 3n0A
m.ijOQ adoys

Aiaonposd Jojesswnua Buisealoul ‘saseo 9]9|9p pue JueoeA yjog Buimoys

~ uojjjiw g’} 1o} | 0} 9 woy sjduwaje aonpay 29¥pY BunoIuod ypm sased no 8s0|9

d Jojesawnua Buisealoul ‘feaoidde
Y| uo Juabunuod ‘sased uol|jiw g'¢ Buneioqoiiod ou) Ajuo-g¥| asn 0} ABS
10 | 0} 9 Woy sdwaye sonpay  OUPY INO 3SIASI O} LORE}NSUOD Ul 3
yuawadwyj 0} $}s09 NPTy
s ‘o-_nmo__aa<\ ures Aduaidny3g |enuajod suondQ Sp1093y 3AnensuIwpYy |

b ~ SUOHAQ P1023Y SAUPNSIUILPY [PUCHIPPY US



64a

R ey

ONON.M., . caums uoNNGINSIA ANANd 10} 10N - AUQ 351 [ELIAU| - [EUOISPAP-B14  ADD'SNSNII0Z0Z
¥ | ainjnjinoA
SNSUSD) SbeAA

‘Aoeinooe sanpal |[IM
Jey; saliAoe. pajeulw|e Jo sassadoid pajelnalqqe Juasaidal SaIIAICE 2SaY} JO IV b
‘sjoeduwil ||nj Bujuiwis)ep aie am pue uejd pasiAal siy) Japun pajoedw]
AlaAjeBau aq [im sjonpoud ejep Buijousipal Jo AlaAlls@ “sjunod Juawuoipodde
aonpoud o} painnbal asoy) 0} vma__E__ ale saljiAloe ylom Buissasold-jsod '€
"0202 ‘1 4290100 Aq ue)s ysnwi Buissadoid-jsod g
‘sjonpouid
Blep JOo M3iAa) pue Buissao0id ejep snsua) 0Z0Z Jo} s|npayos passaidwos AYBIH |
'suondwnssy |

L

Buissaooid pusdjopg jo MIIAIBAQ

Bt T pedtnh b it




65a

— VL YLl BB AR e

<A IAVIS ) uopngysia and 403 1oN - Au0 asn {eusajy) - [euo|sP3pP-aid AOD"SNSNII0TOT ot
21njnj 10A

4 ‘aAes A3y} SIOUIBAOY) d)elS 8y}
pue saydeibows( 81eiS I40S4 dY) woy SUON28[qO |BJOA UlEUSD
KENHIA S1YSU 8y "se1e}s(3d0S ) sejewys3 uonejndod 10) 2
aAleisdoo) 8je)S |eJepad 8yl O} )i S)ediunuwod pue obessaw sy} suofelado
dojeasp 0} JouyaBo] YIoM [jim SPE)S [eluusa( pue olydeibowsq (309) uofEIewnus siapenp dnoio sje| Io}
ay] "paljeourd aq |m Blep DO JO MalAsl 1aydesbowep ajeyg  PeRU Y Buneulw|e ‘Z JUSAT M3IASY JUNOD [SOUED

o 1101 AQ 8S19AIUN SSBIPPE SNSUSD OZOT Bul mE.,,m.
<kep.6 o uoneinp Buissaooid Aep GE & S20NPaY ;. 1OAIIPP PUB 0Z/52/6 U Buisseooid a1ydeibosg 0],

: 2 v m R
s s R A BT e el A S

-JoAD ajeinode jsow 8y sl AVIN 10BIX3 4YIA B4} JO MaIABS (QSSQ) UoISIAIQ SBIPMS
2} JoAemoy ‘siole Bunebedold aiojeieu) pue Buissiul JO sk jeoRsnels [eluusds( sepnjoul jey; dais ayy Qm:_E__w‘

VW 8} 0} paijdde 5 10U [ 0Z/Y/6-
13)JE YoM p|aY panunuoo woy sejepdn sseppy

, ‘Aoeinooeul ,
JO ysl saseasouy ‘1oremoi Jueolubis Ajybiy aq |jim papnjoul 0z/v16 £q suonelado pjey Buiuiews.
" ggw = JOU S a1 oy Yey) siedionue Jou op.op. WOl sojepdn (J¥iN) )14 SSIpPY JOISe| SZljeuld |

el e R el W o CES
TR

P e Aoy pajsnipy,
Buissao0id pua)jopg Buissaidwo)

R b &x PSR s




66a

< 3YIH LUVLS

3Ininj INOA
adoys

uoIngUISIA J[qNd 40§ ION - AjuQ 357 jeusau) - 1BUOjSPaP-31d  AODSNSNI0Z0Z 114

“BJEP AU} W) ucmmma Buteq sioue Joj ysu sojealo vo:ma >>

L0 75 SO SaiuL L SR T Ay N THEREIRRC Ssttag R K e

*$3jlj 3JE)S 3|dNINL.JO SUO MBIASI-] PUE UNJ-81 0} JO BSNED }001 BL) vcmﬁ;mvcs

pUE UyOJESSS1 0} 3L} JO ¥OB| O} BNp — Paxl aq jou ABW Bjep sy} Ul PaIoAOISIP

sloie snouas ‘Ajjeuonippy ‘Ajijenb ejep Buiseasoap Ajueoyiubls Agasayy — ejep ay}
ui vmhe>oom_v mc_wn aoc whotm SNOLISS 10} S sajeald pouad maindl passaiduod y

ﬂ

i
|
_
W
|
m
{
}

|

o

"Sjunod
aje)s 3gs/113 40 :o_«m_mm«:_ sadosd ayj asnsus o} Bujjsa} yonpuod pue sueyd
Buissaooid sy abueys 0} pasu (M wea) Juswuoloddy syl sy Bunouysipay
LLL-¥6 meT 2ligngd @y} Joj uoneindod 71.3/36S 9Yj Ul pPE 0} 18pIo Ul (43D)

3i4 payp3 snsua) ay} jo Buissaooid ay) 0} Joud uni-al 8q 0} SABY |IM 4ND BYL

‘yoeoidde mau siy) yum passaoosd 8q o) ajqe aq jou .

yorym ‘(IHN) a1symas| awoH jensn e Jo mc_toamk sy} spuuad 13 ‘Ajjeuonppy
‘81 Jequisoa( Aq ‘ajeidwoo aq o} pa|npayos S MaiAsl ~ \cmz_mu Echo_toaam :
m& l_e m.mmn 3y} —4NO sy} swn m£ £9 dod 9} wEma_wD

2q 0} spasu 8|y siyl-'
Sy sy pue joedw|

R s ek i i e ey gy

. 203 1o} mmmxoma _mu_Emcmb
jo uoneredaid pue Emu EwE:oEo&m
mc_bzmimcamm._o Joj mEn ssaidwo) |

b Pes o Hadanis AT b LAl it 2 o hak T S e

saw) buissaoo.id pue 3

MaIABI 0SSQ ncm UOISIAIP dOd Sssaidwo) .

mmoohm

uononpoud (4n2) a4 paypsun mzmcmow

. ay} ul Jaye] Auesiiubis sjejs-Ag-s)e)s u
sjunos uonendod 393 pue 713 Suippe
ajqeus [ siy] "yoeoudde o.c_wwmoo._i
(ODV4) SeasIsAQ Junod pajeljy M

" b.m..mumn_ oy} SMoJjo} JeY) suonelado Ammwv

uoneJIsWNU] paseq a2iAIaS pue A.c,ma i
suopeoso] Alojisuel] Jo uojesswnul m£ |
loj weans mcmmmoooa sjesedss e Smm._mu

o~

B TN T e




67a

< 3YIH LAVIS ' uo[IAGUISIA J|qRd 40} 10N - AjuQ 25 [euIRY| - [BUOISDAP-31d  AOD'SNSNID0Z0Z
ainnj 1n0A

adoys

‘sojepuew [eba| JusLNo oy} 193 0} 3|NPAYOS Y} Ol HIOM St Bunelodioou) .
. ‘f1063}e0 USZI)|D-UoU By} duldI JayHNn}
[IM @M ..maﬂw diysuaziio Buipiebal pauiejqo Apealje ejep 1310 UM uofeuiqwod ul
‘sp10oal 9soy) Buisn “a|ge|ieA. aie Aay) JUSIXd 8y} 0} Sp1odal SAleSIUIWLPE |[e 3
".Shsua)
[BILUS9S dY} YNIM UOIO3UU0) Ul shiels diysuazijio Jnoge uoleutoju] 6uias)io),
‘088¢ L JoplO @A1IN9axXg Uo paseq auop Apeaije aAey am diom ayj uodn pling

‘lIM SNSUS9) BY} ‘SIyy SAIIYSE |
; 1
Ol ‘oW [enuapisald ay} Jo uonejuawa|dwi Buipiebal ssoy A1e}a109g WO} SAAI0ALIP |

Jo s|eob ay} aAaiyoe 0} ‘A)jiqises) [euonelado Jo s)sa) Bunjesw pue spoyiaw [eanshels |
punos Buiziin ssad0id e BUIALISP YYIM PaysE] S| pue paysl|qelse usaq sey wes)} vy |

owl

SW [pjuSpIsald duy} Jo uoypjuswaidwy

i N e

gttt | 1t %




68a

CU

Rl e S

gt

T T T ey B amr

< IYIR LYVLS uoINQIS|E JJGNd 40§ ION ~ AjuQ) S0 [EUIRIY] - [eUOIS|D3p-ald ADD'
ainyn) 100k 1INQLISIQ J|gnd 10§ ION - AU 35 | | - jeuoispap-ald  ADD'SNSNII0ZOZ £1

: adoys

"BIpaW 8y} pue ‘sisp|oyaels
[eyuswiulanobiaiul ‘sisuped ‘gels neaing snsusn o} sjeusjew payepdn
8y} sjnquisip pue jsod usy) pue ‘saoiyo jeucissalbuo Asy 0] dn speay
paobiequws sjeudoldde aAib 0} 0|01 P3J|OJJUOD B MOJ|O} [IIM SAA (INOJIOY -«

(sneys Buiuuejd-ai sjospal sbed juaiind)

"sa1Ep Mou Ujim abedgom ainpayos jenusd ajepdn jim app :abedgapy azepdn -

"aujyno uejd-al pue 8jNPayos mau yim usAlb [eaosdde se Jo

uooussye Aepuoly Ag penssi weybul|ig J0)03.1(] WOl Juswale}ls :@aunouuy

a|npayss [puolbiad pauup|day ayj Buidounouuy

e i

o



69a

uonNNQINS|Q MN|GN 105 10N - AU 3N |RUIAU) - |BUCISPIP-3id  AOD'SNSNIDOZ0Z 143

£ SUOLSIND




70a

Case 5:20-cv-05799-LHK Document 189 Filed 09/21/20 Page 8 of 29

Attachment A



Tla
Case 5:20-cv-05799-LHK Document 189 Filed 09/21/20 Page 9 of 29

The Acceleration of the
Census Schedule Increases the

Risks to a Complete and
Accurate 2020 Census

FINAL MANAGEMENT ALERT NO. OIG-20-050-M
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4 b4 “, | UNITED STATES DEPARTMENT OF COMMERCE

Office of Inspector General

Washington, D.C. 20230

* Dgg
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&

September 18, 2020

INFORMATION MEMORANDUM FOR SECRETARY ROSS

FROM: Peggy E. Gustafson
Inspector General

SUBJECT: The Acceleration of the Census Schedule Increases the Risks to
a Complete and Accurate 2020 Census
Final Management Alert No. O1G-20-050-M

On August 3, 2020, the U.S. Census Bureau (the Bureau) issued a press release
announcing a decision “to accelerate” the 2020 Census.' Following the announced
schedule acceleration, our office received several Congressional inquiries
expressing concern about the expedited schedule. News articles also highlighted
these changes, as did former Directors of the U.S. Census Bureau in a joint
statement.

In response, beginning on August 12, 2020, we issued requests for information and
notices of interviews. This is our management alert on these pressing and emerging
issues that we continue to monitor.

In our review of the circumstances surrounding the accelerated 2020 Census
schedule, we found the following:

I. The decision to accelerate the Census schedule was not made by the Census
Bureau.

II. The accelerated schedule increases the risks to obtaining a complete and
accurate 2020 Census.

We are providing a copy of the report for your review. The final report will be
publicly posted on OIG’s website on Monday, September 21, 2020.

'U.S. Department of Commerce, U.S. Census Bureau, August 3, 2020. Statement from U.S.

Census Bureau Director Steven Dillingham: Delivering a Complete and Accurate 2020 Census
Count, Release Number CB20-RTQ.23. Suitland, MD: DOC Census.
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If you have any questions concerning this report, please contact me at
(202) 482-4661.

Attachment

cc: Karen Dunn Kelley, Deputy Secretary of Commerce
Dr. Steven Dillingham, Director, U.S. Census Bureau
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U.S. DEPARTMENT OF COMMERCE OFFICE OF INSPECTOR GENERAL

Introduction

The U.S. Census Bureau (the Bureau) spent more than a decade planning how it would count
the U.S. population in the 2020 Census. In early August 2020, those plans were significantly
condensed in a matter of days, despite serious operational interruptions from the coronavirus
disease 2019 (COVID-19) pandemic and warnings from senior Bureau personnel that an
accelerated schedule would exacerbate risks. Ultimately, the decision to accelerate the Census
schedule was not made by the Bureau.

Following the August 3, 2020, announced schedule acceleration,' our office received several
Congressional inquiries expressing concern about the expedited schedule.” Specifically, we
were asked “to closely monitor and assess the implications of operational ‘streamlining’ and
changes to the [original post-COVID-19] operational plan for data quality and accuracy.”’ Our
office was also asked to “examine the Bureau's efforts to uphold the highest standards for data
quality and analyze whether a compressed schedule interferes with the Bureau's ability to
ensure data quality.”*

Numerous news outlets also highlighted the changes and threats to accuracy from the
accelerated schedule. Further, four former Directors of the U.S. Census Bureau issued a joint
statement expressing concern over the announced accelerated plan and stating that an end
result will be the under-representation of certain populations.®

In response, we issued requests for information and notices of interviews beginning on August
12, 2020. This is our management alert on these pressing and emerging issues that we continue
to monitor.

" U.S. Department of Commerce, U.S. Census Bureau, August 3, 2020. Statement from U.S. Census Bureau Director
Steven Dillingham: Delivering a Complete and Accurate 2020 Census Count, Release Number CB20-RTQ.23. Suitland,
MD: DOC Census. Available online at https://2020census.gov/en/news-events/press-releases/delivering-complete-
accurate-count.html (accessed September 15, 2020).

? Attached as appendix A.

3 Vice Chair Jeanne Shaheen to Peggy E. Gustafson, August 10, 2020. Letter from the Vice Chair of the Senate
Subcommittee on Commerce, Justice, Science and Related Agencies to the Inspector General of the U.S. Department of
Commerce, p. 2. See appendix A for the complete letter.

* Chairman José E. Serrano to Peggy E. Gustafson, August 21, 2020. Letter from the Chairman of the House
Subcommittee on Commerce, Justice, Science, and Related Agencies to the Inspector General of the U.S. Department of
Commerce, p. 2. See appendix A for the complete letter.

> Vincent Barabba, Kenneth Prewitt, Robert Groves, and John Thompson, August 4, 2020. Statement by Former U.S.
Census Bureau Directors, August 4, 2020, On the Importance of Extending the 2020 Census Statutory Deadlines to Achieve
A Fair and Accurate Enumeration of the United States. Available online at
https://www.documentcloud.org/documents/70 | 3550-Aug-4-2020-Statement-By-Former-U-S-Census-Bureau.html
(accessed September 15, 2020).

FINAL MANAGEMENT ALERT NO. OIG-20-050-M |
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U.S. DEPARTMENT OF COMMERCE OFFICE OF INSPECTOR GENERAL

Background

I. The Office of Inspector General

The Office of Inspector General (OIG) is an independent and objective unit which provides
oversight of the programs and operations of the U.S. Department of Commerce
(Department), including those of the Bureau.® OIG is statutorily entitled to timely access to
all records of the Department,” and Department employees are obligated to cooperate with
OIG.® For this management alert, which is part of our ongoing work on the 2020 Census,
we reviewed documents from both the Department and the Bureau. We also interviewed
senior career Bureau officials working on the 2020 Census, as well as the Director of the
Bureau, Dr. Steven Dillingham. We prepared this management alert in alignment with OIG’s
quality control standards and the Council of the Inspectors General on Integrity and
Efficiency’s Quality Standards for Federal Offices of Inspector General,” which require that we
conduct our work with integrity, objectivity, and independence.

ll. Overview of the 2020 Census

The decennial census is mandated by the Constitution of the United States. The
Constitution requires the “actual Enumeration” of the “whole number of persons” every 10
years, to provide a basis to apportion representatives in the U.S. House of Representatives
among the states.'® Not only does the decennial census fulfill this critical constitutional role,
but census data is used for redistricting Congressional districts, state legislative districts, and
school districts.'' Census data is also used to enforce voting rights and civil rights
legislation.'? Furthermore, the data shapes communities across the country for the next 10
years because the data is key to the appropriation of hundreds of billions of dollars in
federal funds every year to local communities, as well as to the decision-making of local
governments, businesses, and non-profits who need accurate data to carry out their
activities. "

¢ Inspector General Act of 1978, as amended (IG Act), 5 U.S.C. App. § 2.
71G Act, § 6(2)(1)(A).
8 DOC Office of the Secretary, April 26, 2013. Inspector General, DOO 10-13. Washington, DC: DOC OS, § 4.01.

? Council of the Inspectors General on Integrity and Efficiency, August 2012. Quality Standards for Federal Offices of
Inspector General. Washington, DC: CIGIE.

' U.S. Const. art |, § 2 & amend. XIV, § 2.

"' DOC Census Bureau, December 2018. 2020 Census Operational Plan: A New Design for the 2 Ist Century, Version
4.0. Suitland, MD: DOC Census, p. 5. Available online at https://www2.census.gov/programs-
surveys/decennial/2020/program-management/planning-docs/2020-oper-plan4.pdf (accessed September |5, 2020).
"21d. at 5

'* Census Bureau. Importance of the Data [online]. https://2020census.gov/en/census-data.html (accessed September
15, 2020); 2020 Census Operational Plan, p. 5.
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Congress set by statute the deadline of December 31, 2020, for the 2020 Census tabulation
of total population by states, as required for the apportionment of House representatives. "

To fulfill these duties, Congress delegated responsibility to conduct the decennial census to
the Secretary of Commerce (Secretary), who ultimately oversees the Bureau.'> The Bureau
is headed by a Director, who is appointed by the President with the advice and consent of

the U.S. Senate.'® The Bureau’s 2020 Census Operational Plan was developed over more than
a decade, with the stated goal “to count everyone once, only once, and in the right place.”"”

The 2020 Census is conducted in two phases. The first phase is data collection—how the
Bureau counts persons and acquires characteristic information about those persons. An
example of data collection is self-response, during which people respond to the 2020
Census online, by phone, or by mail.'® An additional component of data collection is
nonresponse followup (NRFU), where Bureau representatives visit households that have
not already responded to the 2020 Census.'’ The second phase is data processing—how the
Bureau takes the data it collected and converts it into accurate and usable information. This
phase is sometimes referred to as “post-processing”*® and must occur after data collection
ends. As one senior Bureau official stated, if the data is not collected, “there’s nothing to
process.” A few examples of data processing include

e resolving duplicate data,
e repairing missing or conflicting data,
e applying data codes to write-in responses to facilitate data tabulation,
e identifying and resolving potential fraudulent returns,
e identifying the return of record for housing units with multiple returns,”
e ensuring all addresses are reflected in the correct geography, and
e using subject matter reviews to identify errors.
One senior official described the processing stage as “vitally important to the census” and

used the following illustration: “the census is a bit like sausage making. A lot of bits and
pieces go into it, and they’ve got to be sorted and cleaned and fixed. ... [T]hat’s the part of

 See 13 US.C. § 141 (b).

5 13US.C. §§ 2, 4, & 141(a).

614, § 21 @)(1).

72020 Census Operational Plan, sec. 2.1, p. 5.
'8 Id. at 208.

' Census Bureau. Nonresponse Followup Completion Rates [online]. https://2020census.gov/en/response-rates/nrfu-
completion.html#:~:text=SHARE%3A,by%20returning%20their%20completed%20questionnaire (accessed
September 15, 2020).

02020 Census Operational Plan, p. 12.
21 |d. at 132.

FINAL MANAGEMENT ALERT NO. OIG-20-050-M 3



78a
Case 5:20-cv-05799-LHK Document 189 Filed 09/21/20 Page 16 of 29

U.S. DEPARTMENT OF COMMERCE OFFICE OF INSPECTOR GENERAL

the census that ... people don’t see.” In sum, to produce a quality 2020 Census, both the
data collection and data processing components are critical.
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Findings and Conclusion

I. The Decision to Accelerate the Census Schedule Was Not Made by the
Census Bureau

On August 3, 2020, the Bureau issued a press release announcing the decision “to
accelerate” the 2020 Census.” The schedule change was not the Bureau’s decision, nor was
it the first time the 2020 Census schedule had been changed. Senior officials at the Bureau,
including the Director, did not know who ultimately made the decision to accelerate the
Census schedule. As a consequence, this management alert does not identify the decision
maker. Some Bureau officials speculated the decision came from the Department, while
others thought the decision likely came from the White House. However, Bureau officials
confirmed that the decision was not the Bureau’s.

A. The Bureau extended the Census schedule in April 2020 to account for the COVID-19
pandemic

In response to the COVID-19 pandemic, the Bureau temporarily suspended certain
2020 Census operations in March 2020. Then, on April 13, 2020, the Department and
the Bureau issued a joint statement adjusting the 2020 Census operations.” The
statement said in part:

In order to ensure the completeness and accuracy of the 2020 Census, the
Census Bureau is seeking statutory relief from Congress of 120 additional
calendar days to deliver final apportionment counts.

Under this plan, the Census Bureau would extend the window for field data
collection and self-response to October 31, 2020, which will allow for
apportionment counts to be delivered to the President by April 30, 2021,
and redistricting data to be delivered to the states no later than July 31,
2021.24

The language in the statement appeared to condition the extension of the data
collection phase to October 31, 2020, on obtaining a statutory extension to the
apportionment deadline. It noted that the Bureau “would extend the window” for data
collection while seeking a 120-day statutory extension to deliver final apportionment
counts.

Multiple Bureau officials confirmed that the feasibility of extending the data collection
phase to October 31, 2020, was dependent on receiving statutory relief from the
apportionment deadline. This is because the data collection and data processing phases

22 Release Number CB20-RTQ.23 (August 3, 2020, Census Bureau press release).

B DOC Census Bureau, April 13, 2020. U.S. Department of Commerce Secretary Wilbur Ross and U.S. Census Bureau
Director Steven Dillingham Statement on 2020 Census Operational Adjustments Due to COVID-19, Release Number
CB20-RTQ.16. Suitland, MD: DOC Census. Available online at https://www.census.gov/newsroom/press-
releases/2020/statement-covid-19-2020.html (accessed September 15, 2020).

*1d.
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of the 2020 Census are sequential. As previously described in the Background section
of this management alert, data collection must end before the data can be processed.
And the time allotted for data processing cannot be truncated beyond a certain point. If
the data collection phase were to extend to October 31, 2020, the time needed for the
subsequent data processing phase would extend beyond the December 31, 2020,
apportionment deadline, thus requiring an extension of the statutory deadline.

After the April 13, 2020, press release, Bureau officials planned to conduct data
collection through October 31, 2020. They did so under the belief that a statutory
extension to the apportionment date would be forthcoming because there was no
resistance to the extension. One senior Bureau official stated, “we got feedback that
both sides of both houses of [C]ongress were supportive.” Bureau personnel also
believed that the Department, and specifically the Secretary, were supportive of this
approach. In fact, before the April 13 extension, the Bureau planned to request a 90-day
extension, but the Secretary said they should ask for a 120-day extension to account for
possible unknowns, like natural disasters.

The announced October 31, 2020, deadline for data collection shifted the Bureau’s
planned duration for field data collection activities to account for the COVID-19
shutdown. This shift would allow the Bureau to follow the planned operations it had
spent a decade developing.

B. It was not the Bureau’s decision to accelerate the 2020 Census schedule

From the publicized schedule extension in April through mid-July of 2020, Bureau
officials continued to believe that a statutory extension to the apportionment deadline
was forthcoming. Indeed, both the House of Representatives and Senate introduced
legislation that would extend the apportionment deadline for the 2020 Census,* though
only the House of Representatives passed a bill extending this deadline.”

By mid-July 2020, several events occurred that led Bureau officials to believe that
executive and legislative branch support for a statutory extension may be in doubt. First,
the Department began asking Bureau personnel questions about speeding up field
operations, although it was not clear to the Bureau if the Department was motivated by
accelerating the 2020 Census schedule to satisfy current statutory deadlines or simply
completing necessary fieldwork before any further COVID-19 interruptions. Several
Bureau officials felt this pressure from the Department. Second, the Bureau did not see
continued movement in Congress to extend the statutory deadline. Third, the Office of
Management and Budget (OMB) informed the Bureau that OMB was requesting
supplemental appropriations from Congress for the Bureau, in part to “maintain timely
delivery.” The OMB request did not address the schedule extension issue, and OMB’s
motivation was unclear to Bureau officials. Fourth, the President issued “Memorandum
on Excluding lllegal Aliens From the Apportionment Base Following the 2020 Census”

3 See, e.g,, Fair and Accurate Census Act, H.R. 7034, | 16th Cong., § 2; Fair and Accurate Census Act, H.R. 7974,
I 16th Cong., § 2; Fair and Accurate Census Act, S. 4048, | 16th Cong, § 2.

% See The Heroes Act, H.R. 6800, | 16th Cong,, § 70201.
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on July 21, 2020.” This Presidential Memorandum set forth the Administration’s policy
to exclude “illegal aliens” from the 2020 Census calculations that allocate Congressional
representatives, and directed the Secretary to take all actions that would allow the
President to carry out this policy.” As one senior Bureau official told our office, “I think
that the Presidential Memorandum had to have played some role in -- in changing ...
what | would say the [A]dministration’s policy is ... on the deadline.” Another official
shared that perspective.

Despite these events in mid-July 2020, the Bureau was not told by Department
personnel or external stakeholders that the statutory extension was no longer
supported. Nor did the Bureau have an operational plan to meet the December 31,
2020, statutory deadline. According to a senior Bureau official, “[W]e had no plan for ...
accelerating the schedule at that time.” As of mid-July 2020, the Bureau still viewed the
statutory extension as necessary in order to conduct the 2020 Census completely and
accurately. This view is consistent with previous public statements made by senior
Bureau officials that the Bureau would no longer be able to meet the December 31,
2020, statutory deadline.”

Then, in the late afternoon of Wednesday, July 29, 2020, a senior Department official
told the Bureau to put together options for meeting the apportionment deadline of
December 31, 2020, and brief the Secretary on those options on Monday morning,
August 3, 2020. Our office heard testimony and reviewed documents demonstrating
that the Bureau worked tirelessly over the weekend to analyze its options and devise a
plan for meeting the December 31, 2020, apportionment deadline. The Bureau
determined that to complete both the data collection and data processing phases by the
statutory deadline, it must end field data collection by September 30 instead of October
31, 2020. According to one senior Bureau official:

[1]f you can’t complete the data collection — the input to the census until the
end of October, you can’t deliver those apportionment counts by the
legislative requirement of December 31st. You — you can’t do it. There’s
not enough time in ... November and December to put out a quality
product with all of the backend processing that has to happen.

The Bureau’s analysis, termed the “replan,” removed some scheduled operations
altogether and streamlined others, creating risks to a complete and accurate count as
described below. The Bureau briefed the replan to the Secretary on August 3, 2020, as

7 White House, July 21, 2020. Memorandum on Excluding lllegal Aliens From the Apportionment Base Following the
2020 Census. Washington, DC: White House. Available online at https://www.whitehouse.gov/presidential-
actions/memorandum-excluding-illegal-aliens-apportionment-base-following-2020-census/ (accessed September |5,
2020).

% 1d. at §§ 2-3.

(1) National Congress of American Indians, May 26, 2020. 2020 Census Webinar: Census Bureau Roundtable
Discussion [online]. https://www.youtube.com/watch?v=F6ly)JMtDDgY (accessed September |7, 2020); and

(2) US. Census Bureau, July 8, 2020. Operational Press Briefing — 2020 Census Update. Available online at

https://www.census.gov/content/dam/Census/newsroom/press-kits/2020/news-briefing-program-transcript-july8.pdf
(accessed September 17, 2020).
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requested. It was the impression of a senior Bureau official that if the plan was feasible,
it would be adopted. According to Bureau officials at the meeting, the Secretary reacted
favorably to the replan and gave the impression that it should be executed. Later that
day, the Bureau issued the press release announcing the acceleration of the 2020
Census schedule.*

The decision to accelerate the 2020 Census schedule was not made by the Bureau.
Senior career officials at the Bureau perceived that this decision resulted from the
Administration no longer supporting the schedule

extension, but ultimately they lacked visibility into this A statutory extension
decision process. Bureau leaders continued to believe would permit the Bureau
that the statutory extension was preferable, and would to adhere, as closely as
give the Bureau the best chance to create a high-quality, :

usable census. A statutory extension would permit the idaiicelels, (i A0

Bureau to adhere, as closely as practicable, to the 2020 Census plan it developed

Census plan it developed over a decade instead of the over a decade instead of
replan it developed over a weekend. However, a senior  the replan it developed
official acknowledged, “we at the Census Bureau ... over a weekend.

were bound by the statute ... in developing and
executing the best possible plan to deliver the results according to the schedule set up
by the [Clongress.”

The Accelerated Schedule Increases the Risks to Obtaining a Complete and
Accurate 2020 Census

Based on our review of Bureau and Department documents, as well as interviews with
senior Bureau officials, we found that the accelerated schedule increases the risks to the
accuracy of the 2020 Census. This was the consensus view of the senior Bureau officials we
interviewed. The accelerated replan increases risks to both phases of the 2020 Census—i.e.,
data collection and data processing.

A. The accelerated timeline for data collection increases risk that the Bureau may not collect
sufficient data for an accurate and complete count

Under the accelerated replan, the time set aside for NRFU went from approximately 80
days to approximately 56 days.’' Other changes to data collection included reducing
certain contact attempts from six to one, such as contact attempts to housing units with
conflicting information.

We found that senior Bureau officials believed that the largest risk to data collection
posed by the accelerated plan was the decreased time to recover from possible external
contingencies affecting local areas or regions. As one senior official put it, there is no
“time to spare in the operations anymore.” This risk exists despite efforts to mitigate

30 Release Number CB20-RTQ.23 (August 3, 2020, Census Bureau press release).

3! These numbers are approximate because some NRFU operations were started earlier under the accelerated
replan. It should also be noted that the self-response option stays open until the end of data collection.
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the condensed schedule, such as awards to enumerators for increased productivity and
maximizing the in-use time for devices in the field.*> One of the biggest threats
mentioned was weather—including hurricanes—and the possibility of shutdowns from
COVID-19. As one senior official stated, “One of the big concerns right now obviously
is whether we can get out of the field by September 30th because, you know, we don’t
usually do field work for the census during hurricane season. And ... you do that for a
reason.” The senior official continued that “there’s no time in the schedule to recover
from a really major storm that affects a large number of ... housing units.” Multiple
officials expressed concern about natural disasters that could prevent the completion of
data collection by September 30, 2020—i.e., shutdowns in operations or in communities
due to COVID-19; wildfires out West; or an earthquake.

The accelerated schedule raises risk besides the potential for natural disasters. As one
official explained, the Bureau “no longer [has] the
runway” of time to correct discovered errors through

: . ) The Bureau “no longer
re-enumeration, as was necessary in the field portion of

the 2010 and 2000 Censuses. [has] the ru_nway oftlme
to correct discovered errors
Given this accelerated schedule, the Bureau views through re-enumeration.

“resolving” or “completing” at least 99 percent of
housing units in every state, at the end of data
collection, to be an acceptable level of accuracy and
completeness.” “Resolving” or “completing” a housing
unit means determining: (1) whether it is in-fact a housing unit; (2) whether it is
occupied or vacant; and (3) how many people live there and their basic census
characteristics. The 99 percent resolution rate is based on the resolution rates achieved
in the fieldwork of the 2010 and 2000 Censuses. Bureau officials expressed confidence
that the Bureau could reach the 99 percent figure by the end of data collection.

As described by one senior
Bureau official

32 Release Number CB20-RTQ.23 (August 3, 2020, Census Bureau press release).

3 DOC Census Bureau, August 17, 2020. Review of 2020 Operational Plan Schedule. Suitland, MD: DOC Census,
p. 9. Available online at https://2020census.gov/content/dam/2020census/materials/news/2020-operational-plan-
schedule-review.pdf (accessed September |5, 2020).
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Senior Bureau officials do not know what will occur if the 99 percent target is not met
by September 30, 2020. If the goal is not reached by that date, a decision must be made
to either continue data collection to meet 99

percent completeness in every state (and Senior Bureau officials do not know
achieve an acceptable level of accuracy and what will occur if the 99 percent

completeness) or cease data collection. There target is not met by September 30,
are risks either way. If data collection ends 2020. If the goal is not reached by

before 99 percent completeness is met in hat d decisi b d
every state, the Bureau will not achieve what that aate, a gecision must be made

it views as an acceptable level of accuracy and  tO €ither continue data collection to

completeness. But, if data collection extends meet 99 percent completeness in
beyond September 30, 2020, that will either every state (and achieve an
further condense an already compressed acceptable level of accuracy and

schedule for data processing—which carries
its own risks—or the Bureau will miss the
December 31, 2020, statutory deadline.
According to several senior Bureau officials,
the Bureau will miss the December 31, 2020, deadline if data collection goes beyond
September 30, 2020.

completeness) or cease data
collection. There are risks either way.

B. The streamlined data processing under the accelerated plan poses a myriad of risks to accuracy
and completeness

The accelerated replan announced on August 3, 2020, “streamlined”** the data
processing component of the 2020 Census. The Bureau determined that to meet the
December 31, 2020, deadline, as the Department asked, data processing must begin
October [, 2020. That, in turn, shortened the time that the Bureau had to process the
data from 150 days to 90 days. One official described the accelerated processing this
way: the Bureau now has “a plan in place that would enable us to get the processing
done by December 31st. The plan has taken out some operations and streamlined
others. It has an element of increased risk over the plan that we've spent the decade
designing.” Several senior Bureau officials thought the streamlined data processing
portion of the replan posed the greatest risk to the 2020 Census, with one official
calling it the Bureau’s “biggest concern” and “the most vulnerable to risk.” One official
represented that it was the consensus view of the Bureau’s career staff that the
accelerated processing schedule will negatively impact the accuracy of the 2020 Census.
The official continued that “[o]nce you start to cut quality assurance programs ... you
assume that will have a negative impact on accuracy.”

Senior Bureau officials identified several risks in the data processing phase. One risk is
that the processing time has been so compressed that if an error is found, and a
program needs to be started again, the Bureau may not be able to do so and still meet
the December 31, 2020, statutory deadline. As one official explained, “all these changes
squeeze out all of the ... slack that was in the schedule that is there for a reason

3 Release Number CB20-RTQ.23 (August 3, 2020, Census Bureau press release).
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because we often encounter, you know, oddities ... problems that need to be solved.”
This official gave the following overview, given that the census is only conducted once a
decade:

it’s not like a lot of [the Bureau’s] other processes or the data processing

where [the Bureau is] doing it all the time .... So the kinks are worked out

... we typically have some ... instances in ... processing a census where

some oddities show up in the data or some errors ... in coding or

something like that, that ... requires someone to

investigate the problem, diagnose the problem, fix the “[T]he schedule is
thing, and then rerun, ... to correct the error's ... those completely crashed.”
often are not known beforehand. And so, typically when

... we're done in the field in July and, you know, at As described by one
worst, early August ... that gives us enough time ... if senior Bureau official
there are those problems, to make sure they get fixed

... but what we have now for the backend schedule is staff are working

weekends, holidays ... the schedule is completely crashed. And if you have

one of these things ... it may be difficult to recover from and keep us on the

critical path to getting done by 12/31.

In addition, certain planned data processing reviews have been shortened or removed
entirely. One official described the risks from the streamlined processing this way: “the
processes ... that were ... abbreviated or eliminated were things that the Census
Bureau had developed and put into plan ... because it in fact ... makes the census more
accurate.” The official continued that those reviewers are people who are “very
intimately ... knowledgeable of the data, ... and not just the data in the sort of a general
processing sense, but many of those reviews take place with people who are very close
... to the small area data.” Such reviews have in the past helped the Bureau gain
geographic accuracy. The senior official warned that while the Bureau does not expect
one of the eliminated reviews to find many errors, that review did find errors in the
2000 and 2010 Censuses.

lll. Conclusion

The COVID-19 pandemic prevented the Bureau from implementing its decade of planning
for the 2020 Census. The April 2020 extension to the 2020 Census schedule acknowledged
these realities and attempted to mitigate for lost time. However, we found that when that
schedule was subsequently accelerated in August 2020, the decision came from outside the
Bureau and further increased the risks to the accuracy and completeness of the 2020
Census.
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Appendix A: Related Congressional
Correspondence

RICHARD C, SHELBY, ALABAMA, CHAIAMAN

United States Sernate

COMMITTEE ON APPROPRIATIONS
WASHINGTON, DC 20510-6025
NECTICUT http:/appropriations.senate.gov

MARYLAND

J;L:A'ﬂmwm. HERSO NES, STA : 5 August 10, 2020

CHARLES E. KIEF

Inspector General Peggy E. Gustafson
U.8. Department of Commerce

Office of the Inspector General

1401 Constitution Ave. NW
Washington, DC 20230

Dear Inspector General Gustafson:

I write to express my concerns about the U.S. Census Bureau’s expedited schedule for
2020 Decennial Census data collection and processing operations anmounced in an August 3,
2020, statement.! [ am very worried that the rushed schedule will lead to a significant
undercount in hard-to-count communities, which puts the accuracy and quality of the
Constitutionally-mandated count at risk. Further, I believe that this deviation in schedule is
driven not by expert opinions of career Census Bureau employees but by external pressure from
the White House and the Department of Commerce for perceived political gain. 1 request that
you investigate whether the decision to expedite operations comports with the statutory
requirements under title 13, U.S. Code. 1 also ask that as the data collection and processing
operations unfold, you continue to monitor and assess changes from both the original and April
2020 pandemic-adjusted Decenmal Census operational plans and schedules that mght impact
data quality and, ultimately, the accuracy of the results.

The COVID-19 pandemic has understandably necessitated modification of the original
2020 Decennial Census schedule. The largest and most important field data collection operation,
nonresponse followup, was originally scheduled to take place from May 13 to July 31, 2020.
However, due to the pandemic, Census Bureau Director Steven Dillingham and Secretary of
Commerce Wilbur Ross released a joint statement on April 13, 2020, anmouncing that the Census
Bureau would delay field operations, including nonresponse followup, by three months to protect
public health. The release states: “The Census Bureau would extend the window for field data
collection and self-response to October 31, 2020.”% As part of the statement, Secretary Ross and
Director Dillingham also requested a four-month delay in the statutory deadlines for reporting
apportionment and redistricting counts to no later than April 30, 2021, and July 31, 2021,
respectively.

1“Statement from U.S. Census Bureau Director Steven Dillingham: Delivering a Complete and Accurate 2020
Census Count,” U.S. Census Bureau, 3 August 2020, https:/swww. census. gov/newsr 0om/press-

rel eases/2020/delivering-complete-accurate-counthtml.

?“U0.8. Department of Commerce Secretary Wilbur Ross and U.S. Census Bureau Director Steven Dillingham
Statermnent on 2020 Census Operational Adjustments Due to COVID-19,” 1.8. Census Bureau, 13 April 2020,
https://2020census.cov/en/news-events/press-releases/staterent-covid-19-2020,
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However, over the past several weeks it was widely reported in the press that the Trump
Administration was looking to rush 2020 Decennial Census operations in order to allow the
Secretary of Commerce to transmit the apportionment counts to the president by December 31,
2020.> Then, on August 3, 2020, Director Dillingham announced that field data collection and
self-response operations will be shortened by a month, ending on September 30, 2020. I fear that
compressing these critical operations will force the Census Bureau to reduce the number of
attempts to enumerate households and significantly increase the use of administrative records,
proxy interviews and whole household imputations. The greater use of enumeration methods
that are known to produce less reliable data could lead to a substantial undercount, especially in
historically hard-to-count communities.

Director Dillingham also announced that data processing operations will be
“streamlined.” This clearly suggests that quality check, data processing and external review
operations, which were originally expected to take about five months, will have to be
compressed by several months and curtailed to meet the December 31, 2020, deadline. Given
that most data collection operations will occur long after the April 1, 2020, Census Day due to
pandemic-related disruptions and delay, careful quality check and data processing activities will
be particularly important to ensure that individuals are counted in the correct location and
duplicates are removed.

Previous statements from career Census Bureau leadership lead me to believe that this
new, rushed schedule is not based on the need to execute a complete and accurate count, but
instead on external pressure. For the past several months, Census Bureau experts consistently
have made clear that additional time provided by delaying the statutory deadlines is needed for a
successful count. In May, Tim Olson, director of field operations for the 2020 Decennial, stated,
“We have passed the point where we could even meet the current legislative requirement of Dec.
31...We can't do that anymore.” In July, Albert Fontenot, Jr., associate director for Decennial
Census Programs, said in reference to the statutory deadlines, “We are past the window of being
able to get those counts by those dates at this point.”* Further, Bureau experts believe that the
results of accelerating the data collection operations under current conditions could be disastrous.
An unnamed career official stated, “I'm very fearful we're going to have a massive undercount.””®

It is critical that the Census Bureau execute a complete and accurate 2020 Decennial
Census for the purposes of apportionment of the House of Representatives, as well as
distribution of $1.5 trillion annually in Federal funding to States, localities, individuals and
businesses. Irequest that the Department of Commerce (DOC) Office of Inspector General

® Wines, M. (2020, July 28). New Census Worry: A Rushed Count Could Mean a Botched One. New York Times,
https://www.nytimes.com/2020/07/28/us/trump-census htm|

“Lo Wang, H. (2020, May 27). 'We're Running Out Of Time': Census Turns To Congress To Push Deadlines.
National Public Radio, https://www npr. org/sections/coronavirus-live-updates/2020/05/27/863290458 /we-re-
running-out-of-time-census-turns-to-congress-to-push-deadlines

’ Lo Wang, H. (2020, July 28) Republicans Signal They're Willing To Cut Census Counting Short, National Public
Radio, hitps://'www.npr.org/2020/07/28/895744449/republicans-signal-theyre-willing-to-cut-short-census-counting
® Lo Wang, H. (2020, July 30). Census Door Knocking Cut A Month Short Amid Pressure To Finish Count.
National Public Radio, https.//'www .npr. org/2020/07/30/896656747/when-does-census-counting-end-bureau-sends-
alarming-mixed-signals
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(O1G) investigate whether compressing data collection and processing operations comports with
the relevant statutory requirements, as well as traditional lines of authority for making relevant
decisions governing the execution of the Decennial Census. Further, T request that the OIG
contimue to closely monitor and assess the implications of operational “streamlining™ and
changes to the April 13, 2020, Decennial Census operational plan for data quality and accuracy.
I ask that you report periodically on your findings to the Senate and House Committees on
Appropriations, the House Committee on Oversight and Reform and the Senate Committee on
Homeland Security and Governmental Affairs.

The OIG plays a crucial role in informing Congress and the public of Census Bureau
operations. The OIG has received $3,556,000 in each of fiscal years 2019 and 2020 by transfer
from the Census Bureau to carry out investigations and audits related to the 2020 Decennial
Census. 1 appreciate the work of the OIG thus far to help improve the planning, execution and
outcome of the Census. I expect DOC employees to fully cooperate and assist the OIG, in this,
and all other investigative matters. [ request that you keep me and my staff informed of any
attempts to prevent you from completing your work in direct contravention of the Inspector
General Act of 1978. Tlook forward to the results of your investigation.

Sincerely,

Jeanne Shaheen
Vice Chair
Subcommittee on Commerce,
Justice, Science and Related Agencies
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August 21, 2020

Inspector General Peggy E. Gustafson
U.S. Department of Commerce

1401 Constitution Ave NW
Washington, D.C. 20230

Dear Inspector General Gustafson:

I write to express my deep concerns regarding the Department of Commerce’s conduct around
the 2020 Decennial Census operation and potential external pressures to expedite the U.S.
Census Bureau’s (“the Bureau”) schedule outside of the recommendations of senior career
professional staff. I request the Office of Inspector General (OIG) examine the timing and
justification for decisions around the various schedules consistent with your authorities under the
Office of Inspector General Act of 1978.

Several actions taken by the Department in the past several weeks raise serious concerns about
the integrity and accuracy of the 2020 Census. For example, due to the challenges resulting from
the novel coronavirus pandemic in early 2020, the Associate Director of Decennial Census
Programs and the Associate Director of Field Operations repeatedly informed congressional staff
on weekly phone calls that the Bureau would need to continue its field operations, specifically
Non-Response Follow-up, until October 31, 2020 to ensure an accurate count and to ensure the
health and safety of those conducting the enumeration as well as the public. Further, these career
staff communicated that it was simply no longer possible for the Bureau to finish its operations
and report initial results by the December 31, 2020 statutory deadline. However, despite the
rising number of coronavirus cases this summer and passage by the House of Representatives of
a measure that would allow for statutory deadline extensions', as initially requested by the
Department, it is my understanding that the Secretary subsequently requested that the Bureau
develop a new plan to comply with statutory deadlines. This request was made only after the

! The House of Representatives took immediate action and included this request to shift the decennial statutory
deadlines as part of the HEROES Act (H.R. 6800, Sec. 70201). Additionally, the HEROES Act included an
additional $400 million to allow the Bureau to address any additional issues that may arise through the remainder of
the 2020 Decennial Census operation.
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arrival of two new political appointees in mid-July and the issuance of the Presidential
Memorandum on July 21, 2020. The revised plan abandons the Department’s prior proposal for
legislative relief that would result in a four-month delay in the completion of the 2020 Decennial
Census?. Additionally, as part of this new effort, the Administration communicated a $1 billion
supplemental funding request to support this expedited schedule. However, this communication
was sent only to Majority staff of the Senate Appropriations Committee, rather than to all
relevant House and Senate Appropriations staff.

It appears that in the three months after the House passage of a statutory extension and the arrival
of now three?® new political appointees, rather than working with the Senate to support the
legislative action taken by the House, the Administration opted to work on a plan to
unnecessarily expedite the Bureau’s revised schedule, against the recommendations of senior
career staff.

I would like to further note that the compressed schedule will also force a shortened timeframe
for data processing, ultimately cutting that time in half, compared to both the Bureau’s original
and initial revised plans. I am gravely concerned that a compressed timeline will greatly impact
the quality of data used to ensure an accurate and complete count which will inform
congressional apportionments, legislative redistricting, and future Federal spending. It is deeply
troubling that this Administration appears to be politicizing the Bureau’s operation — one that
was a decade in the making. These actions jeopardize our ability to ensure an accurate count,
especially for hard-to-count communities.

I request that the Office of Inspector General review: the process used to arrive at the revised
schedule announced on August 3%, 2020 to ensure the proposed changes were and are absent
political considerations, whether these changes were made after intervention from political
appointees at the Department or from individuals employed at the White House, and if partisan
influence impacted communications with Congress about these proposed changes and associated
funding needs. Additionally, I request that the OIG examine the Bureau’s efforts to uphold the
highest standards for data quality and analyze whether a compressed schedule interferes with the
Bureau’s ability to ensure data quality. Lastly, I request that the OIG determine whether any
violations of law, regulation, or policy occurred as a result of actions taken at the Department
concerning the 2020 Census since July 1, 2020.

Thank you for your attention to this important matter. I appreciate the work the OIG has done
toward ensuring transparency in the 2020 Decennial operation and trust that DOC employees
will assist you in your investigation. However, I would ask that you swiftly notify us if there are
any attempts to contravene your efforts. I further ask that you periodically update the House and

2 Under 13 USC 141(b), the Secretary of Commerce is required to complete and report to the President within 9
months after the decennial census date (defined as the first day of April) the tabulation of the total population by
State as required for apportionment of the Representatives in Congress among the several States. The legislation
requested by the Administration in early April 2020 extended that deadline for the 2020 Census to 13 months after
the census date of April 1, 2020.

* Lo Wang, H. (2020, August 17). Amid Partisan Concerns Another Trump Appointee Joins Census Bureau Top
Ranks. National Public Radio, https://www.npr.org/2020/08/17/903222947/amid-partisan-concerns-another-trump-
appointee-joins-census-bureaus-top-ranks.
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Senate Committees on Appropriations, as well as the House Oversight and Reform and Senate
Homeland Security and Governmental Affairs Committees on your findings.

Sincerely,

ubcommittee on Commerce, Justice, Science, and
Related Agencies

FINAL MANAGEMENT ALERT NO. OIG-20-050-M 17
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Branch Director
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Assistant Branch Directors
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I, Albert E. Fontenot, Jr., make the following Declaration pursuant to 28 U.S.C. § 1746,

and state that under penalty of perjury the following is true and correct to the best of my

knowledge and belief:
L. Executive Summary
1. I am the Associate Director for Decennial Census Programs at the U.S. Census

Bureau. This supplements my prior declaration in this case. In this declaration I:
e Explain that the Census Bureau is currently required by statute to produce
apportionment counts by December 31, 2020;
e Explain the steps that are necessary to conclude field operations by the December 31,
2020 deadline, and identify the ways in which the Temporary Restraining Order
(TRO) in this case is interfering with these steps;
e Explain the steps in post processing that must occur on the completion of field
operations and reiterate that if these steps do not begin on October 1, 2020, the Census
Bureau may fail to meet its statutory deadline.
I1. Statutory Deadline
2. The Census Act 13 U.S.C. Section 141 provides that “the tabulation of total
population by States under subsection (a) of this section as required for the apportionment of
Representatives in Congress among the several States shall be completed within 9 months after
the census date and reported by the Secretary to the President of the United States.” For the 2020
Census, this means that the tabulation must be completed and reported to the President by
December 31, 2020. While various bills have been introduced in Congress to extend this statutory
deadline, as of today the December 31, 2020 deadline remains in effect. The Census Bureau
designed the Replan schedule to allow us to meet this statutory deadline.
III.  Steps to Conclude Field Operations
3. I explained in my September 5 declaration in this case that nonresponse follow-up,
NRFU, is the field operation designed to complete enumeration of nonresponding housing unit
addresses and that it involves census field staff (known as enumerators), attempting to contact

nonresponding addresses. 1 will not repeat the background information about NRFU, but will
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attempt to further assist the court’s understanding of decennial field operations by explaining in
more detail the steps necessary to conclude field operations.

4. Concluding field operations in Area Census Offices (ACOs) as they complete their
workload is a normal part of the NRFU operation, and is not specific to the Replan Schedule. The
Census Bureau manages NRFU out of “Census Field Supervisor areas” or “CFS areas” within each
of the nation’s 248 ACOs. CFS areas are supervisory work assignment areas consisting of 4,000-
5,500 housing units. As of September 21, 2020, roughly 70.7% (9,576) of CFS areas nationwide
are eligible for what we call “the closeout phase,” 8,682 are actually in the closeout phase, and
roughly 1,578 have actually reached conclusion, meaning that we have zero unresolved addresses
in the CFS area.

5. The closeout phase refers to the process of focusing our best enumerators to resolve
the remaining cases in that area. At the time both the COVID-19 Plan and the Replan were decided
upon, CFS areas were eligible for closeout procedures when they crossed the 85% completion
mark, or at the passage of a particular date, whichever occurred first. We increased this percentage
to 90% independent of the Replan to improve accuracy'. Under the Replan, all CFS areas would
have become eligible for closeout procedures on September 11. This does not mean that all CFS
areas would have been moved to closeout procedures on that date, only that regional directors
could have made this decision. Under the TRO, we have directed that no CFS area be moved into
closeout procedures until it reaches 90% completion. The Census Bureau is continuing to work
across the nation to obtain responses from all housing units, and has not begun closeout procedures
for any CFS area with under 90% completion.

6. On September 5, 2020 this Court enjoined the Census Bureau from “implementing
the August 3, 2020 Replan or allowing to be implemented any actions as a result of the shortened
timelines in the August 3, 2020 Replan, including but not limited to winding down or altering any

Census field operations.” This TRO is preventing the Census Bureau from taking the steps it needs

+ In my September 5 declaration in this case I said the threshold for moving to Closeout Procedures was 85%. I was
incorrect. We had initially planned for an 85% threshold, but increased the threshold to 90% on August 17, 2020 as
a way to increase the quality of the data we collected. As discussed above, under the TRO, the Census Bureau has

not begun closeout procedures for any CFS area with under 90% completion.
DECLARATION OF ALBERT E. FONTENOT, JR.
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to conclude data collection in an efficient and effective manner in time to meet our statutory
deadline, including:

Preventing Use of Highest Performing Enumerators. Because of the TRO restriction on

releasing staff, we are unable to execute our strategy of assigning the remaining work in CFS

Areas eligible for the Closeout Phase to our highest performing enumerators. We define our

highest performing enumerators as those who have high case completion rates, are good at

converting refusals, know where to look for proxies, have a lot of available hours to work
cases, and may have a special skill, like a second language, that assists them to complete
cases. This strategy would have ensured that the most difficult NRFU cases were handled
by the highest performing enumerators, which would have improved both data quality and

efficiency. The data quality improvements come from having enumerators who have a

demonstrated ability to work with respondents to get their cooperation completing interviews

handling the final NRFU cases (which are often the most difficult cases to complete). We
gain efficiency because these enumerators achieve higher rates of completion and resolve
cases more quickly.

7. The Census Bureau assigns cases using its optimization software. This software is
designed to assign cases, via an assigned smart phone, to all enumerators with available hours in
a given CFS area, based on a variety of factors — geographic proximity, number of case attempts,
best time to contact and other factors. For Closeout, the optimization software — in conjunction
with our effort to keep the highest performers - is designed to stabilize the closeout process by
assigning high performing enumerators a dedicated set of more permanently cases in a CFS Area.
By giving these enumerators more ownership of a set of cases, they can be more strategic in how
they attempt to contact them. For instance, if they get a lead on a proxy one day, they will be able
follow through on that proxy on a subsequent day.

Preventing the Movement of CFS Areas into Closeout Before 90%

8. The Census Bureau’s plan has always involved making all CFS areas eligible for
Closeout Phase when that CFS area either reaches a percentage completion threshold, or on a date

certain, approximately 2 - 3 weeks prior to scheduled conclusion of field operations. The date
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under the Replan when all CFS areas would have become eligible for Closeout Procedures was
September 11. Without the TRO, all CFS areas would be currently eligible for Closeout Phase.

9. Closeout procedures are used in every Census to finalize data collection because
they provide us with a consistent way to finish the census. Every CFS area is treated the same
way, which minimizes variability in how the data is collected. Consistency is an important element
of data quality.  We would also be able to finish more effectively using Closeout Procedures
because this would allow us to accept what we call “POP count only” (population count only,
without associated demographic information) is the minimal acceptable data necessary to fulfil the
requirements for apportionment. Under the Replan, for households that have not responded to the
Census in the final stage of the operation, we were going to utilize arrangements we had made
with the Internal Revenue Service (IRS) to allow us to use IRS population count information (a
high quality single administrative record source) as the sole source of POP count only information.
We still planned to make an attempt to contact these households, and if an enumerator could obtain
full information we would take that as a first choice. We have used POP count only enumeration
in all censuses since 1990; it is an established technique to convert the final and most difficult
cases, to meet the requirements for apportionment and to reduce the number of cases requiring
imputation.

Ceasing Assignment of Reinterview Cases

10. In order to finish field operations by a given deadline, we would normally cease
assigning new reinterview cases two weeks prior to conclusion. (The reinterview operation
involves reinterviewing selected addresses for quality assurance.) Continuing to assign
reinterview cases beyond that point would produce and continual cycle of new cases coming into
the field. If we were not under the TRO, we would have ceased assigning reinterview cases, SRQA
(Self Response Quality Assurance) cases, and field verification cases by September 16, 2020.
Every day that we are forced to send these reinterview cases prevents from deploying these

enumerators elsewhere, hindering our ability to complete the Census.
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11. The Census Bureau Detailed Operations Plan for NRFU states in chapter 2.3.5.3
(page 39)% we have 3 types of reinterviews during NRFU —

e Analytic: Based on statistical calculations, enumerators whose work differs
significantly from other enumerators are flagged as outliers. Cases completed by
these enumerators are chosen so that an analytic reinterview can be used to further
investigate these enumerators to determine if they are following proper
enumeration procedures.

e Random: Random reinterview involves reinterviewing a random sample of the
eligible cases completed by every enumerator.

e Supplemental: Supplemental reinterview allows the National Processing Center
(NPC) staff to select additional cases for reinterview for any enumerator at any time
during NRFU, if they suspect an enumerator may not be following procedures. This
can be done through manual selection, where the user selects a specific case for
supplemental RI, or future selection, where the user selects an enumerator and the

next two cases checked in for that enumerator are selected for supplemental RI.

12. The Census Bureau assessed whether we were getting sufficient quality control
using analytic and supplemental reinterviews, and as a part of our ongoing process management,
and under the Replan, we determined that we would discontinue sending random reinterview cases
to the field. In prior censuses, we selected cases for the Reinterview operation primarily through
random selection because the paper-based enumeration did not provide us with a method of near
real-time assessment of enumerator performance. In the 2020 Census, however, we can obtain
information from the handheld devices used by enumerators, such as information about where they
were at the time of the interview, the length of the interview, time spent on each question, and
other detailed metrics. The elimination of random reinterview was introduced at the same time as

the Replan and therefore we are enjoined from making the decision to discontinue this unnecessary

2 This is posted on the Census Bureau’s public website at https://www?2.census.gov/programs-
surveys/decennial/2020/program-management/planning-docs/NRFU-detailed-operational-plan_v20.pdf
DECLARATION OF ALBERT E. FONTENOT, JR.
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operation. The mandatory continuation of random reinterview simply diverts enumerators who
could be used to enumerate hard-to-count addresses.

Reversing Reduced Contacts for Vacant Units

13. As part of the Replan, the Census Bureau reduced the field work required to verify
that a vacant housing unit is, in fact, vacant. We do some follow up with housing units that
respondents report as vacant, simply to verify the information. Our original plan required us to
make as many as six visits to housing units that had previously been self-reported as vacant. Under
the Replan we reduced these six visits to one, and required no visit for self-reported vacant units
where we had confirmation of vacancy from administrative records. The TRO’s requirement that
we visit housing units that respondents reported to be vacant as many as six times, even if we have
confirmation of the vacancy from administrative records, also imperils our ability to complete the
data collection prior to September 30, 2020. As of September 21, 2020 we are finished with 88.8%
of the NRFU field work and 95.8% of the housing units in the nation have been enumerated - and
those numbers increase daily. Additionally, 4 states have 99% or more of their housing unit
enumeration completed. A total of 49 states, plus Washington D.C. and the Commonwealth of
Puerto Rico, have completed 90% or more of the housing units.

14. In my September 5 declaration, ECF No. 81-1, I stated that as of that date, and at
the completion rate we were then experiencing, we would be able to conclude data collection
operations by September 30 and achieve a 99% completion rate for every state. On September 11,
2020 I revised my assessment and stated that we were facing significant risks to complete all states
by September 30, due to factors beyond the Census Bureau’s control, such as wildfires in the
western part of our country, major storms, resurgence of COVID-19 restrictions and other similar
disruptions. My concerns in this regard continue. In the midst of major West Coast fires and air
quality issues that have accelerated since September 11, and the current impacts of Hurricane Sally
across the states of Louisiana, Mississippi, Alabama, the Florida panhandle area, parts of Georgia,
and South Carolina, I stated publicly on September 17, 2020 in the Census Scientific Advisory
Committee meeting that I did not know whether Mother Nature would allow us to meet the

September 30 date. Mother Nature, however, is not the only factor; every day that Court
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injunctions preclude us from following our normal field procedures makes it more difficult for us
to complete a timely and complete census.

15. The Census is a dynamic operation, conducted across the entire nation, and the
situation changes rapidly. We are now dealing with the effects of wildfires, smoke, and multiple
hurricanes, including storms still forming that may affect the Gulf Coast area. As of today, we
still have 1 state with a completion rate below 90%, thus demonstrating our urgent need to revert

to our planned completion strategies to meet the statutory deadline.

Iv. Steps to Conclude Post-data Collection Processing

16. The next major step, after the completion of data collection operations, is post
processing, which refers to the Census Bureau’s procedures to summarize the individual and
household data into usable, high quality tabulated data products. Our Replan schedule was
premised on beginning post processing on October 1 and was designed to allow the Census Bureau
to finish NRFU and post processing before the statutory deadline of December 31, 2020.

17. Our post processing procedures and systems are meticulously designed, tested and
proven to achieve standardized, thoroughly vetted, high quality data products that we can stand
behind. The 2020 Census leveraged significant advances in computing technology that have
occurred since the 2010 Census. Internet data collection, use of smart-phones for field data
collection, digital input of phone data collection, and state-of-the-art paper data capture have
enabled the Census Bureau to consolidate and prepare the raw census data for processing more
rapidly than ever before. Additionally, our computer applications include built-in quality controls
that guide respondents through the data collection process and help to ensure higher data accuracy
at the point of data input than ever before.

18. The computer processing systems at Census Headquarters have also been optimized
in partnership with industry leaders using the latest hardware, database, and processing technology
available. Taking advantage of this processing power and speed, we were able to accelerate our
processing time to fit within the Replan schedule.
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19. Nonetheless, post data collection processing is a particularly complex operation,
and the steps of the operation must generally be performed consecutively. It is not possible, e.g.,
to establish the final collection geograph (establishing the number of housing units for all
geographic boundaries in the nation) prior to processing housing units and group quarters that are
added or corrected during NRFU. Similarly, it is not possible to unduplicate responses prior to
processing all non-ID responses (responses submitted online or via telephone without a census
ID). In this sense, the post data collection activities are like building a house — one cannot apply
dry wall before erecting the walls, any more than one could lay floor tile before the floor is
constructed. There is an order of steps that must be maintained.

20. As part of developing the Replan schedule, we looked at the possibility of starting
the post data collection processing activities on a flow basis and reaffirmed that there is little
opportunity to begin until data collection operations close everywhere. As explained above, it is
generally necessary to perform processing steps consecutively, as each step depends upon
completion of the prior step. The only processing step we could adjust in the schedule was initial
processing of addresses, which we advanced by 26 days. It is not possible, however, to begin final
census response processing in one region of the country while another region is still collecting
data.

21. In my prior declaration I provided information about the various operations
comprising post processing and their original and Replan dates. I will not repeat that information
here.

22. Finally, we wish to be crystal clear that if the Court were to extend the data
collection period past September 30, 2020, the Census Bureau’s ability to meet its statutory
deadlines to produce apportionment counts prior to December 31, 2020 and redistricting data prior
to April 1, 2021 would be seriously jeopardized. The post processing deadlines for the Replan
schedule are tight, and extending the data collection deadline would, of necessity, cause the Census
Bureau would be at risk of failure of being unable to process the response data in time to meet its
statutory obligations. We have already compressed the post processing schedule from 5 months

to only 3 months. We previously planned and tested our post processing systems assuming that
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we would follow a traditional, sequential processing sequence, and the 3-month schedule
necessary for the Replan Schedule has already increased risk. We simply cannot shorten post
processing beyond the already shortened 3-month period without significant risk.

23. The harms discussed in this declaration will be particularly severe in the states that
are lagging in total response, primarily those states impacted by storms and weather conditions.
Without full latitude to follow our standard completion procedures, these states are more likely to
suffer an incomplete enumeration.

24. Both field operations and post processing are necessary to conduct the most
complete and accurate Census. Spending too much time or effort on one at the expense of the other
can result in a less complete or accurate Census. We at the Bureau use our expertise and
knowledge to determine the right balance between the two in light of the applicable constraints,
including the December 31 statutory deadline to complete the Census and the Secretary’s report
to the President. Were this Court’s actions to compress our timeline still further, the Census Bureau
would be at risk of not completing post processing without eliminating critical steps that are needed
to insure the accuracy of the enumeration and the apportionment counts. If the court requires us
to extend field operations past September 30, it necessarily will come at the expense of post
processing, given the statutory deadline of December 31. We currently compressed post
enumeration processes to the extent we believe feasible. Any shortening of the allotted time would
force us to decide whether to delete operations that are critical and necessary to preparing the
apportionment count. Under the current Census Act, neither the Census Bureau nor the Secretary

have missed the statutory deadline.

V.  Conclusion
25. The Census Bureau is doing everything it can to meet the statutory completion
deadline and to comply with the Court’s TRO. Continued requirement to comply with the
restrictions of the TRO means that the Census Bureau will risk missing its statutory deadline to

deliver apportionment data.
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26. I have read the foregoing and it is all true and correct.

DATED this __ day of September, 2020

Digitally signed by Albert E
Albert E Fontenot Fontenot

Date: 2020.09.22 11:52:54 -04'00'

Albert E. Fontenot, Jr.
Associate Director for Decennial Census Programs

United States Bureau of the Census
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Re: Thank you and question

witbur Ross NN

Mon 9/28/2020 5:12 PM

To: Ron S Jarmin (CENSUS/DEPDIR FED) <Ron.S.Jarmin@census.gov>

Cc: Albert E Fontenot (CENSUS/ADDC FED) <Albert.E.Fontenot@census.gov>; James T Christy (CENSUS/LA FED)
<James.T.Christy@census.gov>; Timothy P Olson (CENSUS/ADFO FED) <Timothy.P.Olson@census.gov>; Enrique
Lamas (CENSUS/DEPDIR FED) <Enrique.Lamas@census.gov>; Kelley, Karen (Federal) <KKelley@doc.gov>; Steven
Dillingham (CENSUS/DEPDIR FED) <steven.dillingham@census.gov>; Walsh, Michael (Federal)
<MWalsh@doc.gov>

Dear Ron, Thanks for the confirmation. Based on the staff recommendation | am extending

the field operation toOctober 5. Best regards , Wilbur Ross

Sent from my iPhone

On Sep 28, 2020, at 4:30 PM, Ron S Jarmin (CENSUS/DEPDIR FED)
<Ron.S.Jarmin@census.gov> wrote:

Yes sir, we need to finish field work on 10/5 if we are to have enough time (and
assuming all goes well) to finish the processing of the resident population,
federally affiliated overseas and, if requested, unlawful aliens in ICE Detention
Centers by 12/31. Other PM related outputs would be pushed to 1/11/2021.

Thanks

Ron S Jarmin, PhD., Deputy Director

U.S. Census Bureau

0:301-763-1858 | m: S EGzG

census.gov | @uscensusbureau
Shape your future. START HERE > 2020census.gov

From: Wilbur Ross [l Gz

Sent: Monday, September 28, 2020 3:52 PM

To: Ron S Jarmin (CENSUS/DEPDIR FED) <Ron.S.Jarmin@census.gov>; Albert E Fontenot
(CENSUS/ADDC FED) <Albert.E.Fontenot@census.gov>; James T Christy (CENSUS/LA FED)
<James.T.Christy@census.gov>; Timothy P Olson (CENSUS/ADFO FED)
<Timothy.P.Olson@census.gov>; Enrique Lamas (CENSUS/DEPDIR FED)
<Enrique.Lamas@census.gov>

Cc: Kelley, Karen (Federal) <KKelley@doc.gov>; Steven Dillingham (CENSUS/DEPDIR FED)

https://outlook.office365.com/mail/search/id/AAMKADUzMmZjZmE2LTIKMGUtNDhiYi... 9/28/2020
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<steven.dillingham@census.gov>; Walsh, Michael (Federal) <MWalsh@doc.gov>
Subject: Thank you and question

Thank you for the excellent briefing this afternoon. As | prepare to make the decision, |
would like to make sure that | understood correctly that your team’s opinion is that if we
stay in the field beyond October 5, we would not be able to meet the statutory deadline
of December 31. Please confirm at your earliest convenience as | understand you would
like to make an announcement today. Thank you again.

https://outlook.office365.com/mail/search/id/AAMKADUzMmZjZmE2LTIKMGUtNDhiYi... 9/28/2020
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