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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
EL PASO DIVISION

LEAGUE OF UNITED LATIN
AMERICAN CITIZENS, et al.,

Plaintiffs,
EDDIE BERNICE JOHNSON, et al.,
Plaintiff-Intervenors,

V.

GREG ABBOTT, in his official capacity as
Governor of the State of Texas, et al.,

Defendants.

L L L L L L L L L L S L LT S L

EP-21-CV-00259-DCG-JES-JVB
[Lead Case]

UNITED STATES OF AMERICA,
Plaintiff,

\A

STATE OF TEXAS, et al.

Defendants.
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Case No. 3:21-CV-00299-DCG-JES-JVB
[Consolidated Case]

RESPONDENTS ERIC WIENCKOWSKI AND THOMAS BRYAN’S MEMORANDUM
OF LAW IN OPPOSITION TO THE UNITED STATES’ MOTION TO COMPEL
COMPLIANCE WITH NON-PARTY SUBPOENA

Respondents Eric Wienckowski and Thomas Bryan (collectively, *“Respondents”)

respectfully submit this Memorandum of Law in Opposition to the United States’ Motion to
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Compel Compliance with Non-Party Subpoena (Doc. No. 384).! The United States has failed to
carry its burden to show that Respondents must produce documents in their possession, all of
which are subject to numerous privileges and protections. For the reasons set forth below, the
Court should deny the United States’ Motion to Compel.
L. Background

Thomas Bryan is a demographer who was hired as a consulting expert by the law firm
Butler Snow LLP to assist the firm in advising its client—the Chairman and his staff of the House
Redistricting Committee of the Texas House of Representatives, including the General Counsel to
the Texas House—in state legislative, board of education, and congressional reapportionment and
redistricting matters. Ex. 1, Bryan Decl. Mr. Bryan’s engagement letter with the firm explicitly
states that the firm hired Mr. Bryan in anticipation of litigation. Ex. 1A, Bryan Engagement Ltr.
After Mr. Bryan was retained by Butler Snow, he hired Mr. Wienckowski to assist him in providing
advice and consulting to the firm and its clients. Ex. 1, Bryan Decl. Respondents provided services
only as directed by Butler Snow to assist the firm in rendering legal advice and consultation to the
firm’s clients. Ex. 2, Field Decl.

The United States served subpoenas on Respondents seeking documents and

communications Respondents prepared in their course and scope of work for Butler Snow. EX. 3,

! Respondents recognize that the United States’ motion to compel as to Respondent Thomas Bryan
is not yet before this Court. The United States served Respondents with identical subpoenas,
Respondents served the United States with identical objections and responses, and the United
States filed near identical enforcement actions in the Southern District of New York for Mr.
Wienckowski and the Eastern District of Virginia for Mr. Bryan. Pending in the Eastern District
of Virginia is Mr. Bryan’s unopposed motion to transfer to this Court the enforcement action as to
his subpoena. See In re Subpoena to Thomas Bryan, N0.3:22mc007 (E.D. Va.), Doc. No. 5 (filed
June 24, 2022). Respondents anticipate the United States’ enforcement action in the Thomas
Bryan matter will be transferred to this Court at any moment. Accordingly, in the interest of the
Court’s time, Respondents offer a combined response to the United States’ enforcement actions as
to both Mr. Wienckowski and Mr. Bryan.



Case 3:21-cv-00259-DCG-JES-JVB Document 390 Filed 06/29/22 Page 3 of 19

Bryan & Wienckowski Subpoenas. Respondents timely served objections and responses to the
United States’ subpoenas, in which Respondents explained that any document in their possession
is shielded from disclosure under a number of protections and privileges, including the work-
product immunity doctrine, the non-testifying expert protection, the attorney-client privilege, and
the legislative privilege. See generally id. The United States subsequently filed nearly identical
enforcement actions to compel responses to the subpoenas in the Eastern District of Virginia and
the Southern District of New York, the districts in which Respondents reside. Mot. at 1. Upon a
motion filed by Mr. Wienckowski, the Southern District of New York transferred the enforcement
action to this Court, which the Court then consolidated with the underlying redistricting litigation.
See United States v. Wienckowski, No. 3:22-MC-00219 (W.D. Tex.), Doc. No. 17 (consolidating
the enforcement action as to Mr. Wienckowski with the redistricting litigation pending in this
Court). Mr. Bryan’s motion to transfer the enforcement action related to the subpoena issued to
him is currently pending in the Eastern District of Virginia. In re Subpoena to Thomas Bryan,
No0.3:22mc007 (E.D. Va.), Doc. No. 5 (filed June 24, 2022).
IL. Legal Standard

Rule 45 of the Federal Rules of Civil Procedure sets forth numerous limitations and
protections available to a non-party subjected to a Rule 45 subpoena. See generally Fed. R. Civ.
P. 45. The rule prohibits subpoenas that target “privileged or other protected matter” or are
otherwise unduly burdensome. Fed. R. Civ. P. 45(d)(3)(A)(iii)-(iv). Specifically, Rule 45
provides that a person may withhold subpoenaed information “under a claim the information is
privileged or subject to protection as trial-preparation material.” Fed. R. Civ. P. 45(e)(2). The
person asserting a claim of privilege must expressly make the claim and describe the nature of the

withheld documents such that the party seeking the documents will be able to assess the
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applicability of the claimed privileges or protections. Fed. R. Civ. P. 45(e)(2).
III. Argument

As outlined in Respondents’ detailed objections and responses to the subpoenas, every
document in Respondents’ possession is protected from disclosure based on several overlapping
protections and privileges. Perhaps most significantly, due to the nature of Respondents’ role as
consulting experts to the Butler Snow law firm, any potentially responsive document in
Respondents’ possession is guarded from disclosure by Rule 45’s work-product protection and the
attorney-client privilege.

The United States has wholly failed to offer any legitimate basis on which any of Rule 45’s
protections may be overcome in this instance. Respondents will address each of their objections,
and the United States’ arguments, in turn.

A. The United States seeks irrelevant information and documents.

The United States contends that the requested materials are relevant and must therefore be
produced. Mot. at 4. But in making this categorical argument, the United States fails to address
the specific relevancy objections Respondents raised in their objections and responses. EX. 4,
Objections & Responses. For example, the United States offers no explanation as to why any
documents or communications dated prior to the release of the Census Bureau data in the late
summer of 2021, or any documents created after October 25, 2021, the date the redistricting bills
were enacted, are relevant. Perez v. Perry, Civ. No. SA-11-CV-360-OLG-JES-XR, 2014 WL
3359324, at *2 (W.D. Tex. July 9, 2014) (concluding that communications after passage of
legislative maps is irrelevant); see Ex. 4, Objections and Responses. Similarly, the United States’
overbroad requests for “all documents” relating to the redistricting process in Requests 6, 7, and 8

necessarily call for irrelevant documents. Ex. 3, Bryan & Wienckowski Subpoenas at 9-12. The
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United States provides no justification for why Respondents should be compelled to undertake the
arduous task of producing such irrelevant documents.

B. Respondents have not waived any claimed privilege.

The United States claims that by not producing a privilege log, Respondents waived any
claim of privilege. Mot. at 5. But the United States’ position is inconsistent with Rule 45 and the
way in which courts in this Circuit have applied Rule 45. Rule 45(d)(2) requires that a person
claiming any privilege or protection in response to a subpoena to “describe the nature of the
withheld documents, communications, or tangible things in a manner that, without revealing
information itself privileged or protected, will enable the parties to assess the claim.” Fed. R. Civ.
P. 45(d)(2). Respondents are consulting-only experts who advised Butler Snow in the firm’s legal
advice to its clients, the Chairman of the House Redistricting Committee and his staff and the
General Counsel to the Texas House, during the 2021 redistricting process. Ex. 2, Field Decl. As
Respondents explain in their objections and responses, any document in Respondents’ possession
is subject to the work-product protection, the non-testifying expert protection, the attorney-client
privilege, and the legislative privilege. EX. 4, Objections and Responses. In other words, there is
no document in Respondents’ possession that is not privileged. Because Respondents asserted
these specific protections and privileges to every document in their possession due to the nature of
their role as consulting experts to Butler Snow, a privilege log would not provide any additional
information that would enable the United States “to assess the claim” of privilege. Fed. R. Civ. P.
45(e)(2)(A).

Moreover, Rule 45 does not state that a privilege log is required every time a non-party
individual claims protections or privileges, nor does the rule prescribe a time for producing a

privilege log. The plain text of Rule 45 certainly does not suggest that a non-party individual
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waives privileges or protections the individual specifically raised in his objections and responses
to a Rule 45 subpoena by failing to produce a privilege log prior to the deadline to respond to the
subpoena. See id. Instead, Rule 45 simply requires the person subject to the subpoena to expressly
claim the privilege and describe the nature of the withheld documents so that the parties may asses
the claim of privilege. Id.

The authority the United States cites does not support its contention that Respondents have
waived any claimed protection or privilege. For example, OneBeacon Ins. Co. v. Forman Int’l,
Ltd., No. 1:04cv2271 (RWS), 2006 WL 3771010 (S.D. N.Y. Dec. 13, 2006), involved a subpoena
targeted at a party to the litigation (and the party’s attorneys)—not a third party such as
Respondents. Id. at *1. Further, the court in OneBeacon did not order the target of the subpoena
to produce privileged documents on the basis that any privilege was waived by the party’s failure
to produce a privilege log. Id. at *8. Instead, the court ordered the party to produce a privilege
log. Id. at *8-9. Similarly, Agee v. Wayne Farms, L.L.C., Nos. 2:06cv268KS-MTP, 2:07cv29KS-
MTP, 2007 WL 2903208, at *1 (S.D. Miss. 2007), involved a subpoena targeting a party, which
is an entirely different context than a subpoena targeting a non-party consulting expert. Moreover,
the court in Agee concluded that the party waived its privilege by failing to produce a privilege log
pursuant to the Court’s local rules—not pursuant to Rule 45. 7d. at *3.

Read together, the authority the United States relies on does not support the United States’
position that Respondents waived any claimed privileges or protections by failing to produce a
privilege log. To the contrary, courts in the Fifth Circuit have explained that “where a party has
asserted a privilege but has simply failed to submit a complete and/or timely privilege log, courts
often do not find a waiver of privilege.” Louisiana CNI, LLC v. Landmark Am. Ins. Co., No. 06-

112-D-M2, 2006 WL 8435026, at *8 (M.D. La. Oct. 19, 2006) (collecting cases). Indeed, even if
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a privilege log is required under Rule 45, it is unclear as to when the person subject to the subpoena
should produce such alog. See Am. Fed’n of Musicians of the U.S. & Can. v. Skodam Films, LLC,
313 F.R.D. 39, 56 (N.D. Tex. 2015) (collecting cases analyzing the ambiguity on when and under
what circumstances a privilege log is required under Rule 45). Here, a privilege log is not required
because every document in Respondents’ possession is protected by the various protections and
privileges discussed below due to the nature of Respondents’ relationship with Butler Snow. See
In re Hubbard, 803 F.3d 1298, 1311 (11th Cir. 2015) (concluding that Rule 45 does not require a
privilege log when “none of the information sought could have been outside of the privilege”).
Because Rule 45 is explicitly concerned with ameliorating the burdens placed on non-party
individuals served with a subpoena, a privilege log would serve no legitimate purpose here other
than to add additional and unwarranted burden on Respondents. See Medina v. Schnatter, No. 1-
22-CV-498-LY, 2022 WL 2161712, at *2 (W.D. Tex. June 15, 2022) (explaining that Rule 45
“affords non-parties greater protection in terms of the burden that can be imposed upon them”).
In any event, to the extent a privilege log may ultimately be required, there is no support for the
proposition that, under Rule 45, Respondents have waived any privilege by not producing a
privilege log at this specific juncture.

C. Respondents have asserted valid protections and privileges that apply to every
document or communication requested in the subpoena.

The United States’ motion to compel should be denied because several protections and
privileges shield these documents and communications from disclosure, including the work-
product protection, the trial preparation protection, the attorney client privilege, and the legislative

privilege.
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1. The work-product protection applies to all documents in Respondents’
possession.

Rule 45 expressly extends work-product protections to non-parties served with Rule 45
subpoenas by not requiring “disclosure of privileged or other protected matter.” Fed. R. Civ. P.
45(d)(3)(A)(iii) (emphasis added); see also La Union Del Pueblo Entero v. Abbott, No. SA-21-
CV-00844-XR, 2022 WL 1667687, at *1 (W.D. Tex. May 25, 2022) (“Rule 45(e)(2) governs a
non-party’s withholding of information on the grounds of privilege or work-product protections.”
(quoting Skodam Films, 313 F.R.D. at 46); Spilker v. Medtronic, Inc., No. 4:13-CV-76-H, 2015
WL 12851391, at *3 (E.D.N.C. Jan. 6, 2015) (“Rule 45 expressly provides the work product of
non-parties . . . protection from discovery.”); Carnes v. Crete Carrier Corp., 244 F.R.D. 694, 699
(N.D. Ga. 2007) (extending work-product protection to non-party because “Rule 45 . . . suggest[s]
that the scope of protection should extend to a non-party”™); In re: Motor Fuel Temperature Sales
Pracs. Litig., No. 07-MD-1840-KHV, 2010 WL 11431875, at *4 n.27 (D. Kan. July 7, 2010)
(“Rule 45(c)(3), (d)(2) extends the same work-product protection to non-parties served with a
subpoena. Courts have therefore applied the work-product standards embodied in Rule 26(b)(3)
when a non-party objects to a subpoena on work-product grounds.”). “The work product doctrine
protects that which an attorney causes to be created in anticipation of litigation.” King v. Odeco
Inc., 106 F.3d 396 (5th Cir. 1997). In the redistricting context, work-product protections extend
to a consulting expert who was hired by lawyers advising legislators in the redistricting process.
See Marylanders for Fair Representation, Inc. v. Schaefer, 144 F.R.D. 292, 303 (D. Md. 1992)
(explaining that if a consulting expert is hired to advise in the redistricting process, and the expert
is hired in anticipation of litigation, the expert is protected from discovery by nature of the work-
product protection).

Butler Snow LLP retained Thomas Bryan as a consulting expert to provide advice to the
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firm and its clients—the Chairman of the House Redistricting Committee, the Chairman’s staff,
and the General Counsel to the Texas House—as needed in state legislative, board of education,
and congressional reapportionment and redistricting matters. See Ex. 1A, Bryan Engagement Ltr.;
Ex. 2A, Butler Snow Engagement Ltr. Mr. Bryan, in turn, hired Mr. Wienckowski to assist Mr.
Bryan in providing expert consulting services to Butler Snow LLP and its clients. Ex. 1, Bryan
Decl. The engagement agreement between Mr. Bryan and Butler Snow explicitly states that Mr.
Bryan was hired in anticipation of litigation: “The nature and history of redrawing political
boundaries at the statewide level is such that litigation may result in the process and thus we are
retaining you in anticipation of litigation.” Ex. 1A, Bryan Engagement Ltr. Indeed, Mr. Bryan
has understood since the onset of his engagement that he was retained in anticipation of litigation.
See Ex. 1, Bryan Decl.. Mr. Bryan’s engagement letter and his understanding of his role leave no
doubt that Mr. Bryan was retained as a consulting expert in anticipation of litigation. See Wells
Fargo Bank, N.A. v. ANC Vista I, LLC, No. 2:14-CV-00840-JCM, 2015 WL 557069, at *2 (D.
Nev. Feb. 11, 2015) (explaining that in determining whether a document was prepared in
anticipation of litigation, “courts weigh factors such as the timing of the retention of the non-
testifying expert and the existence of other evidence, such as supporting affidavits and engagement
letters”). Because Mr. Wienckowski was hired by Mr. Bryan, any documents in Mr.
Wienckowski’s possession are subject to the same work-product protections afforded to Mr. Bryan
by virtue of the engagement between Mr. Bryan and Butler Snow LLP. Accordingly, all
documents in Respondents’ possession are protected work-product and thus protected from
discovery under Rule 45.

Finally, the United States has not carried its burden to demonstrate that the work-product

doctrine should be overcome based on the facts and circumstances of this case. Indeed, the United
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States does not even make such an argument in its motion to compel.

There are generally two categories of protected work-product: “fact” or “ordinary” work-
product—any material “prepared in anticipation of litigation,” and “core “or “opinion” work-
product—which includes the “mental impressions, conclusions, opinions or legal theories of an
attorney.” Fed. R. Civ. P. 26(b)(3)(A)&(B); see Carnes, 244 F.R.D. at 699 (applying Rule
26(b)(3)’s work product protections to a subpoena issued under Rule 45). Because of
Respondents’ role as consulting experts hired by Butler Snow in anticipation of litigation, any
document or communication potentially responsive to the subpoenas in Respondents’ possession
is necessarily either fact or opinion work-product. To overcome the fact work-product protection,
the United States must demonstrate a substantial need for the materials to prepare its case and that
it cannot, without undue hardship, obtain their substantial equivalent by other means. Fed. R. Civ.
P. 26(b)(3)(A)(ii); Doe 1 v. Baylor Univ, 335 F.R.D. 476 (W.D. Tex. 2020). Opinion, work-
product, on the other hand, is generally afforded near absolute protection from discovery. See In
re Int’l Sys. & Ctrls. Corp Securities Litig., 693 F.2d 1235, 1240 (5th Cir. 1982) (explaining that
courts have described the protection afforded to opinion work product as “an almost absolute
protection”). Belying any notion that the United States should be allowed to pierce the fact work-
product protection is the availability of the information the United States seeks from other means.
Indeed, as discussed in Respondents’ objections and responses, much of the information the United
States seeks is publicly available. Ex. 4, Objections & Responses. The United States has wholly
failed to carry its burden to demonstrate that it cannot obtain the materials it seeks from
Respondents through other means or that it has a substantial need for the protected information.
Needless to say, the United States certainly has not satisfied the far higher standard to pierce the

opinion work-product protection. Teleplus, Inc. v. Avantel, S.A., No. SA 98-CA-849 WWJ, 2003

10
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WL 23282491, at *3 (W.D. Tex. Apr. 9, 2003) (“Opinion work product is protected absolutely
from production[.]”).

In sum, any potentially responsive document in Respondents’ possession is guarded from
disclosure under the Rule 45’s well-settled work-product protection. Butler Snow’s engagement
letter with Mr. Bryan explicitly states that Mr. Bryan was retained in anticipation of litigation. The
United States has not demonstrated any need, much less a substantial one, for the materials
requested nor has it shown that it cannot obtain the information by other means.

2. The trial preparation protection extends to every document in
Respondents’ possession.

Alternatively, the trial preparation protection afforded to non-testifying experts extends to
all documents in Respondents’ possession. The United States contends that Rule 26(b)(4)(D)
cannot apply to Respondents’ documents because the rule applies only to interrogatories or
depositions. Mot. at 6-7. But courts have explained that Rule 26(b)(4)(D)’s protections should
not be so narrowly construed and may apply to attempts to discover documents beyond
interrogatories or depositions. See Liveperson, Inc. v. 24/7 Customer, Inc., No. 14 CIV. 1559
RWS, 2015 WL 4597546, at *2 (S.D.N.Y. July 30, 2015) (“Defendant’s contention that Rule
26(b)(4)(D)’s disclosure limitations apply only to discovery requests is unconvincing.”); see ANC
Vista, 2015 WL 557069, at *3 (applying Rule 26(b)(4)(D)’s protections to a subpoena for
document production). Indeed, Rule 26(b)(4)(D) essentially extends the work product protection
codified in Rule 26(b)(3) to facts known and opinions held by non-testifying, consulting experts.
Lindon v. Kakavand, No. 5:13-CV-26-DCR-REW, 2014 WL 12648464, at *1 (E.D. Ky. Apr. 29,
2014) (citing William A. Gross Const., Assoc, Inc. v. Am. Mfrs. Mut. Ins. Co., 262 F.R.D. 354, 361
(S.D.N.Y. 2009)); see also Monarch Knitting Mach. Corp. v. Sulzer Morat GMBH, No. 85 CIV.

3412 (LBS), 1998 WL 338106, at *2 (S.D.N.Y. June 25, 1998) (“Under this rule, a consulting

11
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expert who will not testify at trial, ‘is generally immune from discovery.’”).

As discussed above, Mr. Bryan was expressly retained by Butler Snow in anticipation of
litigation. Any documents prepared by Mr. Bryan in the course of his engagement with Butler
Snow are, by definition, protected by Rule 26(b)(4)(D). And because Mr. Wienckowski was
employed by Mr. Bryan, and any responsive document in Mr. Wienckowski’s possession was
created within the course and scope of his work for Mr. Bryan, Mr. Wienckowski’s documents are
also prohibited from discovery under Rule 26(b)(4)(D).

The United States also takes issue with the application of Rule 26(b)(4)(D) to Respondents’
documents because it contends the rule only applies to information created “for a party” to the
litigation. Mot. at 8. While Respondents themselves are not parties to the litigation, they produced
work product for parties to this litigation and are thus subject to Rule 26(b)(4)(D)’s protections.
Butler Snow’s clients include the Chairman of the Texas House Redistricting Committee, Todd
Hunter, the Chairman’s staff, and the General Counsel to the Texas House of Representatives.
Ex. 2A, Butler Snow Engagement Ltr.; Ex. 5, Hunter Decl. The State of Texas is a party to this
litigation, and Chairman Hunter is a member of the House of Representatives of the State of Texas.
Thus, Chairman Hunter is a representative of Defendant the State of Texas. Indeed, the specific
allegations the United States made in its initial lawsuit specifically targeted actions by the
Legislature on behalf of the State of Texas. See United States v. State of Texas, No. 3:21-CV-
00299-DCG-JES-JVB, Doc. No. 1, at 1. The United States cannot avoid Rule 26(b)(4)’s
protections on the basis that Chairman Hunter is himself not a named party, especially amid the
United States’ initiation of this litigation against the State of Texas based on actions taken by the
State’s duly elected legislature. Thus, the “facts known or opinions held” by Respondents are

shielded from discovery because Respondents were retained to advise Chairman Hunter, a member
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of the Texas Legislature and the Chairman of the Texas House Redistricting Committee. See F.
R. Civ. P. 26(b)(4)(D).

3. Documents and communications in Respondents’ possession are protected
by the attorney-client privilege.

The attorney-client privilege is the oldest of the privileges for confidential communications
known to the common law. Upjohn Co. v. United States, 449 U.S. 383, 389 (1981). Its purpose
is to encourage full and frank communication between attorneys and their clients and thereby
promote broader public interests in the observance of law and administration of justice. Id. The
privilege recognizes that sound legal advice or advocacy serves public ends. /d.

In the case of redistricting, the involvement of attorneys and expert consultants to ensure
legal compliance of electoral maps should be encouraged as sound public policy. The United
States, however, wishes to undermine the confidential advice provided by attorneys and their
consultants in determining the maps’ legal compliance. Instead, the United States asserts that
attorneys and their clients’ seeking advice from cartographic experts cannot qualify as an attorney-
client relationship. Mot. at 8. The United States is wrong.

To invoke the attorney-client privilege, Respondents Bryan and Wienckowski must
establish: (1) a confidential communication; (2) made to a lawyer or his subordinate; (2) for the
primary purpose of securing either a legal opinion, legal services, or assistance in a legal
proceeding. See United States v. Robinson, 121 F.3d 971, 974 (5th Cir.1997). Once Respondents
establish the privilege, the burden shifts to the United States to prove any applicable exceptions.
Equal Emp. Opportunity Comm’n v. BDO USA, L.L.P., 876 F.3d 690, 695-96 (5th Cir. 2017).

An attorney may hire a professional or expert to assist him in providing legal advice, and
the expert’s communications to the attorney and client are likewise privileged and immune from

production. United States v. Davis, 636 F.2d 1028, 1043-44 (5th Cir. 1981); Milburn v. United

13
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States, 804 F. Supp. 2d 544, 549-50 (W.D. Tex. 2010). This protection will apply so long as the
proponent of the privilege proves that the documents provided to the attorney and client were for
purposes of the provision of legal advice. Davis, 636 F.2d at 1043-44.

Butler Snow LLP has an attorney-client relationship with Representative Todd Hunter in
his capacity as Chair of the House Redistricting Committee, “his staff . . . and the General Counsel
to the House.” Ex. 3, Field Decl. The “staff” includes Adam Foltz. Id.; Ex. 5, Hunter Decl. As
part of Butler Snow’s engagement, the firm was authorized to “retain any necessary experts.” Id.
Butler Snow retained Thomas Bryan to consult in rendering legal services to its clients, including:

(1) analysis, interpretation and application of Census data and advise on all data

related issues; (2) preparation of benchmark plan and modeling to determine areas

of state where most likely change to occur; (3) data set development for preparing

redistricting plans; (4) preparation of draft plans; (5) analysis of draft plans

submitted by others; (6) analysis of compliance with traditional redistricting
criteria; (7) analysis of the traditional redistricting criterion of compactness, run
compactness scores and advise on same; (7) [sic] any other demographic related
issue(s) as directed by us.

Ex. 1A, Bryan Engagement Ltr.

Butler Snow used Respondent Tom Bryan, who later employed others, such as Respondent
Eric Wienckowski, to assist Butler Snow in analyzing plan proposals and census data as the firm
advised its clients on legal compliance. Ex. 2, Field Decl. This provision of legal advice
sometimes required Butler Snow to share Respondents’ work product directly with a client in the
course of advising the client. This was especially true in advising Adam Foltz or Chairman Hunter
concerning the legal compliance of any particular map or member submission. Neither Mr. Bryan
nor Mr. Wienckowski took any action or provided any consultation without Butler Snow’s
direction that they do so. Id. Other than one introductory meeting between Chairman Hunter and

Mr. Bryan at Butler Snow’s direction, neither Mr. Bryan nor Mr. Wienckowski communicated

with a Butler Snow client other than Adam Foltz, and again, even then, only under the direction

14
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and supervision of Butler Snow attorneys. Id. Chairman Hunter has not waived any privilege
relating to Butler Snow’s work product or the firm’s communications, including communications
and work product by any consultants the firm hired in representing Chairman Hunter and his staff.
Ex. 5, Hunter Decl.

The United States’ strategy in seeking documents directly from consultants it knows were
hired by a law firm in provision of advice to the Chair of the Texas House Committee on
Redistricting and the Chairman’s staff on legal compliance undermines the very purpose of the
privilege. “But if the purpose of the attorney-client privilege is to be served, the attorney and client
must be able to predict with some degree of certainty whether particular discussions will be
protected. An uncertain privilege, or one which purports to be certain but results in widely varying
applications by the courts, is little better than no privilege at all.” Upjohn, 449 U.S. at 393.

The writing of the Supreme Court in Upjohn is equally applicable to the situation this Court
now faces amid the United States’ strategy. “While it would probably be more convenient for the
Government to secure the results of petitioner’s internal investigation by simply subpoenaing the
questionnaires and notes taken by petitioner’s attorneys, such considerations of convenience do
not overcome the policies served by the attorney-client privilege. As Justice Jackson noted in his
concurring opinion in Hickman v. Taylor, 329 U.S., at 516, 67 S.Ct., at 396: *‘Discovery was hardly
intended to enable a learned profession to perform its functions . .. on wits borrowed from the
adversary.”” Id. at 396.

Here, the United States has depositions scheduled for Adam Foltz on July 14 and Chairman
Hunter on July 15. The United States can question these individuals on what communications, if
any, they had with Respondents and, without divulging the content of those communications, the

circumstances and general subject-matter of any such communications. Instead, the United States
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seeks to short-cut the privilege as a matter of convenience; this convenience, however, does not
vitiate the underlying purposes of the privilege, and it should not be disregarded so lightly. Id.

Respondents have carried their burden of establishing the attorney-client privilege, and the
United States’ motion should be denied.

4. The legislative privilege extends to every document and communication in
Respondents’ possession.

Finally, any potentially responsive documents in Respondents’ possession are protected
from disclosure under the legislative privilege. Legislative immunity, and the attending privilege,
safeguard the legislative process. At the founding, legislative privilege and immunity were
“deemed so essential” that these safeguards were “written into the Articles of Confederation and
later into the Constitution.” Tenney v. Brandhove, 341 U.S. 367, 372 (1951). Still today, they
protect legislators from inquiries about what motivated or informed their legislative acts, based on
the elementary principle that it is “not consonant with our scheme of government for a court to
inquire into the motives of legislators.” Id. at 377; see, e.g., Biblia Abierta v. Banks, 129 F.3d 899,
905 (7th Cir. 1997) (“An inquiry into a legislator’s motives for his actions, regardless of whether
those reasons are proper or improper, is not an appropriate consideration for the court.”); Lee v.
City of L.A., 908 F.3d 1175, 1187-88 (9th Cir. 2018) (rejecting redistricting “Plaintiffs[’] call for
a categorical exception whenever a constitutional claim directly implicates the government’s
intent,” which “would render the privilege ‘of little value’” (quoting Tenney, 341 U.S. at 377)); In
re Hubbard, 803 F.3d 1298, 1307-08, 1315 (11th Cir. 2015) (quashing subpoenas for legislators’
documents); Reeder v. Madigan, 780 F.3d 799, 804 (7th Cir. 2015) (raising concerns that it would
be “nearly impossible for a legislature to function” without privilege).

The legislative privilege extends to consultants hired to assist legislators in performing

their legislative functions. See, e.g., ACORN v. Cnty. of Nassau, No. 05CV2301 (JFB) (WDW),

16
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2009 WL 2923435, at *5 (E.D.N.Y. Sept. 10, 2009) (concluding legislative privilege extended to
private consulting firm hired to advise city in zoning issues). In evaluating whether the legislative
privilege extends to a particular individual, “courts are to evaluate the ‘“function’ performed by the
individual claiming the privilege, that is, whether the function performed was ‘legislative’ or
‘administrative,” not whether the entity in which the individual was operating was necessarily
solely a legislative body.” Johnson v. Metro. Gov. of Nashville and Davidson Cnty., Nos. 3:07-
0979, 3:08-0031, 2009 WL 1952780, at *4 (M.D. Tenn. July 2, 2009). Ultimately, “[l]egislators
must be permitted to have discussions and obtain recommendations from experts retained by them
to assist in their legislative functions, without vitiating or waiving legislative privilege.” 4CORN,
2009 WL 2923435, at *6.

Here, Respondents were hired by Butler Snow to assist the firm’s client—Chairman Hunter
and his staff and the General Counsel of the Texas House—in a quintessential and indeed
mandatory legislative function: the reapportionment of the State’s legislative, state board of
education, and congressional districts. Ex. 1A, Bryan Engagement Ltr.; see also Tex. Const. art.
111, 8 28 (requiring the Texas Legislature to apportion the state into senatorial and representative
districts following publication of the decennial United States census).? As a result of their work
for Butler Snow on behalf of Chairman Hunter and his staff, the legislative privilege shields any
documents in Respondents’ possession from discovery.

IV.  Conclusion

For the foregoing reasons, Respondents respectfully request that the Court deny the United

2 The fact that Respondents were also assisting legislators in performing a legislative function does
not mean that Respondents were not also engaged in the redistricting process in anticipation of
litigation. See infra, C.1; Cf. Bush v. Vera, 517 U.S. 952, 1038 (1996) (Stevens, J., dissenting)
(“After . . . today’s decisions, States may find it extremely difficult to avoid litigation flowing from
decennial redistricting.”).

17
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States’ Motion to Compel.

Dated: June 29, 2022

18

Respectfully submitted,

[sIScott K. Field

Scott K. Field

Tex. Bar No. 00793725
scott.field@butlersnow.com
Marshall A. Bowen

Tex. Bar No. 24096672
marshall.bowen@butlersnow.com
BUTLER SNOW LLP

1400 Lavaca St., Suite 1000
Austin, TX 78701

(737) 802-1800

Counsel for Respondents Eric Wienckowski
and Thomas Bryan
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CERTIFICATE OF SERVICE

| hereby certify on June 29, 2022, copies of the foregoing Response to the United States’
Motion to Compel was served on counsel of record through the Court’s CM/ECF service.

[sIScott K. Field
Scott K. Field
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
EL PASO DIVISION

LEAGUE OF UNITED LATIN
AMERICAN CITIZENS, et al.,

Plaintiffs,

EDDIE BERNICE JOHNSON, et al.,

EP-21-CV-00259-DCG-JES-JVB

Plaintiff-Intervenors, [Lead Case|

V.

GREG ABBOTT, in his official capacity as
Governor of the State of Texas, et al.,

LN L L LD L L L L L L L L L L L

Defendants.

UNITED STATES OF AMERICA,

Plaintiff,

Case No. 3:21-CV-00299-DCG-JES-JVB

v. [Consolidated Case]

STATE OF TEXAS, et al.

Defendants.

LN L L LT L L L L S L

DECLARATION OF THOMAS BRYAN

I, Thomas Bryan, declare as follows:

1. I am an expert in demography with over 30 years of experience, and I have 20 years
of experience working in the area of reapportionment and redistricting.

2. In March 2021, I was retained by the law firm Butler Snow LLP to provide advice
and consultation to the firm as a consultant so that it could advise its clients—the Chairman and
his staff of the House Redistricting Committee of the Texas House of Representatives and the

General Counsel to the Texas House of Representatives—in state legislative, board of education

BRYAN DECLARATION PAGE10OF3
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and congressional reapportionment and redistricting matters in the State of Texas. I acted only as
directed by Butler Snow and pursuant to the scope of our engagement. A true and correct copy of
the engagement letter I signed with Butler Snow is attached hereto as Exhibit A.

3. Given that, in my experience, litigation nearly always closely follows any
redistricting process, I understood at the time I was retained, and at all times since, that I was
retained by Butler Snow in anticipation of litigation. My engagement letter with Butler Snow
reflects this mutual understanding.

4. I employed Eric Wienckowski to assist me in my role as a consultant for Butler
Snow, and Mr. Wienckowski acted only at my direction to assist in provision of consulting services
to the firm. Mr. Wienckowski has no documents in his possession that I do not have in my
possession.

5. All documents Mr. Wienckowski and I created in the course and scope of our
engagement with Butler Snow were provided only to Butler Snow pursuant to my consulting
expert agreement with the firm or, on rare occasions, to the Chairman’s staff under Butler Snow’s
direct supervision.

6. I had no communications with any Butler Snow clients except as directed by Butler
Snow. Even then, such communications were at the direction of Butler Snow and/or in the
presence of Butler Snow attorneys as part of its provision of legal services. My only interactions
with the firm’s clients were during introductory meetings with the Chairman and his staff, and
these meetings were under the direction and supervision of Butler Snow, as well as later meetings
with Adam Foltz, again at the direction of Butler Snow.

7. I declare under penalty of perjury and subject to the provisions of 28 U.S.C. § 1746

that the foregoing is true and correct.

BRYAN DECLARATION PAGE2 OF 3
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Dated: June 29, 2022

Thomas Bryan

BRYAN DECLARATION PAGE3 OF 3
64798089.v1
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April 8, 2021

VIA E-MAIL

Mr. Thomas M. Bryan
3132 Briarmoor Lane
Midlothian, VA 23113
tom@bryangeodemo.com

Re:  Consulting Expert Services
Dear Tom:

Our law firm wishes to engage you as a consulting expert to assist with state legislative,
board of education and congressional reapportionment and redistricting in the State of Texas.
This letter amends the terms of our agreement dated March 22 ,2021 with you for these services.

1. Scope of Services: We represent the Chairman and his staff of the House
Redistricting Committee of the Texas House of Representatives. We are retaining you as a
consulting expert to provide advice and consultation to our firm and our client as needed in state
legislative, board of education and congressional reapportionment and redistricting matters in
the State of Texas, including but not limited to: (1) analysis , interpretation and application of
Census data and advise on all data related issues; (2) preparation of benchmark plan and
modeling to determine areas of state where most likely change to occur; (3) data set development
for preparing redistricting plans; (4) preparation of draft plans; (5) analysis of draft plans
submitted by others; (6) analysis of compliance with traditional redistricting criteria; (7) analysis
of the traditional redistricting criterion of compactness, run compactness scores and advise on
same; (7) any other demographic related issue(s) as directed by us. The nature and history of
redrawing political boundaries at the statewide level is such that litigation may result in the
process and thus we are retaining you in anticipation of litigation.

2. Term: The term of our agreement runs from March 22, 2021 until completion of
the Scope of Services. Our firm will determine when the Scope of Services is completed. .
Either of us has the right to terminate this agreement for any reason at any time.

3. Payment: We will pay you at an hourly rate of -per hour for your
consultation services plus necessary and reasonable expenses. You will submit a monthly,
itemized statement by the tenth business day of each month following the month of services
rendered. We will submit your statement along with ours on a monthly basis and we will pay
you after we have received payment in full from the State of Texas for that month.

4. Confidentiality: This is a confidential consulting engagement and you will not
disclose at any time during or after the period of your consultation, communications or other

TOMMIE S. CARDIN Suite 1400
Post Office Box 6010 601 985 4570 1020 Highland Colony Park
Ridgeland, MS 39158-6010 Tommie Cardin@butlersnow com Ridgeland, Mississippi 39157
T 601.948.5711  F 601.985.4500 © www.butlersnow.com

BUTLER SNOW LLP
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Mr. Thomas M. Bryan
April 8, 2021
Page 2

non-public information provided to you in connection with your engagement to any person or
entity unless authorized by us or ordered by a court. Upon completion of your work, we ask that
you deliver to us all such non-public documents and other materials. These confidentiality
obligations will continue subsequent to termination of your engagement.

5. Independent Contractor and Taxes. The parties expressly understand and agree
that you are providing services to our firm under this agreement as an independent contractor. As
such, you will not be an employee of our firm and shall not be entitled to any employee benefits
the firm provides or may provide to its employees, including but not limited to health insurance,
life insurance, sick leave, retirement plans, and/or paid time off such as vacation and holiday
pay. We will make no tax withholdings or deductions from any of the payments due to you
under this agreement and you shall be solely responsible for the reporting, deposit, and payment
of any and all federal, state, and local taxes, including but not limited to income taxes, FICA
taxes, and unemployment taxes incidental to the performance of, or payment under this
agreement. We will furnish you annually with a copy of IRS form 1099 (statement for recipients
of miscellaneous income), the original of which we will send to the IRS as required by law.

6. Dispute Resolution. In the event there is any dispute arising under this agreement
the parties agree to submit such dispute to final and binding arbitration with the American
Arbitration Association.

7. Notices. All notices, requests, consents, claims, demands, waivers and other
communications shall be in writing and shall be deemed to have been given: (a) when delivered
by hand (with written confirmation of receipt); (b) when received by the addressee if sent by a
nationally recognized overnight courier (receipt requested); (c) on the date sent by facsimile
(with confirmation of transmission) if sent during normal business hours of the recipient, and on
the next business day if sent after normal business hours of the recipient; or (d) on the third day
after the date mailed, by certified or registered mail, return receipt requested, postage prepaid.
Such communications must be sent to the respective parties at the addresses set forth on the
signature page of this agreement (or to such other address that may be designated by a party from
time to time in accordance with this section).

8. Governing Law. This agreement shall be interpreted and construed according to
the laws of the State of Texas.

9. Amendments. No amendments or variations of the terms and conditions of this
agreement shall be valid unless the same are in writing and signed by all of the parties.

We will appreciate your signing this agreement below indicating your acceptance of the
terms set forth herein. We look forward to working together with you.

Very truly yours,
BUTLER SNOW LLP

T Cpudd..

Tommie S. Cardin
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April 8, 2021
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AGREED AND ACCEPTED:

ZiZ

Thomaé'M. Bryan

58256662.v1
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
EL PASO DIVISION

LEAGUE OF UNITED LATIN
AMERICAN CITIZENS, et al.,

Plaintiffs,

EDDIE BERNICE JOHNSON, et al.,

EP-21-CV-00259-DCG-JES-JVB

Plaintiff-Intervenors, [Lead Case|

V.

GREG ABBOTT, in his official capacity as
Governor of the State of Texas, et al.,

LN L L L L L L L LD L L L L L L

Defendants.

UNITED STATES OF AMERICA,

Plaintiff,

Case No. 3:21-CV-00299-DCG-JES-JVB

v. [Consolidated Case]

STATE OF TEXAS, et al.

Defendants.

LN L L LT L L L L S L

DECLARATION OF SCOTT K. FIELD

I, Scott K. Field, declare as follows:

1. I am a partner at Butler Snow, LLP and previously served as a Justice on the Texas
Court of Appeals, Third District, in Austin, Texas. I have practiced law for approximately 27
years, six of them while serving on the Third Court of Appeals. Before my time of service on the
court, [ was a law clerk at the Supreme Court of Texas and an attorney at Baker Botts LLP, among
other firms.

2. The State of Texas hired Butler Snow LLP as outside counsel for Representative

Todd Hunter in his role as Chair of the Redistricting Committee for the Texas House of

FIELD DECLARATION PAGE10OF3
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Representatives during the 87th Legislative Session. A true and correct copy of the firm’s contract
with the State is attached hereto as Exhibit A. Pursuant to this representation, the firm maintained
attorney-client relationships with Chairman Hunter and his staff, as well as the General Counsel
to the House of Representatives. I was one of the attorneys at Butler Snow who provided this
representation.

3. Butler Snow, LLP hired Thomas Bryan as a consultant to assist it with this
representation, as authorized in its contract with the State of Texas. A copy of this engagement is
attached as Exhibit B. Mr. Bryan then hired Eric Wienckowski to assist him in providing
consultation to Butler Snow.

4. Mr. Bryan and anyone assisting him in his role as a consultant for Butler Snow
provided services only as directed by Butler Snow to assist it in rendering legal advice and
consultation to its clients. The only client of Butler Snow LLP’s that the firm directed Mr. Bryan
or Mr. Wienckowski to communicate with was Adam Foltz, but such communication was rare and
was only as directed by Butler Snow LLP and only as necessary to provide legal advice and
consultation to Mr. Foltz and, in turn, Chairman Hunter. The only other interaction between Mr.
Bryan and any client of the firm occurred during an introductory meeting with Chairman Hunter
and his staff, and this meeting was conducted under the direction and supervision of Butler Snow.

5. I declare under penalty of perjury and subject to the provisions of 28 U.S.C. § 1746

that the foregoing is true and correct.

FIELD DECLARATION PAGE2 OF 3
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Dated: June 28, 2022

Scott K. Field

FIELD DECLARATION PAGE3 OF 3
64829450.v1
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TEXAS LEGISLATIVE COUNCIL CONTRACT ADDENDUM
No. 22A31(1)

Sec. 1. Renewal and Extension. Effcctive February 1, 2022, Texas Legislative Council Contract No. 21A20, as
amended by Amendment Nos. 21A25(2) and 21A35, is renewed and extended through the end of the day on December
31, 2022. The terms of this contract addendum are incorporated into and form a part of Contract No. 21A20, as
amended, for all purposes.

Sec. 2. Amendment. Contract No, 21 A20, as amended, is further amended as follows:
(1) Strike the last sentence of Section | and substitute the following;

The Law Firm will retain any necessary cxperts, which will be reimbursed according to the
provisions of Section 3, if authorized by the General Counscl 10 the House.

(2) Strike the second paragraph of Scction 2 and substitute the following:

Each month, the Law Firm will submit to the General Counsel to the House for review and
approval an itemized statement of all work performed under this contract during the preceding
month, listing time by date for work performed. On approval by the General Counscl, the statement
will be forwarded to the Council for final approval and payment.

(3) Strike the second paragraph of Section 3 and substitute the following:

Before a Law Firm employce travels or retains expert services under this contract, the Law
Firm must obtain cxpress written permission from the General Counsel to the House, Each month,
the Law Finn will submit to the General Counsel for review and approval an itemized statement of
any expenses incurred by the Law Firm during the preceding month and for which the Law Firm
seeks to be reimbursed under this contract. On approval by the General Counsel, the statement will
be forwarded to the Council for final approval and payment of approved expenses, A request for
reimbursement submitted under this section more than 45 days after the date on which the expense
was incurred is not reimbursable under this contract.

(4) Strike Exhibit A, as amended, and substitute the following:

EXHIBIT A
RATES
EMPLOYEE HOURLY RATE
B. Parker Berry
Marshall Bowen
Tommie S. Cardin
Scott Field

Thomas A. Forbes
Victoria Giese
Andrew Tingan
Paralegal
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Sec. 3. Order of Precedence. If a conflict or inconsistency cxists between this contract addendum and another
contract document, this contract addendum controls.

Agreed to by:

TEXAS LEGISLATIVE COUNCIL BUTLER SNOW LLP
’ / /" . -
Signature: WM//M ‘@ Signaturc: ; 7'\,0/M4<AA .
—
Kimberly Shields G Printed namc: 2 Z\Q mas 1 E AQrEE s

Assistant Executive Directo Title: ’ Ql:\-rc"i NE £
Date: ;C'/ Lj LR Date: 2 / 1‘):/1'%
22A31K(1)
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TEXAS LEGISLATIVE COUNCIL CONTRACT
FOR PROFESSIONAL SERVICES
No. 21A20

The Texas Legislative Council (“the Council”), an agency within the legislative branch of the government of
the State of Texas, and Butler Snow LLP (“the Law Firm"), an organization of attorneys authorized to practice law in
Texas, enter into this contract,

Section 1. Duties of the Law Firm. The Law Firm hercby agrees to furnish legal counsel and other legal
services, on behalf of the Council, to Representative Todd Hunter, Chair of the House Redistricting Committee, his
staff, and the General Counsel to the House to assist them in the performance of their duties. The Law Firm shall
report 1o and is subject to the direction of Representative Hunter. The Law Firm shall retain any necessary experts,
which shall be reimbursed according to the provisions of Section 3, if authorized by Representative Hunter.

Section 2. _Compensation. [n exchange for services described by this contract and actually rendered, the
Council agrees to pay the Law Firm for the scrvices provided by the individuals listed in the schedule attached as
Exhibit A at the hourly rates listed in Exhibit A.

Each month, the Law Firm shall submit to Chairman Todd Hunter for review and approval an itemized
statement of all work performed under this contract during the preceding month, listing time by date for work
performed. On approval by Chairman Hunter, the statement shall be forwarded to the Council for final approval and
payment.

Section 3. Expenses. In addition to compensation under this contract, the Council shall reimburse the Law
Firm for reasonable expenses incurred in connection with the Law Firm's services performed under this contract,
including necessary travel expenses. The Council will reimburse the Law Firm for travel, food, and lodging expenses
in accordance with the State of Texas guidelines for reimbursing a state employee. Original receipts, excluding meal
receipts, must be submitted to the Council for reimbursement.

Each month, the Law Firm shall submit to Chairman Hunter for review and approval an itemized statement
of all expenses incurred by the Law Firm during the preceding month and for which the Law Firm secks to be
reimbursed under this contract. On approval by Chairman Hunter, the statement shall be forwarded to the Council for
final approval and payment of approved expenses.

Section 4. Confidentiality. During the term of this contract and thereafter, the Law Firm agrees 10 keep
confidential all information not otherwise open to the public under Chapter 552, Government Code, coming into the
knowledge or possession of the Law Firm in connection with the Law Firm's services rendered under this contract.

Section 5. Termination; Cancellation. This contract terminates on December 31, 2021, unless canceled before
that date

This contract is subject to cancellation at any time by the Council or the Law Firm on seven days' written
notice.

In the event of cancellation of this contract, the Law Firm is entitled to compensation earned and
reimbursement for expenses incurred prior to the date of cancellation to the extent the compensation and expenses are
otherwise payable under this contract.

ection 6. Certifications and Warrants Required by Law. By agreeing 1o and signing this contract, the Law
Firm makes the following certifications and warrants required by law:
(1) Delinquent Child Support Obligations. Under Section 231.006, Family Code, the
vendor or applicant certifies that the individual or business entity named in this contract, bid, or
application is not ineligible to receive the specified grant, loan, or payment and acknowledges that
this contract may be terminated and payment may be withheld if this certification is inaccurate.
(2) Payment of Debt or Delinquency to the State. The Law Firm represents that the Law
Firm owes no debt to the State of Texas, including delinquent taxes, that would make the Law Firm
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ineligible under Section 403.055, Government Code, to receive payment under this contract.
Pursuant to Sections 2107.008 and 2252.903, Government Code, the Law Firm agrees that any
payments owing to the Law Firm under this contract may be applied directly toward any debt or
delinquency that the Law Firm owes the State of Texas or any agency of the State of Texas,
regardless of when it arises, until the debt or delinquency is paid in full.

(3) Dispute Resolution. A dispute arising under this contract is subject to Chapter 2260,
Government Code, and use of the dispute resolution process provided by that chapter is required by
law.

(4) Boycott of Israel. The Law Firm verifies that the Law Firm does not boycott Israel and
will not boycott Israel during the term of the contract.

Section 7. Extent of Representation. The Council and Representative Hunter understand and agree that the
Law Firm is being engaged solely to represent Representative Hunter in his capacity as Chair of the House
Redistricting Committee, and his staff. The Law Firm does not represent the State of Texas as 2 whole or any other
entity of the State of Texas. The Council and Representative Hunter understand that the Law Firm currently represents
clients in other matters adverse to the State of Texas and represents other agencies of the State of Texas in matters not
substantially related to the matter covered by this contract. The Counci! and Representative Hunter agree that the Law
Firm may continue such representations and may undertake other representations in the future, whether adverse to the
State of Texas or for other agencies of the State of Texas, so long as such matters are not substantially related to this
engagement.

The Law Firm understands and agrees that attorneys employed by the Council represent the Texas legislature
in accordance with state law, the rules of the Texas House of Representatives, and Council policy. The Law Firm
does not have an attorney-client relationship with the Council.

Section 8. General Provisions. The Council's authority to enter into this contract is provided by Chapter 323,
Government Code. This contract shall be governed by and construed in accordance with the laws of the State of Texas.

Payment under this contract may be made only for services described by this contract and actually rendered
on or after March 12, 2021, and for reimbursement of related expenses incurred on or after that date.

The Council's assistant executive director, Kimberly Shields, is responsible for the release of payment under
this contract and for ensuring compliance with state law and Council policy. The Law Firm shall direct all inquiries
regarding this contract to Kimberly Shields or her designee.

Section 9. Survival of Certain Terms. Sections 4 and 6(3) of this contract, the provision in Section 7 of this
contract regarding the law governing this contract, and this section survive the contract's termination or cancellation.

Texas Legislative Council

Loaé’ ; EJu/q Ca m’;_
I\lmberly thelds r§ smam Executive Director

- {’,“ _.L,- {/

Date

Butler Snow LLP
By: ﬁ?ﬂﬁa/‘} /v T
__Paeuce. R

Title 3/29/3_] -

Date

[
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EXHIBIT A

RATES

ATTORNEY NAME STANDARD HOURLY RATES

Scott K. Field

Thomas A. Forbes |

Eric J.R. Nichols

Jose M. Luzarraga

Amanda G. Taylor

Cedric E. Evans

Marshall A. Bowen

| Tommie S. Cardin

B. Parker Berry

P. Ryan Beckett

Jessica Viega (Paralegal)

LCLLLLLLLLL

Cheryl Walters (Paralegal) |

s
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AMENDMENT TO CONTRACT FOR
LEGAL AND PERSONAL SERVICES
No. 21A25(2)

The terms of this contract amendment are incorporated into and form a part of Contract No. 21A20, for all
purposes.

Sec. 1. Amendment. Contract No. 21A20 is amended as follows:

(1) Strike Section | and substitute the following:

Section 1. Duties of the Law Firm. The Law Firm hereby agrees to furnish legal counsel
and other legal services, on behalf of the Council, to Representative Todd Hunter, Representative
Hunter's office and committee staff, and the General Counsel to the House to assist them in the
performance of their duties. The Law Firm shall report to and is subject to the direction of
Representative Hunter. The Law Firm shall retain any necessary expers, which shall be
reimbursed according to the provisions of Section 3, if authorized by Representative Hunter.

(2) Strike the first paragraph of Section 7 and substitute the following:

Section 7. Extent of Representation. The Council and Representative Hunter understand
and agree that the Law Firm is being engaged solely to represent Representative Hunter in his
capacity as chair of the House Redistricting Committee, Represcntative Hunter's office and
committee staff, and the General Counsel to the House. The Law Firm does not represent the
State of Texas as a whole or any other entity of the State of Texas. The Council, Representative
Hunter, and the General Counsel to the House understand that the Law Firm currently represents
clients in other matters adverse to the State of Texas and represents other agencies of the State of
Texas in matters not substantially related to the matter covered by this contract. The Council,
Representative Hunter, and the General Counsel 1o the Housc agree that the Law Firm may
continue such representations and may undertake other representations in the future, whether
adverse to the State of Texas or for other agencies of the State of Texas, so long as such matters
are not substantially related to this engagement.

{3) Add the following rate to Exhibit A:

ATTORNEY NAME STANDARD HOURLY RATE
D. Todd Smith

Sec. 2. Order of Precedence. If a conflict or inconsistency exists between this contract amendment and another
contract document, this contract amendment controls.

Sec. 3. Effective Date. This contract amendment is effective on the date signed by both parties. If each party signs
on a different date, this contract amendment is effective on the later of those dates.
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Agreed to by:

TEXAS LEGISLATIVE COUNCIL BUTLER SNOW LLP
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AMENDMENT TO CONTRACT FOR
LEGAL AND PERSONAL SERVICES
No. 21A35

The terms of this contract amendment are incorporated into and form a part of Contract No. 21A20. as
amended by Amendment No. 21A25(2). for all purposes.

Sec. 1. Amendment. Contract No. 21A20, as amended, is amended by adding the following rate to Exhibit A:

ATTORNEY NAME STANDARD HOURLY RATE
Andrew Tingan

Sec. 2. Order of Precedence. If a conflict or inconsistency exists between this contract amendment and another
contract document, this contract amendment controls.

Sec. 3. Effective Date. This contract amendment is effective on the date signed by both parties. If each party signs
on a different date, this contract amendment is effective on the later of those dates.

Agreed to by:
TEXAS LEGISLATIVE COUNCIL BUTLER SNOW LLP
; N \
Taaa A
Signature: Signature: & \_l giiter—:
Kimberly Shields Printed name:- _/_/\ukis_ﬂl__ E_—;.z_,%_E s
Assistant Executive Director Title._ _[TxrrTvE L

Date: SZ? @/j____ = Date: S_,/ ‘Z/ o, S

21A35
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April 8, 2021

VIA E-MAIL

Mr. Thomas M. Bryan
3132 Briarmoor Lane
Midlothian, VA 23113
tom@bryangeodemo.com

Re:  Consulting Expert Services
Dear Tom:

Our law firm wishes to engage you as a consulting expert to assist with state legislative,
board of education and congressional reapportionment and redistricting in the State of Texas.
This letter amends the terms of our agreement dated March 22 ,2021 with you for these services.

1. Scope of Services: We represent the Chairman and his staff of the House
Redistricting Committee of the Texas House of Representatives. We are retaining you as a
consulting expert to provide advice and consultation to our firm and our client as needed in state
legislative, board of education and congressional reapportionment and redistricting matters in
the State of Texas, including but not limited to: (1) analysis , interpretation and application of
Census data and advise on all data related issues; (2) preparation of benchmark plan and
modeling to determine areas of state where most likely change to occur; (3) data set development
for preparing redistricting plans; (4) preparation of draft plans; (5) analysis of draft plans
submitted by others; (6) analysis of compliance with traditional redistricting criteria; (7) analysis
of the traditional redistricting criterion of compactness, run compactness scores and advise on
same; (7) any other demographic related issue(s) as directed by us. The nature and history of
redrawing political boundaries at the statewide level is such that litigation may result in the
process and thus we are retaining you in anticipation of litigation.

2. Term: The term of our agreement runs from March 22, 2021 until completion of
the Scope of Services. Our firm will determine when the Scope of Services is completed. .
Either of us has the right to terminate this agreement for any reason at any time.

3. Payment: We will pay you at an hourly rate of - per hour for your
consultation services plus necessary and reasonable expenses. You will submit a monthly,
itemized statement by the tenth business day of each month following the month of services
rendered. We will submit your statement along with ours on a monthly basis and we will pay
you after we have received payment in full from the State of Texas for that month.

4. Confidentiality: This is a confidential consulting engagement and you will not
disclose at any time during or after the period of your consultation, communications or other

TOMMIE S. CARDIN Suite 1400
Post Office Box 6010 601 985 4570 1020 Highland Colony Park
Ridgeland, MS 39158-6010 Tommie Cardin@butlersnow com Ridgeland, Mississippi 39157
T 601.948.5711  F 601.985.4500 © www.butlersnow.com

BUTLER SNOW LLP
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Mr. Thomas M. Bryan
April 8, 2021
Page 2

non-public information provided to you in connection with your engagement to any person or
entity unless authorized by us or ordered by a court. Upon completion of your work, we ask that
you deliver to us all such non-public documents and other materials. These confidentiality
obligations will continue subsequent to termination of your engagement.

5. Independent Contractor and Taxes. The parties expressly understand and agree
that you are providing services to our firm under this agreement as an independent contractor. As
such, you will not be an employee of our firm and shall not be entitled to any employee benefits
the firm provides or may provide to its employees, including but not limited to health insurance,
life insurance, sick leave, retirement plans, and/or paid time off such as vacation and holiday
pay. We will make no tax withholdings or deductions from any of the payments due to you
under this agreement and you shall be solely responsible for the reporting, deposit, and payment
of any and all federal, state, and local taxes, including but not limited to income taxes, FICA
taxes, and unemployment taxes incidental to the performance of, or payment under this
agreement. We will furnish you annually with a copy of IRS form 1099 (statement for recipients
of miscellaneous income), the original of which we will send to the IRS as required by law.

6. Dispute Resolution. In the event there is any dispute arising under this agreement
the parties agree to submit such dispute to final and binding arbitration with the American
Arbitration Association.

7. Notices. All notices, requests, consents, claims, demands, waivers and other
communications shall be in writing and shall be deemed to have been given: (a) when delivered
by hand (with written confirmation of receipt); (b) when received by the addressee if sent by a
nationally recognized overnight courier (receipt requested); (c) on the date sent by facsimile
(with confirmation of transmission) if sent during normal business hours of the recipient, and on
the next business day if sent after normal business hours of the recipient; or (d) on the third day
after the date mailed, by certified or registered mail, return receipt requested, postage prepaid.
Such communications must be sent to the respective parties at the addresses set forth on the
signature page of this agreement (or to such other address that may be designated by a party from
time to time in accordance with this section).

8. Governing Law. This agreement shall be interpreted and construed according to
the laws of the State of Texas.

9. Amendments. No amendments or variations of the terms and conditions of this
agreement shall be valid unless the same are in writing and signed by all of the parties.

We will appreciate your signing this agreement below indicating your acceptance of the
terms set forth herein. We look forward to working together with you.

Very truly yours,
BUTLER SNOW LLP

T Cpudd..

Tommie S. Cardin
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Mr. Thomas M. Bryan
April 8, 2021
Page 3

AGREED AND ACCEPTED:

ZiZ

Thomaé'M. Bryan

58256662.v1
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AO 88B (Rev. 06/09) Subpoena to Produce Documents, Information, or Objects or to Permit Inspection of Premises in a Civil Action

UNITED STATES DISTRICT COURT

for the

Western District of Texas

League of United Latin American Citizens, et al.

Plaintiff
V.

Greg Abbott, et al.

Civil Action No. 3:21-cv-259-DCG-JES-JVB

(If the action is pending in another district, state where:

N N N N N N

Defendant )

SUBPOENA TO PRODUCE DOCUMENTS, INFORMATION, OR OBJECTS
OR TO PERMIT INSPECTION OF PREMISES IN A CIVIL ACTION

To: Thomas Bian

E(Production: YOU ARE COMMANDED to produce at the time, date, and place set forth below the following
documents, electronically stored information, or objects, and permit their inspection, copying, testing, or sampling of the
material: See Attachment A

‘ Place: ys. Attorney’s Office for the Eastern District of Virginia ‘ Date and Time:
919 E Main St, Suite 1900 .
Richmond, VA 23219 06/02/2022 5:00 pm

O Inspection of Premises: YOU ARE COMMANDED to permit entry onto the designated premises, land, or
other property possessed or controlled by you at the time, date, and location set forth below, so that the requesting party
may inspect, measure, survey, photograph, test, or sample the property or any designated object or operation on it.

Place: 'Date and Time: |

The provisions of Fed. R. Civ. P. 45(c), relating to your protection as a person subject to a subpoena, and Rule
45 (d) and (e), relating to your duty to respond to this subpoena and the potential consequences of not doing so, are
attached.

Date: 05/03/2022

CLERK OF COURT
OR
/s/ Daniel J. Freeman
Signature of Clerk or Deputy Clerk Attorney’s signature
The name, address, e-mail, and telephone number of the attorney representing (name of party) the United States
of America , who issues or requests this subpoena, are:

Daniel J. Freeman, U.S. Department of Justice, Civil Rights Division, Voting Section, 950 Pennsylvania Ave. NW,
4CON 8th Floor, Washington, D.C. 20530 Email: daniel.freeman@usdoj.gov Phone: 202-305-5451
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AO 88B (Rev. 06/09) Subpoena to Produce Documents, Information, or Objects or to Permit Inspection of Premises in a Civil Action (Page 2)

Civil Action No. 3:21-cv-259-DCG-JES-JVB

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 45.)

This subpoena for (name of individual and title, if any)

was received by me on (date)

(3 I served the subpoena by delivering a copy to the named person as follows:
on (date) ; or

(3 I returned the subpoena unexecuted because:

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, I have also
tendered to the witness fees for one day’s attendance, and the mileage allowed by law, in the amount of

$

My fees are $ for travel and $ for services, for a total of $ 0.00

I declare under penalty of perjury that this information is true.

Date:

Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:
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AO 88B (Rev. 06/09) Subpoena to Produce Documents, Information, or Objects or to Permit Inspection of Premises in a Civil Action(Page 3)

Federal Rule of Civil Procedure 45 (¢), (d), and (e) (Effective 12/1/07)

(c) Protecting a Person Subject to a Subpoena.

(1) Avoiding Undue Burden or Expense; Sanctions. A party or
attorney responsible for issuing and serving a subpoena must take
reasonable steps to avoid imposing undue burden or expense on a
person subject to the subpoena. The issuing court must enforce this
duty and impose an appropriate sanction — which may include lost
earnings and reasonable attorney’s fees — on a party or attorney
who fails to comply.

(2) Command to Produce Materials or Permit Inspection.

(A) Appearance Not Required. A person commanded to produce
documents, electronically stored information, or tangible things, or
to permit the inspection of premises, need not appear in person at the
place of production or inspection unless also commanded to appear
for a deposition, hearing, or trial.

(B) Objections. A person commanded to produce documents or
tangible things or to permit inspection may serve on the party or
attorney designated in the subpoena a written objection to
inspecting, copying, testing or sampling any or all of the materials or
to inspecting the premises — or to producing electronically stored
information in the form or forms requested. The objection must be
served before the earlier of the time specified for compliance or 14
days after the subpoena is served. If an objection is made, the
following rules apply:

(i) At any time, on notice to the commanded person, the serving
party may move the issuing court for an order compelling production
or inspection.

(ii) These acts may be required only as directed in the order, and
the order must protect a person who is neither a party nor a party’s
officer from significant expense resulting from compliance.

(3) Quashing or Modifying a Subpoena.

(A) When Required. On timely motion, the issuing court must
quash or modify a subpoena that:

(i) fails to allow a reasonable time to comply;

(ii) requires a person who is neither a party nor a party’s officer
to travel more than 100 miles from where that person resides, is
employed, or regularly transacts business in person — except that,
subject to Rule 45(c)(3)(B)(iii), the person may be commanded to
attend a trial by traveling from any such place within the state where
the trial is held;

(iii) requires disclosure of privileged or other protected matter, if
no exception or waiver applies; or

(iv) subjects a person to undue burden.

(B) When Permitted. To protect a person subject to or affected by
a subpoena, the issuing court may, on motion, quash or modify the
subpoena if it requires:

(i) disclosing a trade secret or other confidential research,
development, or commercial information;

(ii) disclosing an unretained expert’s opinion or information that
does not describe specific occurrences in dispute and results from
the expert’s study that was not requested by a party; or

(iii) a person who is neither a party nor a party’s officer to incur
substantial expense to travel more than 100 miles to attend trial.

(C) Specifying Conditions as an Alternative. In the circumstances
described in Rule 45(c)(3)(B), the court may, instead of quashing or
modifying a subpoena, order appearance or production under
specified conditions if the serving party:

(i) shows a substantial need for the testimony or material that
cannot be otherwise met without undue hardship; and

(ii) ensures that the subpoenaed person will be reasonably
compensated.

(d) Duties in Responding to a Subpoena.

(1) Producing Documents or Electronically Stored Information.
These procedures apply to producing documents or electronically
stored information:

(A) Documents. A person responding to a subpoena to produce
documents must produce them as they are kept in the ordinary
course of business or must organize and label them to correspond to
the categories in the demand.

(B) Form for Producing Electronically Stored Information Not
Specified. If a subpoena does not specify a form for producing
electronically stored information, the person responding must
produce it in a form or forms in which it is ordinarily maintained or
in a reasonably usable form or forms.

(C) Electronically Stored Information Produced in Only One
Form. The person responding need not produce the same
electronically stored information in more than one form.

(D) Inaccessible Electronically Stored Information. The person
responding need not provide discovery of electronically stored
information from sources that the person identifies as not reasonably
accessible because of undue burden or cost. On motion to compel
discovery or for a protective order, the person responding must show
that the information is not reasonably accessible because of undue
burden or cost. If that showing is made, the court may nonetheless
order discovery from such sources if the requesting party shows
good cause, considering the limitations of Rule 26(b)(2)(C). The
court may specify conditions for the discovery.

(2) Claiming Privilege or Protection.

(A) Information Withheld. A person withholding subpoenaed
information under a claim that it is privileged or subject to
protection as trial-preparation material must:

(i) expressly make the claim; and

(ii) describe the nature of the withheld documents,
communications, or tangible things in a manner that, without
revealing information itself privileged or protected, will enable the
parties to assess the claim.

(B) Information Produced. 1f information produced in response to a
subpoena is subject to a claim of privilege or of protection as trial-
preparation material, the person making the claim may notify any
party that received the information of the claim and the basis for it.
After being notified, a party must promptly return, sequester, or
destroy the specified information and any copies it has; must not use
or disclose the information until the claim is resolved; must take
reasonable steps to retrieve the information if the party disclosed it
before being notified; and may promptly present the information to
the court under seal for a determination of the claim. The person
who produced the information must preserve the information until
the claim is resolved.

(e) Contempt. The issuing court may hold in contempt a person
who, having been served, fails without adequate excuse to obey the
subpoena. A nonparty’s failure to obey must be excused if the
subpoena purports to require the nonparty to attend or produce at a
place outside the limits of Rule 45(c)(3)(A)(ii).
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
EL PASO DIVISION

LEAGUE OF UNITED LATIN AMERICAN
CITIZENS (LULAC), et al.,

Plaintiffs,
Civil Action No. 3:21-cv-259
V. (DCG-JES-JVB)
(consolidated cases)

GREG ABBOTT, et al.,

Defendants.

ATTACHMENT A - SUBPOENA FOR DOCUMENTS AND RECORDS
Pursuant to Rule 45 of the Federal Rules of Civil Procedure, you are commanded to
produce to the United States of America the documents and electronically stored information
described below in your possession, custody, or control.

DEFINITIONS AND INSTRUCTIONS

1. “Document” is defined to be synonymous in meaning and scope as the term
“document” is used under Rule 34 of the Federal Rules of Civil Procedure and as the phrase
“writings and recordings” is defined in Rule 1001 of the Federal Rules of Evidence and includes,
but is not limited to, any computer files, memoranda, notes, letters, emails, printouts, instant
messages, ephemeral messages (such as Slack, Signal, Snapchat, Telegram, and Wickr), social
media messages, text messages, or databases, and any handwritten, typewritten, printed,
electronically-recorded, taped, graphic, machine-readable, or other material, of whatever nature
and in whatever form, including all non-identical copies and drafts thereof, and all copies bearing

any notation or mark not found on the original.
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2. “Legislator” means a past or present elected member of the Texas House of
Representatives (“Texas House”) or the Texas Senate, including such member’s past or present
employees, legislative office staff, district office staff, committee staff, caucus staff, campaign
staff, interns, representatives, designees, attorneys, advisors, consultants, contractors, agents, or
other persons or entities acting or purporting to act on the member’s behalf or subject to the
member’s control or on behalf of any committee or other body of which the elected member is a
member.

3. “Member of the U.S. House of Representatives” means a past or present elected
member of the United States House of Representatives, including such member’s past or present
employees, legislative office staff, district office staff, committee staff, caucus staff, campaign
staff, interns, representatives, designees, attorneys, advisors, consultants, contractors, agents, or
other persons or entities acting or purporting to act on the member’s behalf or subject to the
member’s control or on behalf of any committee or other body of which the elected member is a
member.

4. “Redistricting” means any consideration of the alignment of district boundaries
for an entire legislative body, a single legislative district, or districts within a geographic area.
Unless otherwise specified, the term does not include consideration of the alignment of district
boundaries for the Texas Senate or the Texas State Board of Education.

5. “Relating to” means referring to, regarding, consisting of, concerning, pertaining
to, reflecting, evidencing, describing, constituting, mentioning, or being in any way logically or
factually connected with the matter discussed, including any connection, direct or indirect,

whatsoever with the requested topic.
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6. “Senate Bill 6” means the legislation setting forth the district boundaries for the
Texas delegation to the U.S. House of Representatives that Governor Greg Abbott signed into
law on October 25, 2021. See S.B. 6, 87th Leg., 3d Spec. Sess. (Tex. 2021).

7. “House Bill 1” means the legislation setting forth the district boundaries for the
Texas House that Governor Abbott signed into law on October 25, 2021. See H.B. 1, 87th Leg.,
3d Spec. Sess. (Tex. 2021).

8. In responding to these requests, please produce all responsive documents in your
possession, custody, or control. This means that you must produce all responsive documents
within your actual possession, custody, or control, as well as such documents which you have the
legal right to obtain on demand or the practical ability to obtain from a third party, including but
not limited to any and all documents that you and your counsel or other persons or entities acting
or purporting to act on your behalf have actually reviewed.

9. All references in these requests to an individual person include any and all past or
present employees, staff, interns, representatives, designees, attorneys, advisors, consultants,
contractors, agents, predecessors in office or position, and all other persons or entities acting or
purporting to act on the individual person’s behalf or subject to the control of such a person.

10.  All references in these requests to an entity, governmental entity, or any other
type of organization include its past or present officers, executives, directors, employees, staff,
interns, representatives, designees, attorneys, advisors, consultants, contractors, agents, and all
other persons or entities acting or purporting to act on behalf of such an organization or subject
to its control.

11. In construing these document requests, apply the broadest construction, so as to

produce the most comprehensive response. Construe the terms “and” and “or” either



Case 3:21-cv-00259-DCG-JES-JVB Document 390-3 Filed 06/29/22 Page 8 of 25

disjunctively or conjunctively as necessary to bring within the scope of the request all responses
that might otherwise be construed to be outside that scope. Words used in the singular include
the plural.

12.  Words or terms used herein have the same intent and meaning regardless of
whether the words or terms are depicted in lowercase or uppercase letters.

13. Documents should be produced in their entirety, without abbreviation, redaction,
or expurgation; file folders with tabs or labels identifying documents responsive to these requests
should be produced intact with the documents; and documents attached to each other should not
be separated.

14, Each document produced should be categorized by the number of the document
request in response to which it is produced.

15. No portion of a request may be left unanswered because an objection is raised to
another part of that request. If you object to any portion of a document request, you must state
with specificity the grounds of the objection. Any ground not stated will be waived.

16. For any document withheld from production on a claim of privilege or work
product protection, provide a written privilege log identifying each document individually and
containing all information required by Rule 45(e)(2)(A) of the Federal Rules of Civil Procedure,
including a description of the basis of the claimed privilege and all information necessary for the
United States to assess the claim of privilege.

17. If you contend that it would be unduly burdensome to obtain and provide all of
the documents called for in response to any document request or subsection thereof, then in
response to the appropriate request: (a) produce all such documents as are available without

undertaking what you contend to be an unduly burdensome request; (b) describe with
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particularity the efforts made by you or on your behalf to produce such documents; and (c) state
with particularity the grounds upon which you contend that additional efforts to produce such
documents would be unduly burdensome.

18. If any requested document or other potentially relevant document is subject to
destruction under any document retention or destruction program, the documents should be
exempted from any scheduled destruction and should not be destroyed until the conclusion of
this lawsuit or unless otherwise permitted by court order.

19. In the event that a responsive document has been destroyed or has passed out of
your possession, custody, or control, please provide the following information with respect to
each such document: its title, date, author(s), sender(s), recipient(s), subject matter, the
circumstances under which it has become unavailable, and, if known, its current location and
custodian.

20.  These requests are continuing in nature. Your response must be supplemented and
any additional responsive material disclosed if responsive material becomes available after you
serve your response. You must also amend your responses to these requests if you learn that an
answer is in some material respect incomplete or incorrect.

21. Unless otherwise specified, all document requests concern the period of time from

January 1, 2019, to the present.
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DOCUMENT REQUESTS

1. All documents relating to any redistricting proposal for the Texas delegation to
the U.S. House of Representatives or the Texas House, including but not limited to House Bill 1,
Senate Bill 6, and any other Congressional or House redistricting proposal drawn, discussed, or
considered. This request includes but is not limited to:

a. the origination(s) or source(s) of any such redistricting proposal;

b. the impetus, rationale, background, or motivation for any such redistricting
proposal;

c. all drafts in the development or revision of any such redistricting proposal,
including but not limited to shapefiles, files or datasets used in mapping
software, each RED report, each PAR report, demographic data (including but
not limited to Citizen Voting Age Population, Hispanic Citizen Voting Age
Population, Black Citizen Voting Age Population, VVoting Age Population,
Hispanic Voting Age Population, and Black Voting Age Population), election
data (including but not limited to reconstituted election analyses), and files
related to precinct names, precinct lines, split precincts, partisan indexes,
population shifts, population deviations, voter registration, Spanish Surname
Voter Registration, voter affiliation, Spanish Surname Voter Turnout, or
changing census geography;

d. the pairing of any incumbents in any such redistricting proposal;

e. any redistricting amendment, whether partial or total, to each such proposal,

f. negotiations regarding any redistricting proposal; and
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g. all calculations, reports, audits, estimates, projections, or other analyses, from
any source, relating to the effect or impact, of any kind—including on (1)
Texas minority voters, (2) existing or emerging minority opportunity districts,
or (3) voter turnout (including Spanish Surname Voter Turnout)—that could
result from the implementation of any such redistricting proposal.

2. All documents relating to the redistricting process for the Texas House or the
Texas delegation to the U.S. House of Representatives, including but not limited to planning,
timing, hearings, outreach, publicity, public or expert participation, deadlines, limitations,
staffing, and persons or entities involved.

3. All documents relating to voting patterns in Texas elections with respect to race,
ethnicity, or language minority status, including but not limited to any calculations, reports,
audits, estimates, projections, or other analyses.

4. All documents relating to whether House Bill 1, Senate Bill 6, or any other
redistricting proposal drawn, discussed, or considered with respect to the Texas House or the
Texas delegation to the U.S. House of Representatives complies with the VVoting Rights Act,
including but not limited to any calculations, reports, audits, estimates, projections, or other
analyses.

5. All documents relating to redistricting for the Texas House or the Texas
delegation to the U.S. House of Representatives exchanged between, among, with, or within the
Office of the Governor, the Office of the Lieutenant Governor, the Office of the Secretary of
State, the Office of the Attorney General, any legislator, the House Committee on Redistricting
or members thereof, the Senate Special Committee on Redistricting or members thereof, the

Conference Committee regarding Senate Bill 6 or members thereof, the Texas Legislative



Case 3:21-cv-00259-DCG-JES-JVB Document 390-3 Filed 06/29/22 Page 12 of 25

Council, any member of the U.S. House of Representatives, any candidate to represent Texas in
the U.S. House of Representatives, any candidate for the Texas House, any campaign to
represent Texas in the U.S. House of Representatives, any campaign for the Texas House, any
national political party, any state political party organization, any local political party
organization, any national congressional campaign committee, any national organization
dedicated to supporting state legislative candidates, the National Republican Redistricting Trust,
the National Democratic Redistricting Committee, any political action committee, any lobbyist,
any political activist or operative, any other governmental entity, any local elected official in
Texas, any consultant, any expert, any law firm or attorney, any vendor, any other political or
community group or organization, or any member of the public.

6. All other documents relating to redistricting for the Texas House or the Texas
delegation to the U.S. House of Representatives from July 1, 2021, to the present, including but
not limited to redistricting criteria, public statements, correspondence, calendar invitations,
scheduling emails, meeting minutes, agendas, attendance sheets, call logs, notes, presentations,
studies, advocacy, letters, or other communications.

7. All documents relating to enumerations or estimates by the U.S. Census Bureau or
Texas Demographic Center related to population changes, race, ethnicity, language minority
status, or United States citizenship that were exchanged between, among, with, or within the
Office of the Governor, the Office of the Lieutenant Governor, the Office of the Secretary of
State, the Office of the Attorney General, any legislator, the House Committee on Redistricting
or members thereof, the Senate Special Committee on Redistricting or members thereof, the
Conference Committee regarding Senate Bill 6 or members thereof, the Texas Legislative

Council, any member of the U.S. House of Representatives, any candidate for the Texas House,
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any candidate to represent Texas in the U.S. House of Representatives, any campaign for the
Texas House, any campaign to represent Texas in the U.S. House of Representatives, any
national political party, any state political party organization, any local political party
organization, any national congressional campaign committee, any national organization
dedicated to supporting state legislative candidates, the National Republican Redistricting Trust,
the National Democratic Redistricting Committee, any political action committee, any lobbyist,
any political activist or operative, any other governmental entity, any consultant, any expert, any
law firm or attorney, any vendor, any group or organization, or any member of the public.

8. All documents relating to payment for services; agreements of representation,
consultation, employment, services, confidentiality, or common interest; or any other type of
contract relating to redistricting for the Texas House or Texas delegation to the U.S. House of
Representatives that include any of the following individuals or entities: Adam Foltz, Chris
Gober, The Gober Group, any consultant, any political operative, any expert, the Office of the
Texas Attorney General, any other law firm, any other attorney, any other vendor, or any other
person or entity.

9. All non-privileged documents relating to the instant lawsuit or preceding

investigation of Texas by the U.S. Department of Justice.
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AO 88B (Rev. 06/09) Subpoena to Produce Documents, Information, or Objects or to Permit Inspection of Premises in a Civil Action

UNITED STATES DISTRICT COURT

for the

Western District of Texas

League of United Latin American Citizens, et al.

Plaintiff
V.

Greg Abbott, et al.

Civil Action No. 3:21-cv-259-DCG-JES-JVB

(If the action is pending in another district, state where:

N N N N N N

Defendant )

SUBPOENA TO PRODUCE DOCUMENTS, INFORMATION, OR OBJECTS
OR TO PERMIT INSPECTION OF PREMISES IN A CIVIL ACTION

To: Eric Wienckowski

E(Production: YOU ARE COMMANDED to produce at the time, date, and place set forth below the following
documents, electronically stored information, or objects, and permit their inspection, copying, testing, or sampling of the
material: See Attachment A

‘ Place: ys. Attorney’s Office, Southern District of New York ‘ Date and Time:

One St. Andrews Plaza .
New York, NY 10007 06/02/2022 5:00 pm

O Inspection of Premises: YOU ARE COMMANDED to permit entry onto the designated premises, land, or
other property possessed or controlled by you at the time, date, and location set forth below, so that the requesting party
may inspect, measure, survey, photograph, test, or sample the property or any designated object or operation on it.

Place: 'Date and Time: |

The provisions of Fed. R. Civ. P. 45(c), relating to your protection as a person subject to a subpoena, and Rule
45 (d) and (e), relating to your duty to respond to this subpoena and the potential consequences of not doing so, are
attached.

Date: 05/03/2022

CLERK OF COURT
OR
/s/ Daniel J. Freeman
Signature of Clerk or Deputy Clerk Attorney’s signature
The name, address, e-mail, and telephone number of the attorney representing (name of party) the United States
of America , who issues or requests this subpoena, are:

Daniel J. Freeman, U.S. Department of Justice, Civil Rights Division, Voting Section, 950 Pennsylvania Ave. NW,
4CON 8th Floor, Washington, D.C. 20530 Email: daniel.freeman@usdoj.gov Phone: 202-305-5451
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AO 88B (Rev. 06/09) Subpoena to Produce Documents, Information, or Objects or to Permit Inspection of Premises in a Civil Action (Page 2)

Civil Action No. 3:21-cv-259-DCG-JES-JVB

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 45.)

This subpoena for (name of individual and title, if any)

was received by me on (date)

(3 I served the subpoena by delivering a copy to the named person as follows:
on (date) ; or

(3 I returned the subpoena unexecuted because:

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, I have also
tendered to the witness fees for one day’s attendance, and the mileage allowed by law, in the amount of

$

My fees are $ for travel and $ for services, for a total of $ 0.00

I declare under penalty of perjury that this information is true.

Date:

Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:



Case 3:21-cv-00259-DCG-JES-JVB Document 390-3 Filed 06/29/22 Page 16 of 25

AO 88B (Rev. 06/09) Subpoena to Produce Documents, Information, or Objects or to Permit Inspection of Premises in a Civil Action(Page 3)

Federal Rule of Civil Procedure 45 (¢), (d), and (e) (Effective 12/1/07)

(c) Protecting a Person Subject to a Subpoena.

(1) Avoiding Undue Burden or Expense; Sanctions. A party or
attorney responsible for issuing and serving a subpoena must take
reasonable steps to avoid imposing undue burden or expense on a
person subject to the subpoena. The issuing court must enforce this
duty and impose an appropriate sanction — which may include lost
earnings and reasonable attorney’s fees — on a party or attorney
who fails to comply.

(2) Command to Produce Materials or Permit Inspection.

(A) Appearance Not Required. A person commanded to produce
documents, electronically stored information, or tangible things, or
to permit the inspection of premises, need not appear in person at the
place of production or inspection unless also commanded to appear
for a deposition, hearing, or trial.

(B) Objections. A person commanded to produce documents or
tangible things or to permit inspection may serve on the party or
attorney designated in the subpoena a written objection to
inspecting, copying, testing or sampling any or all of the materials or
to inspecting the premises — or to producing electronically stored
information in the form or forms requested. The objection must be
served before the earlier of the time specified for compliance or 14
days after the subpoena is served. If an objection is made, the
following rules apply:

(i) At any time, on notice to the commanded person, the serving
party may move the issuing court for an order compelling production
or inspection.

(ii) These acts may be required only as directed in the order, and
the order must protect a person who is neither a party nor a party’s
officer from significant expense resulting from compliance.

(3) Quashing or Modifying a Subpoena.

(A) When Required. On timely motion, the issuing court must
quash or modify a subpoena that:

(i) fails to allow a reasonable time to comply;

(ii) requires a person who is neither a party nor a party’s officer
to travel more than 100 miles from where that person resides, is
employed, or regularly transacts business in person — except that,
subject to Rule 45(c)(3)(B)(iii), the person may be commanded to
attend a trial by traveling from any such place within the state where
the trial is held;

(iii) requires disclosure of privileged or other protected matter, if
no exception or waiver applies; or

(iv) subjects a person to undue burden.

(B) When Permitted. To protect a person subject to or affected by
a subpoena, the issuing court may, on motion, quash or modify the
subpoena if it requires:

(i) disclosing a trade secret or other confidential research,
development, or commercial information;

(ii) disclosing an unretained expert’s opinion or information that
does not describe specific occurrences in dispute and results from
the expert’s study that was not requested by a party; or

(iii) a person who is neither a party nor a party’s officer to incur
substantial expense to travel more than 100 miles to attend trial.

(C) Specifying Conditions as an Alternative. In the circumstances
described in Rule 45(c)(3)(B), the court may, instead of quashing or
modifying a subpoena, order appearance or production under
specified conditions if the serving party:

(i) shows a substantial need for the testimony or material that
cannot be otherwise met without undue hardship; and

(ii) ensures that the subpoenaed person will be reasonably
compensated.

(d) Duties in Responding to a Subpoena.

(1) Producing Documents or Electronically Stored Information.
These procedures apply to producing documents or electronically
stored information:

(A) Documents. A person responding to a subpoena to produce
documents must produce them as they are kept in the ordinary
course of business or must organize and label them to correspond to
the categories in the demand.

(B) Form for Producing Electronically Stored Information Not
Specified. If a subpoena does not specify a form for producing
electronically stored information, the person responding must
produce it in a form or forms in which it is ordinarily maintained or
in a reasonably usable form or forms.

(C) Electronically Stored Information Produced in Only One
Form. The person responding need not produce the same
electronically stored information in more than one form.

(D) Inaccessible Electronically Stored Information. The person
responding need not provide discovery of electronically stored
information from sources that the person identifies as not reasonably
accessible because of undue burden or cost. On motion to compel
discovery or for a protective order, the person responding must show
that the information is not reasonably accessible because of undue
burden or cost. If that showing is made, the court may nonetheless
order discovery from such sources if the requesting party shows
good cause, considering the limitations of Rule 26(b)(2)(C). The
court may specify conditions for the discovery.

(2) Claiming Privilege or Protection.

(A) Information Withheld. A person withholding subpoenaed
information under a claim that it is privileged or subject to
protection as trial-preparation material must:

(i) expressly make the claim; and

(ii) describe the nature of the withheld documents,
communications, or tangible things in a manner that, without
revealing information itself privileged or protected, will enable the
parties to assess the claim.

(B) Information Produced. 1f information produced in response to a
subpoena is subject to a claim of privilege or of protection as trial-
preparation material, the person making the claim may notify any
party that received the information of the claim and the basis for it.
After being notified, a party must promptly return, sequester, or
destroy the specified information and any copies it has; must not use
or disclose the information until the claim is resolved; must take
reasonable steps to retrieve the information if the party disclosed it
before being notified; and may promptly present the information to
the court under seal for a determination of the claim. The person
who produced the information must preserve the information until
the claim is resolved.

(e) Contempt. The issuing court may hold in contempt a person
who, having been served, fails without adequate excuse to obey the
subpoena. A nonparty’s failure to obey must be excused if the
subpoena purports to require the nonparty to attend or produce at a
place outside the limits of Rule 45(c)(3)(A)(ii).
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
EL PASO DIVISION

LEAGUE OF UNITED LATIN AMERICAN
CITIZENS (LULAC), et al.,

Plaintiffs,
Civil Action No. 3:21-cv-259
V. (DCG-JES-JVB)
(consolidated cases)

GREG ABBOTT, et al.,

Defendants.

ATTACHMENT A - SUBPOENA FOR DOCUMENTS AND RECORDS
Pursuant to Rule 45 of the Federal Rules of Civil Procedure, you are commanded to
produce to the United States of America the documents and electronically stored information
described below in your possession, custody, or control.

DEFINITIONS AND INSTRUCTIONS

1. “Document” is defined to be synonymous in meaning and scope as the term
“document” is used under Rule 34 of the Federal Rules of Civil Procedure and as the phrase
“writings and recordings” is defined in Rule 1001 of the Federal Rules of Evidence and includes,
but is not limited to, any computer files, memoranda, notes, letters, emails, printouts, instant
messages, ephemeral messages (such as Slack, Signal, Snapchat, Telegram, and Wickr), social
media messages, text messages, or databases, and any handwritten, typewritten, printed,
electronically-recorded, taped, graphic, machine-readable, or other material, of whatever nature
and in whatever form, including all non-identical copies and drafts thereof, and all copies bearing

any notation or mark not found on the original.
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2. “Legislator” means a past or present elected member of the Texas House of
Representatives (“Texas House”) or the Texas Senate, including such member’s past or present
employees, legislative office staff, district office staff, committee staff, caucus staff, campaign
staff, interns, representatives, designees, attorneys, advisors, consultants, contractors, agents, or
other persons or entities acting or purporting to act on the member’s behalf or subject to the
member’s control or on behalf of any committee or other body of which the elected member is a
member.

3. “Member of the U.S. House of Representatives” means a past or present elected
member of the United States House of Representatives, including such member’s past or present
employees, legislative office staff, district office staff, committee staff, caucus staff, campaign
staff, interns, representatives, designees, attorneys, advisors, consultants, contractors, agents, or
other persons or entities acting or purporting to act on the member’s behalf or subject to the
member’s control or on behalf of any committee or other body of which the elected member is a
member.

4. “Redistricting” means any consideration of the alignment of district boundaries
for an entire legislative body, a single legislative district, or districts within a geographic area.
Unless otherwise specified, the term does not include consideration of the alignment of district
boundaries for the Texas Senate or the Texas State Board of Education.

5. “Relating to” means referring to, regarding, consisting of, concerning, pertaining
to, reflecting, evidencing, describing, constituting, mentioning, or being in any way logically or
factually connected with the matter discussed, including any connection, direct or indirect,

whatsoever with the requested topic.
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6. “Senate Bill 6” means the legislation setting forth the district boundaries for the
Texas delegation to the U.S. House of Representatives that Governor Greg Abbott signed into
law on October 25, 2021. See S.B. 6, 87th Leg., 3d Spec. Sess. (Tex. 2021).

7. “House Bill 1” means the legislation setting forth the district boundaries for the
Texas House that Governor Abbott signed into law on October 25, 2021. See H.B. 1, 87th Leg.,
3d Spec. Sess. (Tex. 2021).

8. In responding to these requests, please produce all responsive documents in your
possession, custody, or control. This means that you must produce all responsive documents
within your actual possession, custody, or control, as well as such documents which you have the
legal right to obtain on demand or the practical ability to obtain from a third party, including but
not limited to any and all documents that you and your counsel or other persons or entities acting
or purporting to act on your behalf have actually reviewed.

9. All references in these requests to an individual person include any and all past or
present employees, staff, interns, representatives, designees, attorneys, advisors, consultants,
contractors, agents, predecessors in office or position, and all other persons or entities acting or
purporting to act on the individual person’s behalf or subject to the control of such a person.

10.  All references in these requests to an entity, governmental entity, or any other
type of organization include its past or present officers, executives, directors, employees, staff,
interns, representatives, designees, attorneys, advisors, consultants, contractors, agents, and all
other persons or entities acting or purporting to act on behalf of such an organization or subject
to its control.

11. In construing these document requests, apply the broadest construction, so as to

produce the most comprehensive response. Construe the terms “and” and “or” either
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disjunctively or conjunctively as necessary to bring within the scope of the request all responses
that might otherwise be construed to be outside that scope. Words used in the singular include
the plural.

12.  Words or terms used herein have the same intent and meaning regardless of
whether the words or terms are depicted in lowercase or uppercase letters.

13. Documents should be produced in their entirety, without abbreviation, redaction,
or expurgation; file folders with tabs or labels identifying documents responsive to these requests
should be produced intact with the documents; and documents attached to each other should not
be separated.

14, Each document produced should be categorized by the number of the document
request in response to which it is produced.

15. No portion of a request may be left unanswered because an objection is raised to
another part of that request. If you object to any portion of a document request, you must state
with specificity the grounds of the objection. Any ground not stated will be waived.

16. For any document withheld from production on a claim of privilege or work
product protection, provide a written privilege log identifying each document individually and
containing all information required by Rule 45(e)(2)(A) of the Federal Rules of Civil Procedure,
including a description of the basis of the claimed privilege and all information necessary for the
United States to assess the claim of privilege.

17. If you contend that it would be unduly burdensome to obtain and provide all of
the documents called for in response to any document request or subsection thereof, then in
response to the appropriate request: (a) produce all such documents as are available without

undertaking what you contend to be an unduly burdensome request; (b) describe with
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particularity the efforts made by you or on your behalf to produce such documents; and (c) state
with particularity the grounds upon which you contend that additional efforts to produce such
documents would be unduly burdensome.

18. If any requested document or other potentially relevant document is subject to
destruction under any document retention or destruction program, the documents should be
exempted from any scheduled destruction and should not be destroyed until the conclusion of
this lawsuit or unless otherwise permitted by court order.

19. In the event that a responsive document has been destroyed or has passed out of
your possession, custody, or control, please provide the following information with respect to
each such document: its title, date, author(s), sender(s), recipient(s), subject matter, the
circumstances under which it has become unavailable, and, if known, its current location and
custodian.

20.  These requests are continuing in nature. Your response must be supplemented and
any additional responsive material disclosed if responsive material becomes available after you
serve your response. You must also amend your responses to these requests if you learn that an
answer is in some material respect incomplete or incorrect.

21. Unless otherwise specified, all document requests concern the period of time from

January 1, 2019, to the present.
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DOCUMENT REQUESTS

1. All documents relating to any redistricting proposal for the Texas delegation to
the U.S. House of Representatives or the Texas House, including but not limited to House Bill 1,
Senate Bill 6, and any other Congressional or House redistricting proposal drawn, discussed, or
considered. This request includes but is not limited to:

a. the origination(s) or source(s) of any such redistricting proposal;

b. the impetus, rationale, background, or motivation for any such redistricting
proposal;

c. all drafts in the development or revision of any such redistricting proposal,
including but not limited to shapefiles, files or datasets used in mapping
software, each RED report, each PAR report, demographic data (including but
not limited to Citizen Voting Age Population, Hispanic Citizen Voting Age
Population, Black Citizen Voting Age Population, VVoting Age Population,
Hispanic Voting Age Population, and Black Voting Age Population), election
data (including but not limited to reconstituted election analyses), and files
related to precinct names, precinct lines, split precincts, partisan indexes,
population shifts, population deviations, voter registration, Spanish Surname
Voter Registration, voter affiliation, Spanish Surname Voter Turnout, or
changing census geography;

d. the pairing of any incumbents in any such redistricting proposal;

e. any redistricting amendment, whether partial or total, to each such proposal,

f. negotiations regarding any redistricting proposal; and
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g. all calculations, reports, audits, estimates, projections, or other analyses, from
any source, relating to the effect or impact, of any kind—including on (1)
Texas minority voters, (2) existing or emerging minority opportunity districts,
or (3) voter turnout (including Spanish Surname Voter Turnout)—that could
result from the implementation of any such redistricting proposal.

2. All documents relating to the redistricting process for the Texas House or the
Texas delegation to the U.S. House of Representatives, including but not limited to planning,
timing, hearings, outreach, publicity, public or expert participation, deadlines, limitations,
staffing, and persons or entities involved.

3. All documents relating to voting patterns in Texas elections with respect to race,
ethnicity, or language minority status, including but not limited to any calculations, reports,
audits, estimates, projections, or other analyses.

4. All documents relating to whether House Bill 1, Senate Bill 6, or any other
redistricting proposal drawn, discussed, or considered with respect to the Texas House or the
Texas delegation to the U.S. House of Representatives complies with the VVoting Rights Act,
including but not limited to any calculations, reports, audits, estimates, projections, or other
analyses.

5. All documents relating to redistricting for the Texas House or the Texas
delegation to the U.S. House of Representatives exchanged between, among, with, or within the
Office of the Governor, the Office of the Lieutenant Governor, the Office of the Secretary of
State, the Office of the Attorney General, any legislator, the House Committee on Redistricting
or members thereof, the Senate Special Committee on Redistricting or members thereof, the

Conference Committee regarding Senate Bill 6 or members thereof, the Texas Legislative
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Council, any member of the U.S. House of Representatives, any candidate to represent Texas in
the U.S. House of Representatives, any candidate for the Texas House, any campaign to
represent Texas in the U.S. House of Representatives, any campaign for the Texas House, any
national political party, any state political party organization, any local political party
organization, any national congressional campaign committee, any national organization
dedicated to supporting state legislative candidates, the National Republican Redistricting Trust,
the National Democratic Redistricting Committee, any political action committee, any lobbyist,
any political activist or operative, any other governmental entity, any local elected official in
Texas, any consultant, any expert, any law firm or attorney, any vendor, any other political or
community group or organization, or any member of the public.

6. All other documents relating to redistricting for the Texas House or the Texas
delegation to the U.S. House of Representatives from July 1, 2021, to the present, including but
not limited to redistricting criteria, public statements, correspondence, calendar invitations,
scheduling emails, meeting minutes, agendas, attendance sheets, call logs, notes, presentations,
studies, advocacy, letters, or other communications.

7. All documents relating to enumerations or estimates by the U.S. Census Bureau or
Texas Demographic Center related to population changes, race, ethnicity, language minority
status, or United States citizenship that were exchanged between, among, with, or within the
Office of the Governor, the Office of the Lieutenant Governor, the Office of the Secretary of
State, the Office of the Attorney General, any legislator, the House Committee on Redistricting
or members thereof, the Senate Special Committee on Redistricting or members thereof, the
Conference Committee regarding Senate Bill 6 or members thereof, the Texas Legislative

Council, any member of the U.S. House of Representatives, any candidate for the Texas House,
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any candidate to represent Texas in the U.S. House of Representatives, any campaign for the
Texas House, any campaign to represent Texas in the U.S. House of Representatives, any
national political party, any state political party organization, any local political party
organization, any national congressional campaign committee, any national organization
dedicated to supporting state legislative candidates, the National Republican Redistricting Trust,
the National Democratic Redistricting Committee, any political action committee, any lobbyist,
any political activist or operative, any other governmental entity, any consultant, any expert, any
law firm or attorney, any vendor, any group or organization, or any member of the public.

8. All documents relating to payment for services; agreements of representation,
consultation, employment, services, confidentiality, or common interest; or any other type of
contract relating to redistricting for the Texas House or Texas delegation to the U.S. House of
Representatives that include any of the following individuals or entities: Adam Foltz, Chris
Gober, The Gober Group, any consultant, any political operative, any expert, the Office of the
Texas Attorney General, any other law firm, any other attorney, any other vendor, or any other
person or entity.

9. All non-privileged documents relating to the instant lawsuit or preceding

investigation of Texas by the U.S. Department of Justice.



Case 3:21-cv-00259-DCG-JES-JVB Document 390-4 Filed 06/29/22 Page 1 of 25

EXHIBIT 4
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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
EL PASO DIVISION

LEAGUE OF UNITED LATIN AMERICAN
CITIZENS et al.,

Plaintiffs, Case No. 3:21-¢v-259-DCG-JES-JVB

v (Consolidated Cases)

GREG ABBOTT, et al.,

NoclVo o clvoclcoclivo Vo clivoclivo cliv el

Defendants.

THOMAS BRYAN’S OBJECTIONS AND RESPONSES TO
THE UNITED STATES’ SUBPOENA FOR DOCUMENTS AND RECORDS

TO: Daniel J. Freeman, U.S. Department of Justice, Voting Section, Civil Rights Division, 4
Constitution Square 150 M St. NE, Room 8.143, Washington, D.C. 20530 Email:
Daniel.freeman@usdoj.gov  Phone: (202) 305-4355

Pursuant to the Federal Rules of Civil Procedure, Thomas Bryan serves Objections and

Responses to the United States’ Subpoena for Documents and Records.

Date: May 17, 2022 Respectfully submitted,

BUTLER SNOw LLP

By: /s/ Scott K. Field

Scott K. Field

Texas State Bar No. 00793725
scott.field@butlersnow.com
Marshall A. Bowen

Texas State Bar No. 24096672
marshall.bowen@butlersnow.com
1400 Lavaca St., Suite 1000
Austin, Texas 78701

Tel: 737-802-1800

COUNSEL FOR THOMAS BRYAN
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CERTIFICATE OF SERVICE

I hereby certify that on May 17, 2022, the attached Objections and Responses to the United
States’ Subpoena for Documents and Records was served on opposing counsel via electronic mail.

/s/ Scott K. Field
Scott K. Field
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OBJECTIONS RELEVANT TO EACH REQUEST

Thomas Bryan asserts that each of the following objections applies specifically to each
request below. In the interest of brevity, these objections are offered here to avoid unnecessary
repetition of objections to definitions, scope, and similar issues that afflict each request. These
objections are as follows:

Mr. Bryan is a consulting-only expert hired by Butler Snow LLP to assist it in representing
its clients at the Texas Legislature. Federal Rule of Civil Procedure 26(b)(4)(D) prohibits a party
from discovering facts known or opinions held by an expert who is not expected to be called as a
witness at trial. Fed. R. Civ. P. 26(b)(4)(D). See Hartford Fire Ins. Co. v. Pure Air on the Lake
Ltd. P’ship, 154 F.R.D. 202, 208 (N.D. Ind. 1993) (“Rule 45 of the Federal Rules of Civil
Procedure cannot be utilized for obtaining an expert’s files where Rule 26(b)(4) remains the
limitation on discoverability.”). Documents in Mr. Bryan’s possession and information known to
him are protected from discovery under this rule. Additional privileges, including but not limited
to, attorney-client privilege, the attorney work product doctrine, and deliberative process may also
be implicated by DOJ’s requests, and Mr. Bryan anticipates asserting all applicable privileges
implicated by the DOJ’s requests.

Given Mr. Bryan’s role as a consulting expert, and that the requested production directly
relates to legislative activities, much of the requested production is subject to legislative privilege.
That privilege traces its roots to before the founding of the Republic, as it has “taproots in the
Parliamentary struggles of the Sixteenth and Seventeenth Centuries.” Tenney v. Brandhove, 341
U.S. 372 (1951). The privilege protects not only legislators, but their staff and aides as well. See
Gravel v. United States, 408 U.S. 606, 615-16 (1972). Here, DOJ’s attempt to compel disclosure
of Mr. Bryan’s “thought processes or [his] communications . . . with . . . legislators™ falls squarely
within the well-established contours of legislative privilege. Perez v. Abbott, No. 5:11-cv-360,
2014 WL 3495414 (W.D. Tex. July 11, 2014).

The inadvertent production or disclosure of any privileged documents or information shall
not constitute or be deemed to be a waiver of any applicable privilege with respect to such
document or information (or the contents or subject matter thereof) or with respect to any other
such document or discovery now or hereafter requested or provided. Mr. Bryan reserves the right
not to produce documents that are in part protected by privilege, except on a redacted basis, and to
require the return of any document (and all copies thereof) inadvertently produced. Mr. Bryan
likewise does not waive the right to object, on any and all grounds, to (1) the evidentiary use of
documents produced in response to these requests; and (2) discovery requests relating to those
documents.

There is currently no protective order in place between the United States Department of
Justice (“DOJ”) and Mr. Bryan. To the extent that documents may be identified that are
discoverable but require additional protections to prevent public disclosure, any such documents
that are identified will be withheld and described in the responses, with the clarification that such
production will first require entry of a protective order before the documents may be disclosed.
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The Federal Rules provide that the “attorney responsible for issuing and serving a subpoena
must take reasonable steps to avoid imposing undue burden or expense on a person subject to the
subpoena.” Fed. R. Civ. P. 45(d)(1). While nonparty subpoenas are governed by Rule 45, they
are also subject to the parameters established by Rule 26. Camoco, LLC v. Leyva, 333 F.R.D. 603,
607 (W.D. Tex. 2019) (“As with any other forms of discovery, the scope of discovery through a
Rule 45 subpoena is governed by Rule 26(b).”). Therefore, the discovery sought here is still
limited to “any nonprivileged matter that is relevant to any party’s claim or defense and
proportional to the needs of the case.” Fed. R. Civ. P. 26(b)(1).

The twin demands for relevancy and proportionality “are related but distinct requirements.”
Samsung Electronics Am., Inc. v. Chung, 321 F.R.D. 250, 279 (N.D. Tex. 2017). Thus, if the
information sought is irrelevant to the party’s claims or defenses, “it is not necessary to determine
whether it would be proportional if it were relevant.” Walker v. Pioneer Prod. Servs., Inc., No.
CV 15-0645, 2016 WL 1244510, at *3 (E.D. La. Mar. 30, 2016). Conversely, “relevance alone
does not translate into automatic discoverability” because “[a]n assessment of proportionality is
essential.”  Motorola Sols., Inc. v. Hytera Commc’ns Corp., 365 F. Supp. 3d 916, 924
(N.D. IIl. 2019).  Accordingly, Mr. Bryan objects to these requests to the extent that the
information sought is irrelevant or disproportionate.

A portion of the requested production is also irrelevant to DOJ’s claims and is thus
identified individually below. But a much larger portion of the request is not proportional to the
needs of the case. The proportionality language was inserted into Rule 26(b) in 2015 “to
emphasize the need for proportionality,” Prasad v. George Washington Univ., 323 F.R.D. 88§, 91
(D.D.C. 2017), and “highlight[] its significance,” Mannina v. D.C., 334 F.R.D. 336, 339 n4
(D.D.C. 2020); see also Chief Justice John Roberts, 2015 Year-End Report on the Federal
Judiciary at 6, Supreme Court of the United States,! (“Rule 26(b)(1) crystalizes the concept of
reasonable limits on discovery through increased reliance on the common-sense concept of
proportionality[.]”). As the Advisory Committee explained, this addition of overt “proportional”
language was meant to better reflect the intent of the 1983 amendments, which were designed “to
deal with the problem of over-discovery.” Fed. R. Civ. P. 26(b) advisory committee’s note (2015)
(quoting the 1983 advisory notes). However, this “clear focus of the 1983 provisions may have
been softened, although inadvertently, by the amendments made in 1993.” Id. Thus, the 2015
amendment sought to “restore[] the proportionality factors to their original place in defining the
scope of discovery” and reinforce the parties’ obligation “to consider these factors in making
discovery requests, responses, or objections.” Id. As fully restored, the proportionality
requirement “relieves parties from the burden of taking unreasonable steps to ferret out every
relevant document.” Virginia Dep’t of Corr. v. Jordan, 921 F.3d 180, 189 (4th Cir. 2019), cert.
denied, 140 S. Ct. 672 (2019). Accordingly, Mr. Bryan objects to the DOJ’s subpoena to the extent
that it falls short of this more stringent proportionality standard.

! https://www.supremecourt.gov/publicinfo/year-end/2015year-endreport.pdf
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Mr. Bryan objects to the production of any documents or communications created after
October 25, 2021, because any documents created after the passage of HB1 and SB6 are irrelevant
to the United States’ claims.

These responses and objections are made without waiving any further objections to, or
admitting the relevancy or materiality of, any of the information or documents requested. All
answers are given without prejudice to Mr. Bryan’s right to object to the discovery of any
documents, facts, or information discovered after the date hereof. Likewise, these responses and
objections are not intended to be, and shall not be construed as, agreement with the DOJ’s
characterization of any facts, circumstances, or legal obligations. Mr. Bryan reserves the right to
contest any such characterization as inaccurate and object to the Requests insofar as they contain
any express or implied assumptions of fact or law concerning matters at issue in this litigation.

OBJECTIONS TO INSTRUCTIONS AND DEFINITIONS

Mr. Bryan objects to the definition of “document” to the extent that it calls for documents
protected from disclosure by legislative privilege, attorney-client privilege, attorney work-product
privilege, consulting expert privilege, deliberative process privilege, or any other applicable
privilege.

Mr. Bryan objects to the definitions of “Legislator,” “Member of the U.S. House of
Representatives,” “individual person,” “entity,” and “organization,” see Y 2-3, 9-10, because
they are overbroad and inaccurate. They improperly group all persons and entities having any
relation to a particular person or entity, when in fact the particular person or entity is independent
of those related persons or entities. Mr. Bryan objects to the implied application to any related

persons or entities without specific enumeration.

29 <¢

Mr. Bryan further objects to the time period in Instruction 21, which defines the relevant
time period for these responses as beginning on January 1, 2019. The claims and issues in this
litigation pertain to redistricted maps that were drawn based upon data received from the United
States Census Bureau in the late summer of 2021 and finalized in the fall of 2021. Accordingly, it
is unreasonable and disproportionate to the needs of this case to look back to January of 2019 for
documents responsive to these requests.

RESPONSES

Document Request 1: All documents relating to any redistricting proposal for the Texas
delegation to the U.S. House of Representatives or the Texas House, including but not limited to
House Bill 1, Senate Bill 6, and any other Congressional or House redistricting proposal drawn,
discussed, or considered. This request includes but is not limited to:

a. the origination(s) or source(s) of any such redistricting proposal;
b. the impetus, rationale, background, or motivation for any such redistricting proposal;

c. all drafts in the development or revision of any such redistricting proposal, including but
not limited to shapefiles, files or datasets used in mapping software, each RED report, each
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PAR report, demographic data (including but not limited to Citizen Voting Age Population,
Hispanic Citizen Voting Age Population, Black Citizen Voting Age Population, Voting
Age Population, Hispanic Voting Age Population, and Black Voting Age Population),
election data (including but not limited to reconstituted election analyses), and files related
to precinct names, precinct lines, split precincts, partisan indexes, population shifts,
population deviations, voter registration, Spanish Surname Voter Registration, voter
affiliation, Spanish Surname Voter Turnout, or changing census geography;

d. the pairing of any incumbents in any such redistricting proposal;
e. any redistricting amendment, whether partial or total, to each such proposal;
f. negotiations regarding any redistricting proposal; and

g. all calculations, reports, audits, estimates, projections, or other analyses, from any source,
relating to the effect or impact, of any kind—including on (1) Texas minority voters, (2)
existing or emerging minority opportunity districts, or (3) voter turnout (including Spanish
Surname Voter Turnout)—that could result from the implementation of any such
redistricting proposal.

Response: Mr. Bryan objects to this request because it calls for the production of documents that
are subject to legislative privilege, attorney-client privilege, attorney work-product privilege,
consulting only expert privilege under Federal Rule of Civil Procedure 26(b)(4)(D), deliberative
process privilege, or are protected from disclosure by Texas Government Code § 323.017, which
is privileged under Fed. R. Evid. 501. In particular, requesting analyses “from any source” is likely
to encompass documents that are protected by the legislative privilege or the consulting only expert
privilege. Requesting “the origination(s)” and “the impetus, rationale, background, or motivation”
of certain legislative proposals would impermissibly expose thought processes and mental
impressions, which are also subject to legislative privilege. Requesting analyses that were
“considered by” the Legislature, “draft in the development or revision of” redistricting proposals,
“negotiations” and “calculations, reports, audits, estimates, projections, or other analyses” would
be subject to legislative privilege for the same reason.

Mr. Bryan further objects to this request because it asks him to gather publicly available documents
that are equally accessible to the United States. Insofar as the request generally seeks shapefiles,
data sets, reconstituted election analyses, amendments, information concerning the pairing of
incumbents, and other general information, Mr. Bryan directs DOJ to the Texas Legislative
Council’s Capitol Data Portal, https://data.capitol.texas.gov/organization/tlc, where such
information may be found. Insofar as the request seeks such information specifically considered
by any legislator or staff, the request calls for information subject to the legislative privilege. To
the extent the request seeks information specific to Mr. Bryan, the request calls for information
protected from disclosure under Federal Rule of Civil Procedure 26(b)(4)(D).

Lastly, insofar as the request seeks legal analysis concerning the “effect or impact” of redistricting
proposals on “minority voters,” “existing or emerging minority opportunity districts,” or “voter
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turnout,” it seeks information that may be subject to the attorney-client privilege or constitute
attorney work product.

Document Request 2: All documents relating to the redistricting process for the Texas House or
the Texas delegation to the U.S. House of Representatives, including but not limited to planning,
timing, hearings, outreach, publicity, public or expert participation, deadlines, limitations, staffing,
and persons or entities involved.

Response: Mr. Bryan objects to this request because it calls for documents that are subject to the
legislative privilege. The request seeks documents relating to the “planning” and “timing” of the
redistricting process. These go to mental impressions and legislative strategy, which are at the
core of the legislative privilege. Mr. Bryan objects to this request to the extent that documents that
are subject to attorney-client privilege, consulting only expert privilege under Federal Rule of Civil
Procedure 26(b)(4)(D), attorney work-product privilege, deliberative process privilege, or
protected from disclosure by Texas Government Code § 323.017, which is privileged under Fed.
R. Evid. 501 are implicated by this request.

Mr. Bryan also objects to this request because it asks him to gather publicly available documents
that are equally accessible to Plaintiff. Insofar as the request seeks information on the attendance
and date of hearings, and persons and entities involved, such information may be found at the
Texas Senate and Texas House of Representatives websites, as well as on the Texas Legislature
Online (“TLO”) website. See https://senate.texas.gov/index.php (Senate); https://house.texas.gov/
(House); https://capitol.texas.gov/Home.aspx (TLO).

Document Request 3: All documents relating to voting patterns in Texas elections with respect
to race, ethnicity, or language minority status, including but not limited to any calculations, reports,
audits, estimates, projections, or other analyses.

Response: Insofar as this request asks for calculations, reports, audits, estimates, projections, or
other analyses used as part of the redistricting process, Mr. Bryan objects on the basis that such a
request calls for documents that are subject to the legislative privilege. Documents used for the
purpose of formulating legislation are at the core of the legislative privilege. Mr. Bryan objects
to this request to the extent that documents that are subject to attorney-client privilege, attorney
work-product privilege, consulting expert privilege under Federal Rule of Civil Procedure
26(b)(4)(D), deliberative process privilege, or protected from disclosure by Texas Government
Code § 323.017, which is privileged under Fed. R. Evid. 501 are implicated by this request.

Mr. Bryan also objects to this request because it is facially overbroad. It calls for “all” documents
relating to voting patterns, without any temporal limitation (other than the one included in the
instructions) or further specification. For this reason, documents relating to voting patterns in
Texas may well be irrelevant to the United States’ claims—which are limited to several districts
in the Texas House of Representatives map and Congressional map.

Document Request 4: All documents relating to whether House Bill 1, Senate Bill 6, or any other
redistricting proposal drawn, discussed, or considered with respect to the Texas House or the Texas
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delegation to the U.S. House of Representatives complies with the Voting Rights Act, including
but not limited to any calculations, reports, audits, estimates, projections, or other analyses.

Response: Mr. Bryan objects to this request because, by its very nature, it calls for documents that
are subject to the attorney-client privilege, the legislative privilege, and constitute attorney work
product. Legal analysis concerning whether HB1, SB6, or other related redistricting bills comply
with the VRA will necessarily implicate these privileges. Further, communications between
legislators and their staffs are privileged communications covered by the legislative privilege.

Finally, Mr. Bryan objects to this request on the basis of the consulting expert privilege under
Federal Rule of Civil Procedure 26(b)(4)(D) because any documents in his possession are
necessarily pursuant to his role as a consulting expert to Butler Snow LLP.

Document Request 5: All documents relating to redistricting for the Texas House or the Texas
delegation to the U.S. House of Representatives exchanged between, among, with, or within the
Office of the Governor, the Office of the Lieutenant Governor, the Office of the Secretary of State,
the Office of the Attorney General, any legislator, the House Committee on Redistricting or
members thereof, the Senate Special Committee on Redistricting or members thereof, the
Conference Committee regarding Senate Bill 6 or members thereof, the Texas Legislative Council,
any member of the U.S. House of Representatives, any candidate to represent Texas in the U.S.
House of Representatives, any candidate for the Texas House, any campaign to represent Texas in
the U.S. House of Representatives, any campaign for the Texas House, any national political party,
any state political party organization, any local political party organization, any national
congressional campaign committee, any national organization dedicated to supporting state
legislative candidates, the National Republican Redistricting Trust, the National Democratic
Redistricting Committee, any political action committee, any lobbyist, any political activist or
operative, any other governmental entity, any local elected official in Texas, any consultant, any
expert, any law firm or attorney, any vendor, any other political or community group or
organization, or any member of the public.

Response: Mr. Bryan objects to this request because it is overbroad. The request calls for “all
documents relating to redistricting for the Texas House or Texas delegation to the U.S. House of
Representatives,” without any qualifications (other than the listed recipients). That is an extremely
broad request and will necessarily apply to documents that are irrelevant to the United States’
claims in this case.

Mr. Bryan also objects to this request because it calls for documents that are covered by the
legislative privilege. First, with respect to communications between legislators, it is clear that
communications and deliberations by legislators about pending bills are “legislative acts”
protected by legislative privilege. See Gravel v. United States, 408 U.S. 606, 624-25 (1972);
Hughes v. Tarrant County, 948 F.2d 918, 921 (5th Cir. 1991). And requesting communications
between the office of the Governor, the office of the Representative, the office of the Secretary of
State, and other similar parties, their staff or agents, encompasses documents that are protected by
legislative privilege. Indeed, the Supreme Court has repeatedly recognized that “officials outside
the legislative branch are entitled to legislative immunity when they perform legislative functions.”
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Bogan v. Scott-Harris, 523 U.S. 44, 55 (1998) (citing Supreme Court of Virginia v. Consumers
Union of U. §., Inc., 446 U.S. 719, 731-34 (1980)).

Mr. Bryan also objects to this request to the extent that documents that are subject to attorney-
client privilege, attorney work-product privilege, consulting expert privilege under Federal Rule
of Civil Procedure 26(b)(4)(D), deliberative process privilege, or protected from disclosure by
Texas Government Code § 323.017, which is privileged under Fed. R. Evid. 501 are implicated by
this request.

Mr. Bryan further objects to this request because it calls for documents that are irrelevant to the
United States’ claims in this case. Specifically, it is unclear without further specification why
documents relating to redistricting exchanged between the individuals and the many third parties
listed on page 8 of the United States’ requests (that is, candidates, political parties, lobbyists, and
the rest) would be relevant.

Request 6: All other documents relating to redistricting for the Texas House or the Texas
delegation to the U.S. House of Representatives from July 1, 2021, to the present, including but
not limited to redistricting criteria, public statements, correspondence, calendar invitations,
scheduling emails, meeting minutes, agendas, attendance sheets, call logs, notes, presentations,
studies, advocacy, letters, or other communications.

Response: Mr. Bryan objects to this request because it is overbroad. The request calls for “all
documents relating redistricting for the Texas House or Texas delegation to the U.S. House of
Representatives,” without any qualifications (other than the listed recipients). That is an extremely
broad request and will necessarily apply to make documents that are irrelevant to the United States’
claims in this case.

Mr. Bryan also objects to this request because the request calls for documents that are subject to
the legislative privilege. Among others, documents concerning “presentations,” “redistricting
criteria,” and “meeting minutes” go directly to legislators’ mental impressions and motivations
concerning pending legislation, which is clearly covered by the privilege. Of course,
communications and deliberations by legislators about pending bills are “legislative acts”
protected by legislative privilege. See Gravel v. United States, 408 U.S. 606, 624-25 (1972);
Hughes v. Tarrant County, 948 F.2d 918, 921 (5th Cir. 1991).

Mr. Bryan further objects to this request to the extent that documents that are subject to attorney-
client privilege, attorney work-product privilege, consulting only expert privilege under Federal
Rule of Civil Procedure 26(b)(4)(D), deliberative process privilege, or protected from disclosure
by Texas Government Code § 323.017, which is privileged under Fed. R. Evid. 501 are implicated
by this request.

Request 7: All documents relating to enumerations or estimates by the U.S. Census Bureau or
Texas Demographic Center related to population changes, race, ethnicity, language minority
status, or United States citizenship that were exchanged between, among, with, or within the Office
of the Governor, the Office of the Lieutenant Governor, the Office of the Secretary of State, the
Office of the Attorney General, any legislator, the House Committee on Redistricting or members
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thereof, the Senate Special Committee on Redistricting or members thereof, the Conference
Committee regarding Senate Bill 6 or members thereof, the Texas Legislative Council, any
member of the U.S. House of Representatives, any candidate for the Texas House, any candidate
to represent Texas in the U.S. House of Representatives, any campaign for the Texas House, any
campaign to represent Texas in the U.S. House of Representatives, any national political party,
any state political party organization, any local political party organization, any national
congressional campaign committee, any national organization dedicated to supporting state
legislative candidates, the National Republican Redistricting Trust, the National Democratic
Redistricting Committee, any political action committee, any lobbyist, any political activist or
operative, any other governmental entity, any consultant, any expert, any law firm or attorney, any
vendor, any group or organization, or any member of the public.

Response: Mr. Bryan objects to this request because it is overbroad. The request calls for “all
documents relating to enumerations or estimates by the U.S. Census Bureau or Texas Demographic
Center related to population changes,” without any qualifications (other than the listed recipients).
That is an extremely broad request and will likely apply to make documents that are irrelevant to
the United States’ claims in this case.

Mr. Bryan also objects to this request because it calls for documents that are covered by the
legislative privilege. First, with respect to communications between legislators, it is clear that
communications and deliberations by legislators about pending bills are “legislative acts”
protected by legislative privilege. See Gravel v. United States, 408 U.S. 606, 624-25 (1972);
Hughes v. Tarrant County, 948 F.2d 918, 921 (5th Cir. 1991). And requesting communications
between the office of the Governor, the office of the Representative, the office of the Secretary of
State, and other similar parties, their staff or agents, encompasses documents that are protected by
legislative privilege. Indeed, the Supreme Court has repeatedly recognized that “officials outside
the legislative branch are entitled to legislative immunity when they perform legislative functions.”
Bogan v. Scott-Harris, 523 U.S. 44, 55 (1998) (citing Supreme Court of Virginia v. Consumers
Union of U. §., Inc., 446 U.S. 719, 731-34 (1980)).

Mr. Bryan further objects to this request to the extent that documents that are subject to attorney-
client privilege, attorney work-product privilege, consulting expert privilege under Federal Rule
of Civil Procedure 26(b)(4)(D), deliberative process privilege, or protected from disclosure by
Texas Government Code § 323.017, which is privileged under Fed. R. Evid. 501 are implicated by
this request.

Mr. Bryan also objects to this request because it calls for documents that are irrelevant to the
United States’ claims in this case. Specifically, it is unclear without further specification why
documents relating to demographic enumerations or estimates exchanged between the many third
parties listed on page 8 of the United States’ requests (that is, candidates, political parties,
lobbyists, and the rest) would be relevant.

Mr. Bryan further objects on the basis that much the information sought by this request may be
made publicly available by the U.S. Census Bureau and the Texas Demographic Center.

10
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Request 8: All documents relating to payment for services; agreements of representation,
consultation, employment, services, confidentiality, or common interest; or any other type of
contract relating to redistricting for the Texas House or Texas delegation to the U.S. House of
Representatives that include any of the following individuals or entities: Adam Foltz, Chris Gober,
The Gober Group, any consultant, any political operative, any expert, the Office of the Texas
Attorney General, any other law firm, any other attorney, any other vendor, or any other person or
entity.

Response: Mr. Bryan objects to this request because it is overbroad and harassing. Although it
appears to be bounded by specific persons and entities, the end of the request provides that the
request applies to “any other attorney,” “any other vendor,” or “any other person or entity.” The
net effect is that the initial limitations are swallowed by the sheer breadth of a request that asks for
“all documents” that “[relate] to redistricting” and that include “any other person or entity.”
Accordingly, this request is overly broad and conducting a search of this scope and breadth without
any reasonable limitation is disproportionate to the needs of this case. Further, Mr. Bryan is not a
party to this litigation, and should not be required to produce, for example, “all documents” that
“[relate] to redistricting” that include “any political operative.” Such a facially overbroad requests
create an undue burden. Wiwa v. Royal Dutch Petroleum Co., 392 F.3d 812, 818 (5th Cir. 2004).

In addition, Mr. Bryan objects to this request because it calls for documents that are subject to the
legislative privilege and the attorney-client privilege. Documents relating to services provided by
third parties for a legislative purpose are subject to the legislative privilege. Bogan v. Scott-Harris,
523 U.S. 44, 55 (1998) (citing Supreme Court of Virginia v. Consumers Union of U. S., Inc., 446
U.S. 719, 731-34 (1980)). And documents relating to Mr. Bryan and any legal representation is
subject to the attorney-client privilege.

Mr. Bryan also objects on the basis that this request does not list an end date. See Doe v. McMillan,
412 U.S. 306, 313—14 (1973). Any contracts or other agreements entered into after the filing of
this complaint would necessarily be irrelevant.

Mr. Bryan further objects to this request to the extent that documents that are subject to attorney
work-product privilege, the consulting expert privilege under Federal Rule of Civil Procedure
26(b)(4)(D), deliberative process privilege, or protected from disclosure by Texas Government
Code § 323.017, which is privileged under Fed. R. Evid. 501 are implicated by this request.

Request 9: All non-privileged documents relating to the instant lawsuit or preceding investigation
of Texas by the U.S. Department of Justice.

Response: Mr. Bryan objects to this request because it is overbroad. It is unclear from the face of
this request why “all documents relating” to this lawsuit or the United States’ preceding
investigation would be relevant to the United States’ claims. And insofar as these documents relate
to the United States’ investigation, these are documents that are more likely to be within the care,
custody, or control of the United States. If such materials are more commonly held by others,
including state and local law enforcement agencies, production should be requested from them
rather than from an individual legislator. Given the availability of these documents from other
sources, the burden of requiring Mr. Bryan to collect them far exceeds any benefit that might result.

11
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See Virginia Dep 't of Corr. v. Jordan, 921 F.3d 180, 189 (4th Cir. 2019) (stating that courts should
“consider what information is available to the requesting party from other sources” when analyzing
“the benefit side of the ledger”).

Mr. Bryan also objects on the basis that this request does not list an end date. See Doe v. McMillan,
412 U.S. 306, 313-14 (1973). Any documents originating after the filing of this complaint would
necessarily be irrelevant.

Mr. Bryan further objects to this request to the extent that documents that are subject to attorney-
client privilege, attorney work-product privilege, consulting expert privilege under Federal Rule
of Civil Procedure 26(b)(4)(D), deliberative process privilege, or protected from disclosure by
Texas Government Code § 323.017, which is privileged under Fed. R. Evid. 501 are implicated by
this request.
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OBJECTIONS RELEVANT TO EACH REQUEST

Eric Wienckowski asserts that each of the following objections applies specifically to each
request below. In the interest of brevity, these objections are offered here to avoid unnecessary
repetition of objections to definitions, scope, and similar issues that afflict each request. These
objections are as follows:

Mr. Wienckowski is a consulting-only expert who was hired by Butler Snow LLP’s
consulting-only expert to assist Butler Snow LLP in representing its clients at the Texas
Legislature. Federal Rule of Civil Procedure 26(b)(4)(D) prohibits a party from discovering facts
known or opinions held by an expert who is not expected to be called as a witness at trial. Fed. R.
Civ. P. 26(b)(4)(D). See Hartford Fire Ins. Co. v. Pure Air on the Lake Ltd. P’ship, 154 F.R.D.
202,208 (N.D. Ind. 1993) (“Rule 45 of the Federal Rules of Civil Procedure cannot be utilized for
obtaining an expert’s files where Rule 26(b)(4) remains the limitation on discoverability.”).
Documents in Mr. Wienckowski’s possession and information known to him are protected from
discovery under this rule. Additional privileges, including but not limited to, attorney-client
privilege, the attorney work product doctrine, and deliberative process may also be implicated by
DOJ’s requests, and Mr. Wienckowski anticipates asserting all applicable privileges implicated by
the DOJ’s requests.

Given Mr. Wienckowski’s role as a consulting expert, and that the requested production
directly relates to legislative activities, much of the requested production is subject to legislative
privilege. That privilege traces its roots to before the founding of the Republic, as it has “taproots
in the Parliamentary struggles of the Sixteenth and Seventeenth Centuries.” Tenney v. Brandhove,
341 U.S. 372 (1951). The privilege protects not only legislators, but their staff and aides as well.
See Gravel v. United States, 408 U.S. 606, 615-16 (1972). Here, DOJ’s attempt to compel
disclosure of Mr. Wienckowski’s “thought processes or [his]
communications . . . with . . . legislators™ falls squarely within the well-established contours of
legislative privilege. Perez v. Abbott, No. 5:11-cv-360, 2014 WL 3495414 (W.D. Tex. July 11,
2014).

The inadvertent production or disclosure of any privileged documents or information shall
not constitute or be deemed to be a waiver of any applicable privilege with respect to such
document or information (or the contents or subject matter thereof) or with respect to any other
such document or discovery now or hereafter requested or provided. Mr. Wienckowski reserves
the right not to produce documents that are in part protected by privilege, except on a redacted
basis, and to require the return of any document (and all copies thereof) inadvertently produced.
Mr. Wienckowski likewise does not waive the right to object, on any and all grounds, to (1) the
evidentiary use of documents produced in response to these requests; and (2) discovery requests
relating to those documents.

There is currently no protective order in place between the United States Department of
Justice (“DOJ”’) and Mr. Wienckowski. To the extent that documents may be identified that are
discoverable but require additional protections to prevent public disclosure, any such documents
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that are identified will be withheld and described in the responses, with the clarification that such
production will first require entry of a protective order before the documents may be disclosed.

The Federal Rules provide that the “attorney responsible for issuing and serving a subpoena
must take reasonable steps to avoid imposing undue burden or expense on a person subject to the
subpoena.” Fed. R. Civ. P. 45(d)(1). While nonparty subpoenas are governed by Rule 45, they
are also subject to the parameters established by Rule 26. Camoco, LLC v. Leyva, 333 F.R.D. 603,
607 (W.D. Tex. 2019) (“As with any other forms of discovery, the scope of discovery through a
Rule 45 subpoena is governed by Rule 26(b).”). Therefore, the discovery sought here is still
limited to “any nonprivileged matter that is relevant to any party’s claim or defense and
proportional to the needs of the case.” Fed. R. Civ. P. 26(b)(1).

The twin demands for relevancy and proportionality “are related but distinct requirements.”
Samsung Electronics Am., Inc. v. Chung, 321 F.R.D. 250, 279 (N.D. Tex. 2017). Thus, if the
information sought is irrelevant to the party’s claims or defenses, “it is not necessary to determine
whether it would be proportional if it were relevant.” Walker v. Pioneer Prod. Servs., Inc., No.
CV 15-0645, 2016 WL 1244510, at *3 (E.D. La. Mar. 30, 2016). Conversely, “relevance alone
does not translate into automatic discoverability” because “[a]n assessment of proportionality is
essential.”  Motorola Sols., Inc. v. Hytera Commc’ns Corp., 365 F. Supp. 3d 916, 924
(N.D. IIl. 2019). Accordingly, Mr. Wienckowski objects to these requests to the extent that the
information sought is irrelevant or disproportionate.

A portion of the requested production is also irrelevant to DOJ’s claims and is thus
identified individually below. But a much larger portion of the request is not proportional to the
needs of the case. The proportionality language was inserted into Rule 26(b) in 2015 “to
emphasize the need for proportionality,” Prasad v. George Washington Univ., 323 F.R.D. 88, 91
(D.D.C. 2017), and “highlight[] its significance,” Mannina v. D.C., 334 F.R.D. 336, 339 n.4
(D.D.C. 2020); see also Chief Justice John Roberts, 2015 Year-End Report on the Federal
Judiciary at 6, Supreme Court of the United States,! (“Rule 26(b)(1) crystalizes the concept of
reasonable limits on discovery through increased reliance on the common-sense concept of
proportionality[.]”). As the Advisory Committee explained, this addition of overt “proportional”
language was meant to better reflect the intent of the 1983 amendments, which were designed “to
deal with the problem of over-discovery.” Fed. R. Civ. P. 26(b) advisory committee’s note (2015)
(quoting the 1983 advisory notes). However, this “clear focus of the 1983 provisions may have
been softened, although inadvertently, by the amendments made in 1993.” Id. Thus, the 2015
amendment sought to “restore[] the proportionality factors to their original place in defining the
scope of discovery” and reinforce the parties’ obligation “to consider these factors in making
discovery requests, responses, or objections.” Id. As fully restored, the proportionality
requirement “relieves parties from the burden of taking unreasonable steps to ferret out every
relevant document.” Virginia Dep’t of Corr. v. Jordan, 921 F.3d 180, 189 (4th Cir. 2019), cert.
denied, 140 S. Ct. 672 (2019). Accordingly, Mr. Wienckowski objects to the DOJ’s subpoena to
the extent that it falls short of this more stringent proportionality standard.

! https://www.supremecourt.gov/publicinfo/year-end/2015year-endreport.pdf
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Mr. Wienckowski objects to the production of any documents or communications created
after October 25, 2021, because any documents created after the passage of HB1 and SB6 are
irrelevant to the United States’ claims.

These responses and objections are made without waiving any further objections to, or
admitting the relevancy or materiality of, any of the information or documents requested. All
answers are given without prejudice to Mr. Wienckowski’s right to object to the discovery of any
documents, facts, or information discovered after the date hereof. Likewise, these responses and
objections are not intended to be, and shall not be construed as, agreement with the DOJ’s
characterization of any facts, circumstances, or legal obligations. Mr. Wienckowski reserves the
right to contest any such characterization as inaccurate and object to the Requests insofar as they
contain any express or implied assumptions of fact or law concerning matters at issue in this
litigation.

OBJECTIONS TO INSTRUCTIONS AND DEFINITIONS

Mr. Wienckowski objects to the definition of “document” to the extent that it calls for
documents protected from disclosure by legislative privilege, attorney-client privilege, attorney
work-product privilege, consulting expert privilege, deliberative process privilege, or any other
applicable privilege.

Mr. Wienckowski objects to the definitions of “Legislator,” “Member of the U.S. House
of Representatives,” “individual person,” “entity,” and “organization,” see 9 2—3, 9-10, because
they are overbroad and inaccurate. They improperly group all persons and entities having any
relation to a particular person or entity, when in fact the particular person or entity is independent
of those related persons or entities. Mr. Wienckowski objects to the implied application to any

related persons or entities without specific enumeration.

29 ¢

Mr. Wienckowski further objects to the time period in Instruction 21, which defines the
relevant time period for these responses as beginning on January 1, 2019. The claims and issues
in this litigation pertain to redistricted maps that were drawn based upon data received from the
United States Census Bureau in the late summer of 2021 and finalized in the fall of 2021.
Accordingly, it is unreasonable and disproportionate to the needs of this case to look back to
January of 2019 for documents responsive to these requests.

RESPONSES

Document Request 1: All documents relating to any redistricting proposal for the Texas
delegation to the U.S. House of Representatives or the Texas House, including but not limited to
House Bill 1, Senate Bill 6, and any other Congressional or House redistricting proposal drawn,
discussed, or considered. This request includes but is not limited to:

a. the origination(s) or source(s) of any such redistricting proposal;
b. the impetus, rationale, background, or motivation for any such redistricting proposal;

c. all drafts in the development or revision of any such redistricting proposal, including but
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not limited to shapefiles, files or datasets used in mapping software, each RED report, each
PAR report, demographic data (including but not limited to Citizen Voting Age Population,
Hispanic Citizen Voting Age Population, Black Citizen Voting Age Population, Voting
Age Population, Hispanic Voting Age Population, and Black Voting Age Population),
election data (including but not limited to reconstituted election analyses), and files related
to precinct names, precinct lines, split precincts, partisan indexes, population shifts,
population deviations, voter registration, Spanish Surname Voter Registration, voter
affiliation, Spanish Surname Voter Turnout, or changing census geography;

d. the pairing of any incumbents in any such redistricting proposal;
e. any redistricting amendment, whether partial or total, to each such proposal;
f. negotiations regarding any redistricting proposal; and

g. all calculations, reports, audits, estimates, projections, or other analyses, from any source,
relating to the effect or impact, of any kind—including on (1) Texas minority voters, (2)
existing or emerging minority opportunity districts, or (3) voter turnout (including Spanish
Surname Voter Turnout)—that could result from the implementation of any such
redistricting proposal.

Response: Mr. Wienckowski objects to this request because it calls for the production of
documents that are subject to legislative privilege, attorney-client privilege, attorney work-product
privilege, consulting only expert privilege under Federal Rule of Civil Procedure 26(b)(4)(D),
deliberative process privilege, or are protected from disclosure by Texas Government Code
§ 323.017, which is privileged under Fed. R. Evid. 501. In particular, requesting analyses “from
any source” is likely to encompass documents that are protected by the legislative privilege or the
consulting only expert privilege. Requesting “the origination(s)” and “the impetus, rationale,
background, or motivation” of certain legislative proposals would impermissibly expose thought
processes and mental impressions, which are also subject to legislative privilege. Requesting
analyses that were “considered by” the Legislature, “draft in the development or revision of”
redistricting proposals, “negotiations” and “calculations, reports, audits, estimates, projections, or
other analyses” would be subject to legislative privilege for the same reason.

Mr. Wienckowski further objects to this request because it asks him to gather publicly available
documents that are equally accessible to the United States. Insofar as the request generally seeks
shapefiles, data sets, reconstituted election analyses, amendments, information concerning the
pairing of incumbents, and other general information, Mr. Wienckowski directs DOJ to the Texas
Legislative Council’s Capitol Data Portal, https://data.capitol.texas.gov/organization/tlc, where
such information may be found. Insofar as the request seeks such information specifically
considered by any legislator or staff, the request calls for information subject to the legislative
privilege. To the extent the request seeks information specific to Mr. Wienckowski, the request
calls for information protected from disclosure under Federal Rule of Civil Procedure 26(b)(4)(D).

Lastly, insofar as the request seeks legal analysis concerning the “effect or impact” of redistricting
proposals on “minority voters,” “existing or emerging minority opportunity districts,” or “voter
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turnout,” it seeks information that may be subject to the attorney-client privilege or constitute
attorney work product.

Document Request 2: All documents relating to the redistricting process for the Texas House or
the Texas delegation to the U.S. House of Representatives, including but not limited to planning,
timing, hearings, outreach, publicity, public or expert participation, deadlines, limitations, staffing,
and persons or entities involved.

Response: Mr. Wienckowski objects to this request because it calls for documents that are subject
to the legislative privilege. The request seeks documents relating to the “planning” and “timing”
of the redistricting process. These go to mental impressions and legislative strategy, which are at
the core of the legislative privilege. Mr. Wienckowski objects to this request to the extent that
documents that are subject to attorney-client privilege, consulting only expert privilege under
Federal Rule of Civil Procedure 26(b)(4)(D), attorney work-product privilege, deliberative process
privilege, or protected from disclosure by Texas Government Code § 323.017, which is privileged
under Fed. R. Evid. 501 are implicated by this request.

Mr. Wienckowski also objects to this request because it asks him to gather publicly available
documents that are equally accessible to Plaintiff. Insofar as the request seeks information on the
attendance and date of hearings, and persons and entities involved, such information may be found
at the Texas Senate and Texas House of Representatives websites, as well as on the Texas
Legislature Online (“TLO”) website. See https://senate.texas.gov/index.php (Senate);
https://house.texas.gov/ (House); https://capitol.texas.gov/Home.aspx (TLO).

Document Request 3: All documents relating to voting patterns in Texas elections with respect
to race, ethnicity, or language minority status, including but not limited to any calculations, reports,
audits, estimates, projections, or other analyses.

Response: Insofar as this request asks for calculations, reports, audits, estimates, projections, or
other analyses used as part of the redistricting process, Mr. Wienckowski objects on the basis that
such a request calls for documents that are subject to the legislative privilege. Documents used
for the purpose of formulating legislation are at the core of the legislative privilege. Mr.
Wienckowski objects to this request to the extent that documents that are subject to attorney-client
privilege, attorney work-product privilege, consulting expert privilege under Federal Rule of Civil
Procedure 26(b)(4)(D), deliberative process privilege, or protected from disclosure by Texas
Government Code § 323.017, which is privileged under Fed. R. Evid. 501 are implicated by this
request.

Mr. Wienckowski also objects to this request because it is facially overbroad. It calls for “all”
documents relating to voting patterns, without any temporal limitation (other than the one included
in the instructions) or further specification. For this reason, documents relating to voting patterns
in Texas may well be irrelevant to the United States’ claims—which are limited to several districts
in the Texas House of Representatives map and Congressional map.

Document Request 4: All documents relating to whether House Bill 1, Senate Bill 6, or any other
redistricting proposal drawn, discussed, or considered with respect to the Texas House or the Texas
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delegation to the U.S. House of Representatives complies with the Voting Rights Act, including
but not limited to any calculations, reports, audits, estimates, projections, or other analyses.

Response: Mr. Wienckowski objects to this request because, by its very nature, it calls for
documents that are subject to the attorney-client privilege, the legislative privilege, and constitute
attorney work product. Legal analysis concerning whether HB1, SB6, or other related redistricting
bills comply with the VRA will necessarily implicate these privileges. Further, communications
between legislators and their staffs are privileged communications covered by the legislative
privilege.

Finally, Mr. Wienckowski objects to this request on the basis of the consulting expert privilege
under Federal Rule of Civil Procedure 26(b)(4)(D) because any documents in his possession are
necessarily pursuant to his role as a consulting expert to Butler Snow LLP.

Document Request 5: All documents relating to redistricting for the Texas House or the Texas
delegation to the U.S. House of Representatives exchanged between, among, with, or within the
Office of the Governor, the Office of the Lieutenant Governor, the Office of the Secretary of State,
the Office of the Attorney General, any legislator, the House Committee on Redistricting or
members thereof, the Senate Special Committee on Redistricting or members thereof, the
Conference Committee regarding Senate Bill 6 or members thereof, the Texas Legislative Council,
any member of the U.S. House of Representatives, any candidate to represent Texas in the U.S.
House of Representatives, any candidate for the Texas House, any campaign to represent Texas in
the U.S. House of Representatives, any campaign for the Texas House, any national political party,
any state political party organization, any local political party organization, any national
congressional campaign committee, any national organization dedicated to supporting state
legislative candidates, the National Republican Redistricting Trust, the National Democratic
Redistricting Committee, any political action committee, any lobbyist, any political activist or
operative, any other governmental entity, any local elected official in Texas, any consultant, any
expert, any law firm or attorney, any vendor, any other political or community group or
organization, or any member of the public.

Response: Mr. Wienckowski objects to this request because it is overbroad. The request calls for
“all documents relating to redistricting for the Texas House or Texas delegation to the U.S. House
of Representatives,” without any qualifications (other than the listed recipients). That is an
extremely broad request and will necessarily apply to documents that are irrelevant to the United
States’ claims in this case.

Mr. Wienckowski also objects to this request because it calls for documents that are covered by
the legislative privilege. First, with respect to communications between legislators, it is clear that
communications and deliberations by legislators about pending bills are “legislative acts”
protected by legislative privilege. See Gravel v. United States, 408 U.S. 606, 624-25 (1972);
Hughes v. Tarrant County, 948 F.2d 918, 921 (5th Cir. 1991). And requesting communications
between the office of the Governor, the office of the Representative, the office of the Secretary of
State, and other similar parties, their staff or agents, encompasses documents that are protected by
legislative privilege. Indeed, the Supreme Court has repeatedly recognized that “officials outside
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the legislative branch are entitled to legislative immunity when they perform legislative functions.”
Bogan v. Scott-Harris, 523 U.S. 44, 55 (1998) (citing Supreme Court of Virginia v. Consumers
Union of U. §., Inc., 446 U.S. 719, 731-34 (1980)).

Mr. Wienckowski also objects to this request to the extent that documents that are subject to
attorney-client privilege, attorney work-product privilege, consulting expert privilege under
Federal Rule of Civil Procedure 26(b)(4)(D), deliberative process privilege, or protected from
disclosure by Texas Government Code § 323.017, which is privileged under Fed. R. Evid. 501 are
implicated by this request.

Mr. Wienckowski further objects to this request because it calls for documents that are irrelevant
to the United States’ claims in this case. Specifically, it is unclear without further specification
why documents relating to redistricting exchanged between the individuals and the many third
parties listed on page 8 of the United States’ requests (that is, candidates, political parties,
lobbyists, and the rest) would be relevant.

Request 6: All other documents relating to redistricting for the Texas House or the Texas
delegation to the U.S. House of Representatives from July 1, 2021, to the present, including but
not limited to redistricting criteria, public statements, correspondence, calendar invitations,
scheduling emails, meeting minutes, agendas, attendance sheets, call logs, notes, presentations,
studies, advocacy, letters, or other communications.

Response: Mr. Wienckowski objects to this request because it is overbroad. The request calls for
“all documents relating redistricting for the Texas House or Texas delegation to the U.S. House of
Representatives,” without any qualifications (other than the listed recipients). That is an extremely
broad request and will necessarily apply to make documents that are irrelevant to the United States’
claims in this case.

Mr. Wienckowski also objects to this request because the request calls for documents that are
subject to the legislative privilege. Among others, documents concerning “presentations,”
“redistricting criteria,” and “meeting minutes” go directly to legislators’ mental impressions and
motivations concerning pending legislation, which is clearly covered by the privilege. Of course,
communications and deliberations by legislators about pending bills are “legislative acts”
protected by legislative privilege. See Gravel v. United States, 408 U.S. 606, 624-25 (1972);
Hughes v. Tarrant County, 948 F.2d 918, 921 (5th Cir. 1991).

Mr. Wienckowski further objects to this request to the extent that documents that are subject to
attorney-client privilege, attorney work-product privilege, consulting only expert privilege under
Federal Rule of Civil Procedure 26(b)(4)(D), deliberative process privilege, or protected from
disclosure by Texas Government Code § 323.017, which is privileged under Fed. R. Evid. 501 are
implicated by this request.

Request 7: All documents relating to enumerations or estimates by the U.S. Census Bureau or
Texas Demographic Center related to population changes, race, ethnicity, language minority
status, or United States citizenship that were exchanged between, among, with, or within the Office
of the Governor, the Office of the Lieutenant Governor, the Office of the Secretary of State, the
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Office of the Attorney General, any legislator, the House Committee on Redistricting or members
thereof, the Senate Special Committee on Redistricting or members thereof, the Conference
Committee regarding Senate Bill 6 or members thereof, the Texas Legislative Council, any
member of the U.S. House of Representatives, any candidate for the Texas House, any candidate
to represent Texas in the U.S. House of Representatives, any campaign for the Texas House, any
campaign to represent Texas in the U.S. House of Representatives, any national political party,
any state political party organization, any local political party organization, any national
congressional campaign committee, any national organization dedicated to supporting state
legislative candidates, the National Republican Redistricting Trust, the National Democratic
Redistricting Committee, any political action committee, any lobbyist, any political activist or
operative, any other governmental entity, any consultant, any expert, any law firm or attorney, any
vendor, any group or organization, or any member of the public.

Response: Mr. Wienckowski objects to this request because it is overbroad. The request calls for
“all documents relating to enumerations or estimates by the U.S. Census Bureau or Texas
Demographic Center related to population changes,” without any qualifications (other than the
listed recipients). That is an extremely broad request and will likely apply to make documents that
are irrelevant to the United States’ claims in this case.

Mr. Wienckowski also objects to this request because it calls for documents that are covered by
the legislative privilege. First, with respect to communications between legislators, it is clear that
communications and deliberations by legislators about pending bills are “legislative acts”
protected by legislative privilege. See Gravel v. United States, 408 U.S. 606, 624-25 (1972);
Hughes v. Tarrant County, 948 F.2d 918, 921 (5th Cir. 1991). And requesting communications
between the office of the Governor, the office of the Representative, the office of the Secretary of
State, and other similar parties, their staff or agents, encompasses documents that are protected by
legislative privilege. Indeed, the Supreme Court has repeatedly recognized that “officials outside
the legislative branch are entitled to legislative immunity when they perform legislative functions.”
Bogan v. Scott-Harris, 523 U.S. 44, 55 (1998) (citing Supreme Court of Virginia v. Consumers
Union of U. §., Inc., 446 U.S. 719, 731-34 (1980)).

Mr. Wienckowski further objects to this request to the extent that documents that are subject to
attorney-client privilege, attorney work-product privilege, consulting expert privilege under
Federal Rule of Civil Procedure 26(b)(4)(D), deliberative process privilege, or protected from
disclosure by Texas Government Code § 323.017, which is privileged under Fed. R. Evid. 501 are
implicated by this request.

Mr. Wienckowski also objects to this request because it calls for documents that are irrelevant to
the United States’ claims in this case. Specifically, it is unclear without further specification why
documents relating to demographic enumerations or estimates exchanged between the many third
parties listed on page 8 of the United States’ requests (that is, candidates, political parties,
lobbyists, and the rest) would be relevant.

Mr. Wienckowski further objects on the basis that much the information sought by this request
may be made publicly available by the U.S. Census Bureau and the Texas Demographic Center.

10
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Request 8: All documents relating to payment for services; agreements of representation,
consultation, employment, services, confidentiality, or common interest; or any other type of
contract relating to redistricting for the Texas House or Texas delegation to the U.S. House of
Representatives that include any of the following individuals or entities: Adam Foltz, Chris Gober,
The Gober Group, any consultant, any political operative, any expert, the Office of the Texas
Attorney General, any other law firm, any other attorney, any other vendor, or any other person or
entity.

Response: Mr. Wienckowski objects to this request because it is overbroad and harassing.
Although it appears to be bounded by specific persons and entities, the end of the request provides
that the request applies to “any other attorney,” “any other vendor,” or “any other person or entity.”
The net effect is that the initial limitations are swallowed by the sheer breadth of a request that
asks for “all documents” that “[relate] to redistricting” and that include “any other person or
entity.” Accordingly, this request is overly broad and conducting a search of this scope and breadth
without any reasonable limitation is disproportionate to the needs of this case. Further, Mr.
Wienckowski is not a party to this litigation, and should not be required to produce, for example,
“all documents” that “[relate] to redistricting” that include “any political operative.” Such a
facially overbroad requests create an undue burden. Wiwa v. Royal Dutch Petroleum Co., 392
F.3d 812, 818 (5th Cir. 2004).

In addition, Mr. Wienckowski objects to this request because it calls for documents that are subject
to the legislative privilege and the attorney-client privilege. Documents relating to services
provided by third parties for a legislative purpose are subject to the legislative privilege. Bogan v.
Scott-Harris, 523 U.S. 44, 55 (1998) (citing Supreme Court of Virginia v. Consumers Union of U.
S., Inc.,446 U.S. 719, 731-34 (1980)). And documents relating to Mr. Wienckowski and any legal
representation is subject to the attorney-client privilege.

Mr. Wienckowski also objects on the basis that this request does not list an end date. See Doe v.
McMillan, 412 U.S. 306, 313—-14 (1973). Any contracts or other agreements entered into after the
filing of this complaint would necessarily be irrelevant.

Mr. Wienckowski further objects to this request to the extent that documents that are subject to
attorney work-product privilege, the consulting expert privilege under Federal Rule of Civil
Procedure 26(b)(4)(D), deliberative process privilege, or protected from disclosure by Texas
Government Code § 323.017, which is privileged under Fed. R. Evid. 501 are implicated by this
request.

Request 9: All non-privileged documents relating to the instant lawsuit or preceding investigation
of Texas by the U.S. Department of Justice.

Response: Mr. Wienckowski objects to this request because it is overbroad. It is unclear from the
face of this request why “all documents relating” to this lawsuit or the United States’ preceding
investigation would be relevant to the United States’ claims. And insofar as these documents relate
to the United States’ investigation, these are documents that are more likely to be within the care,
custody, or control of the United States. If such materials are more commonly held by others,
including state and local law enforcement agencies, production should be requested from them
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rather than from an individual legislator. Given the availability of these documents from other
sources, the burden of requiring Mr. Wienckowski to collect them far exceeds any benefit that
might result. See Virginia Dep’t of Corr. v. Jordan, 921 F.3d 180, 189 (4th Cir. 2019) (stating that
courts should “consider what information is available to the requesting party from other sources”
when analyzing “the benefit side of the ledger”).

Mr. Wienckowski also objects on the basis that this request does not list an end date. See Doe v.
McMillan, 412 U.S. 306, 313—-14 (1973). Any documents originating after the filing of this
complaint would necessarily be irrelevant.

Mr. Wienckowski further objects to this request to the extent that documents that are subject to
attorney-client privilege, attorney work-product privilege, consulting expert privilege under
Federal Rule of Civil Procedure 26(b)(4)(D), deliberative process privilege, or protected from
disclosure by Texas Government Code § 323.017, which is privileged under Fed. R. Evid. 501 are
implicated by this request.
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