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PRELIMINARY STATEMENT

In this Brief, “J. App.” refers to the Joint Appendix filed by the Florida Sen-
ate. “H. EX.” refers to the House's exhibits, “S. Ex.” to the Senate’s exhibits, and
“CP Ex.” to the Codlition Plaintiffs’ exhibits. The hearing transcript, which is aso
available in the Joint Appendix, is designated by the letter “T” followed by the
volume and page and line numbers. Because the preparation of the record of the
remedial proceeding has not been completed, the House refers to documents in the
record by their titles. References to the Legidlative Parties Amended Designation
of Deposition Testimony to be Presented at Trial, filed on September 27, 2015, are
to the names of the deponents, followed by the page and line numbers (e.g.,
Dreschler Dep. at 297:9-298:16).

Finally, the House refers to In re Senate Joint Resolution of Legislative Ap-
portionment 1176, 83 So. 3d 597 (Fla. 2012), as “ Apportionment 17, to In re Senate
Joint Resolution of Legidative Apportionment 2-B, 89 So. 3d 872 (Fla. 2012), as
“Apportionment 11", to League of Women Voters of Florida v. Florida House of
Representatives, 132 So. 3d 135 (Fla. 2013), as “ Apportionment 1V, and to League
of Women Voters of Florida v. Detzner, 172 So. 3d 363 (Fla. 2015), as “Appor-

tionment VI1”.



STATEMENT OF CASE AND FACTS

On July 9, 2015, this Court directed the Legislature to redraw eight congres-
siona districts and any districts affected by those revisions. Apportionment VI,
172 So. 3d at 371-72. The Court provided specific directions that clearly described
the necessary corrections. Id. at 406, 409, 410, 411, 413.

On July 20, 2015, the Speaker of the House and the President of the Senate
issued a joint proclamation to call the Legislature into special session. H. Ex. 190.
On the same day, the presiding officers issued a joint memorandum that directed
professional staff of the House Select Committee on Redistricting and the Senate
Committee on Reapportionment to “work collaboratively with House and Senate
legal counsel to develop a base map that complies with the Florida Supreme
Court’s recent ruling and all of the relevant standards.” H. Ex. 118 at 1. The Base
Map was to be drawn “solely by staff in collaboration with counsal,” without the
participation of any elected members of the Legislature, and disclosed simultane-
ously to all members and the public at large before the special session. Id. One
objective of the Base Map wasto “make it easier to discuss all legidlative actions
in an open and transparent manner.” |d.

Professional staff developed a Base Map in accordance with the directions
set forth in the joint memorandum. Jason Poreda, staff director of the House Select

Committee on Redistricting; Jeff Takacs, specia advisor to the House Select



Committee on Redistricting; and Jay Ferrin, staff director of the Senate Committee
on Reapportionment reviewed Apportionment VII and, on July 23, 2015, began
their collaborative effortsto develop aBase Map. T1 at 68:20-70:4; T2 at 152:6-9.
The drawing took place in alarge conference room in the House' s redistrict-
ing office in the Capitol. T1 at 75:22-76:8. The map-drawers began with a blank
map. Id. at 102:17-103:6. During the drawing process, the map-drawers occasion-
ally consulted with legal counsel and then continued to draw outside of counsdl’s
presence. |d. at 70:9-20. Mr. Poreda performed almost all of the manual drawing,
and nobody outside of the secure room contributed to the decisions that profes-
sional staff made in consultation with legal counsel. Id. at 75:2-9, 82:24-83:6. The
map-drawers had copies of Apportionment VII in the room and referred to relevant
sections of that decision as they drew different regions of the State. 1d. at 84:8-19.
The map-drawers worked systematically, addressing this Court’s directives
in alogical sequence, and then drew districts in the remainder of the State. For ex-
ample, the map-drawers first redrew Districts 26 and 27 because the directive to
reunite Homestead presented a “clear-cut” alternative: Homestead could be placed
wholly within District 26 or wholly within District 27. 1d. at 84:24-85:12. The
map-drawers proceeded to different areas of the State and, in separate drafts, de-
veloped one or more possible configurations of the districts in which this Court had

identified deficiencies. T2 at 109:21-114:9. As drafts were completed, the map-



drawers prepared data reports that included compactness scores and, with respect
to minority districts, data needed to perform afunctional analysis. T1 at 83:11-22.
As directed in the Speaker and President’s joint memorandum, the map-
drawers did not assess the political implications of the Base Map, except as neces-
sary to perform a functional analysis of minority districts. H. Ex. 118 at 2; T1 at
69:21-70:10, 75:15-20; T2 at 227:10-13. During development of the Base Map,
the map-drawers did not discuss the Base Map with any legislator—or of course
with political consultants or members of Congress or their staffs. H. Ex. 118 at 2;
T1 at 71:11-21; T2 at 227:10-13. They preserved their emails and all 31 draft
maps and posted the draft maps and related data reports on the House and Senate
websites. T1 at 78:16-22, 83:11-25; T2 at 203:7-14. The House and Senate even
waived the attorney-client privilege with respect to communications that occurred
during the development of the Base Map between the map-drawers and counsdl,
and which comprise direction or collaborative work on the Base Map. T1 at 28:5-
11; The Florida House of Representatives Notice of Filing Proposed Remedial
Plan at 3, Romo v. Detzner, No. 2012-CA-000490 (Fla. 2d Cir. Ct. Sept. 14, 2015).
The Base Map was released publicly on August 5, 2015. T1 at 76:19-77:9.
No member of the Legislature previewed the Base Map before its public release.
Id. Shortly thereafter, professional staff in the House provided briefings to Repre-

sentative Jose Oliva, Chairman of the House Select Committee on Redistricting,



and Representative Mark Pafford, the House Democratic Leader. 1d. at 77:10-
78:1. On August 11, 2015, one day after the Legislature convened in special ses-
sion, Mr. Poreda, Mr. Takacs, and. Mr. Ferrin presented the Base Map at a concur-
rent meeting of the House Select Committee on Redistricting and the Senate
Committee on Reapportionment. H. Exs. 126, 127, 145; T1 at 79:8-18. In a meet-
ing that continued for many hours, professional staff presented each draft map in
detail and answered many questions asked by members of the two committees. H.
Exs. 126, 127; T1 at 79:8-80:6. The House and Senate permitted and received tes-
timony and alternative maps from members of the public and posted all maps pro-
vided by the public on their websites. H. Exs. 126, 127; T1 at 80:14-18, 82:1-109.
The committees of the respective chambers then held separate meetings at which
legislators and members of the public presented their views. H. Ex. 130, 131, 132.
On August 13, 2015, at a meeting of the House Select Committee on Redis-
tricting, Chairman Oliva presented the Base Map as House Bill 1B, and the com-
mittee reported the bill favorably. H. Ex. 130 at 146; T2 at 154:2-11. After the
full House passed the hill, the Senate returned the bill with an amendment. T2 at
154:20-155:3. Chairman Olivathen directed Mr. Poreda and Mr. Takacs to review
the Base Map and identify any municipalities that might be made whole. Id. at

155:4-7. With minor changes, Mr. Poreda and Mr. Takacs made whole the cities



of Groveland, Auburndale, Riviera Beach, and Sunrise. |d. a 155:4-156:5. The
House adopted the amendment and passed the bill. H. Ex. 137 at 23-30, 61-62.

The Legislature was ultimately unable to agree on a remedial plan and ad-
journed as scheduled on August 21, 2015. H. Ex. 144 at 12. On August 24, 2015,
the House moved this Court to initiate proceedings toward the judicia adoption of
aremedia plan. The Court granted the House's motion in part, directing the tria
court to receive proposed remedia plans from the parties and to conduct a hearing
at which all parties might present evidence and argument for and against the com-
peting proposals. J. App. 7. This Court directed the trial court to focus especialy
on “the map passed during the specia session by the House, and any amendments
offered thereto; the map passed during the special session by the Senate, and any
amendments offered thereto; and the areas of agreement between the legidative
chambers.” Id. It further directed the trial court to “make a recommendation to
[this] Court, before the end of the relingquishment period, as to which map proposed
by the parties—or which portions of each map—best fulfills the specific directions
in [Apportionment VII] and all constitutional requirements.” J. App. 7-8.

The trial court conducted an evidentiary hearing on September 24, 25, and
28, 2015. It received seven proposals from the parties:. H110C9071, which the
House passed during the special session (the “House Map”); S026C9062, which

the Senate passed during the special session (the “Senate Map”); S026C9066,



which was drawn after the conclusion of the special session at the direction of
Senator Bill Galvano, Chairman of the Senate Committee on Reapportionment
(the“Galvano Map”); CP-1, CP-2, and CP-3, which were submitted by the Coali-
tion Paintiffs; and the Romo Map, which was submitted by the Romo Plaintiffs.

The House Map and the Senate Map contained substantial “areas of agree-
ment.” Districts 1 through 8, 12 through 14, and 18 through 27—twenty-one of
twenty-seven districts—were identical in the two maps. J. App. 38; J. App. 44.
CP-1 was identical to the House Map with the exception of Districts 20 through
27 in South Florida—districts on which the House and Senate agreed. J. App. 56.

The Codlition Plaintiffs did not submit CP-1 to the Legislature at its special
sesson. T1 at 80:7-82:23. Instead, in a letter to the Legidature, the Coalition
Plaintiffs expressed approva of the Base Map, recognized the “tight time con-
straints” and the “time and effort” of professional staff, and opined that the Base
Map mostly “appears to comply” with Apportionment VII. 1d. The Coalition
Plaintiffs argued, however, that the “Democratic performance index” of District 26
was too low and suggested changes expressly intended to make the district “more
Democratic.” Id. at 2-3.

CP-1 was drawn in John O’ Neill’s apartment in Los Angeles. T5 at 621:17-
18, 624:2-6. Mr. O’ Neill is a contractor to Strategic Telemetry—a self-described

“Democratic firm.” T5 at 623:23-624:1; Dreschler Dep. at 297:9-298:16. Strate-



gic Telemetry specializes in microtargeting, which enables political campaigns to
assess the likelihood that particular voters will vote and support particular candi-
dates. Dreschler Dep. at 29:4-33:23; Wieneke Dep. at 13:13-16:1. Its clients have
included the Florida Democratic Party, the Democratic National Committee (the
“DNC"), the Democratic Congressional Campaign Committee, and the 2004 and
2008 presidential campaigns of John Kerry and Barack Obama. Dreschler Dep. at
34:15-36:7 & Ex. 1; Wieneke Dep. at 16:2-6. Strategic Telemetry’s clients are
predominantly Democratic candidates. Wieneke Dep. at 23:12-24:13. Its founder,
Ken Strasma, served as technical liaison to the DNC’s legislative redistricting of -
fice during the last redistricting cycle, and worked on IMPAC 2000—the Demo-
cratic Party’s congressional redistricting operation. Dreschler Dep. at 61:13-62:14.

CP-1 was not submitted to the Legidature at its special session, T1 at 80:7-
82:23, and was not made public until the week before the hearing, see Coalition
Plaintiffs Notice of Service of Proposed Remedial Congressional Plans, Romo v.
Detzner, No. 2012-CA-000490 (Fla. 2d Cir. Ct. Sept. 14, 2015). Mr. O’'Neill was
not asked to retain draft maps, and he produced no emails or draft maps related to
CP-1. T6 at 656:24-658:7. He did not recall whether the Coalition Paintiffs had
asked him to avoid the use of email, or to communicate by telephone instead. T6

at 657:22-658:1.



At the hearing, the House argued that CP-1 diminishes the ability of Hispan-
ics in South Floridato elect the candidates of their choice. It noted that District 26
in CP-1 isaDemocratic district, but that Hispanics, far from controlling the Demo-
cratic primary, comprise only 22.8% of Democratic primary voters and are there-
fore only the third-largest demographic in the relevant primary—after whites and
blacks. See The Florida House of Representatives' Proposed Order Recommend-
ing Remedial Congressional Redistricting Plan at 17-24, Romo v. Detzner, No.
2012-CA-000490 (Fla. 2d Cir. Ct. Oct. 2, 2015). The House also argued that Dis-
trict 20 in CP-1 contains an unnecessary, 15-mile appendage that renders the dis-
trict non-compact, and which this Court’ s precedents clearly forbid. 1d. at 31-35.

The trial court entered its Order on October 9, 2015. The court found that
the House Map was not drawn with improper intent, and it did not suggest that the
House had failed to implement this Court’s directives. J. App. 872-73. The trial
court also concluded that the House Map was preferable to the Senate Map and the
Galvano Map. J. App. 868-70. Nevertheless, despite this Court’s direction to fo-
cus especialy on the maps that passed the House and Senate and the areas of
agreement between the legidative chambers, the trial court recommended adoption
of CP-1. The court concluded that the House not only should have complied with
this Court’ s directives, but also explored new district configurations in order to en-

hance the compactness of districts that this Court did not invalidate on compact-



ness grounds. J. App. 874. Unable to explain how Hispanics will control the
Democratic primary with 22.8% of the primary electorate, the court nevertheless
dismissed the House' s contention that District 26 in CP-1 diminishes the ability of
Hispanics to elect their preferred candidates. J. App. 881. Finaly, despite judicial
condemnation of districts developed in secrecy, the trial court recommended for

adoption a map developed in the privacy of John O’ Neill’s Los Angeles apartment.



SUMMARY OF ARGUMENT

This Court should reject the trial court’s recommendation to adopt CP-1.
CP-1 diminishes the ability of Hispanics in South Floridato elect the candidates of
their choice. A functional analysis demonstrates that, in District 26, the Democrat-
ic candidate is likely to win the genera election, but the Hispanic candidate of
choice is not likely to win a contested Democratic primary. Indeed, Hispanics are
a bare 22.8% of the Democratic primary electorate in District 26, while blacks are
28.9% and whites are the plurality. Thus, Hispanics are only the third-largest de-
mographic among actual voters in the Democratic primary. Neither the trial court
nor the Coadlition Plaintiffs expert performed a complete functional analysis or
provided any colorable explanation of how the Hispanic candidate of choice will
win a contested Democratic primary. The probable result is the election of awhite
or black Democratic and a decrease in representation for South Florida Hispanics.

CP-1, moreover, violates the compactness standard. District 20 contains a
new, 15-mile appendage that tier-one standards do not require. This Court’s prec-
edents have been clear: needless appendages violate the constitutional requirement
of compactness. Thus, in Apportionment |, this Court invalidated Senate District
10 in part because it included an odd-shaped appendage. And in this case, the trial
court invalidated Congressiona Districts 5 and 10 because unnecessary appendag-

es rendered them non-compact. The same principles apply to District 20 in CP-1.
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Finally, adoption of CP-1 would violate fundamental fairness, the separation
of powers, and this Court’s instructions. The House drew and publicly discussed,
debated, and voted to pass a remedial plan that the trial court found constitutional .
Despite this Court’s emphasis on the lega significance of transparency, and con-
trary to this Court’s instruction to “focus’ especialy on the House and Senate
Maps, the tria court recommended CP-1, which was drawn by a self-described
Democratic firm in the Los Angeles apartment of John O'Nelll, and which was
never debated or discussed in public or submitted in the legislative process. With
no records and no discovery, CP-1 cannot satisfy “the need for transparency . . . in
drawing the state' s congressional districts.” Apportionment VII, 172 So. 3d at 416.
And, contrary to the trial court’s conclusion that the Legislature should have ex-
plored new configurations of the invalidated districts in order to enhance their
compactness scores, this Court clearly held that the Legidature’'s responsibility
was to implement the clear and specific directives set forth in Apportionment VII.

The Legidative Parties feared that Amendment Six would be misused to
strip the Legidature of its constitutional authority to draw congressional districts.
Now, presented with a constitutional map developed in a public process in a coor-
dinate branch of government, this Court should decline to transfer the authority to

draw congressiona districtsto John O’'Nelll. That was not the intent of the voters.
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ARGUMENT

l. CP-11SUNCONSTITUTIONAL.

CP-1 violates the tier-one and tier-two requirements of Article 111, Section
20 of the Florida Constitution. District 26 diminishes the ability of South Florida
Hispanics to elect the candidates of their choice, and District 20 includes an unnec-
essary appendage that clearly violates the compactness mandate, as defined in this
Court’s precedents. This Court should reject the trial court’s recommendation to
accept CP-1 and should instead adopt the constitutionally compliant House Map.*
A. DiISTRICT 26 IN CP-1 DIMINISHESTHE ABILITY OF HISPANICS

IN SOUTH FLORIDA TO ELECT THE CANDIDATESOF THEIR
CHOICE.

1. The Democratic Candidate IsLikely to Win the
General Election, But the Hispanic Candidate of
ChoicelsNot Likely to Win a Contested Democratic
Primary.
District 26 in CP-1 diminishes the ability of South Florida Hispanics to elect
the candidates of their choice. Hispanics—who were able to elect their preferred
candidates in the benchmark district—do not control the relevant primary election.

Hispanics are a mere 22.8% of the Democratic primary electorate in District 26.

Thus, both whites and blacks outnumber Hispanics in the Democratic primary.

! This Court reviews pure questions of law de novo. Rippy v. Shepard, 80
So. 3d 305, 306 (Fla. 2012). When a question involves both legal and factua is-
sues, this Court reviews a trial court’s factual findings for competent, substantial
evidence, and its legal determinations de novo. Scott v. Williams, 107 So. 3d 379,
384 (Fla. 2013).

12



The tria court could perform no functional analysis to show that Hispanics, with
barely one-fifth of primary electorate, control the relevant primary. According to
objective data, the likely and logical consequence is the nomination of a white
or black Democrat and the loss of representation for Hispanics in South Florida.

The Florida Constitution prohibits districts that diminish the ability of racial
or language minoritiesto elect representatives of their choice. Art. I11, 8 20(a), Fla.
Const. Inits ssimplest form, the non-diminishment standard asks two questions:

¢ |sthe minority candidate of choice “likely” to win a contested primary?
e |sthat nominee “likely” to win the general election?

Apportionment VII, 172 So. 3d at 404-05. Thus, in Apportionment VII, this Court
held that an east-west District 5 did not diminish the ability of minorities to elect
their preferred candidates. The black candidate of choice was likely to win a con-
tested Democratic primary, and the Democratic nominee was likely to prevail in
the general election:

The chalengers’ proposed East-West configuration of the district has

a BVAP of 45.12%—higher than the BVAP in the initial draft district

drawn by Alex Kelly. This is well within the range of the 42.7%,

46.7%, and 46.9% BV AP percentages that were addressed by the fed-

eral court in Martinez and considered to be sufficient to “afford black

voters a reasonable opportunity to elect candidates of choice” and to

“in fact perform for black candidates of choice” Id. “Thisissoin
part because,” the federal court in Martinez stated,

blacks constitute 61.3% of registered Democrats in [the pre-
decessor to District 5], and Democrats constitute 63.8% of
registered voters. Republicans constitute only 22.7% of reg-

13



istered voters. Actua voting also is strongly Democratic; in
the 2000 presidential election, voters in [the predecessor to
District 5] voted 63.7% for Mr. Gore and 34.2% for Mr.
Bush. The black candidate of choiceislikely to win a con-
tested Democratic primary, and the Democratic nomineeis
likely to win the general election.

Id. at 1308.

The same logic applies to an East-West configuration of the district.
Black voters constitute 66.1% of registered Democrats under this con-
figuration, and Democrats constitute 61.1% of registered voters. Re-
publicans, by contrast, constitute only 23.0% of registered voters.
This compares very favorably to the same respective numbers in the
2002 district upheld by the federa court in Martinez.

Thus, in an East-West orientation of the district, the black candidate
of choiceis still likely to win a contested Democratic primary, since
black voters constitute 66.1% of registered Democrats. And the
Democratic candidate is still likely to win the general election, since
Democratic voters outhumber Republicans 61.1% to 23.0%. In other
words, just as noted in Martinez as a basis for concluding that the pri-
or version of District 5 afforded black voters a reasonable opportunity
to elect a candidate of choice, “[t]he black candidate of choice is
likely to win a contested Democratic primary, and the Democratic
nominee is likely to win the general election.” Martinez, 234 F.
Supp. 2d at 1308.

Apportionment VII, 172 So. 3d at 404-05 (emphasis added). Similarly, in Appor-
tionment I, when it performed a functional anaysis to evaluate compliance with the
non-diminishment standard, this Court emphasized the critical importance of mi-
nority control of the relevant primary election. See Apportionment |, 83 So. 3d at
667 (“Black voters would have also controlled the Democratic primary, with

67.3% of the Democrats voting in the primary being black. This analysis indicates

14



that the district will likely afford black voters the ability to elect candidates of their
choice.”); id. a 668 (“Black voters would have also controlled the Democratic
primary, with 64.3% of the Democrats voting in the primary being black. This
anaysis indicates that the district will likely afford black voters the ability to elect
candidates of their choice.”). As this Court recognized, minority control of the
primary election is not optional; it is an indispensable part of the ability to elect.

District 26 in CP-1 does not satisfy this analysis. First, the Democratic nom-
ineeis “likely” to win the general election. The Democratic candidate prevailed in
the 2008 presidential, 2010 gubernatorial, and 2012 presidential elections. J. App.
61. In fact, in 2012, President Obama's margin of victory was a commanding
11.6%. Id. Because the Democratic nomineeis likely to win the general election,
the Democratic primary—not the Republican primary—is the relevant primary.

But critically, the Hispanic candidate of choice is not “likely” to win a con-
tested Democratic primary. According to the most recent data available in MyDis-
trictBuilder, Hispanics comprise only 22.8% of the Democratic primary electorate
in District 26 in CP-1. J. App. 60. Blacks are 28.9% of the same €electorate, and
whites are most of the remainder. Id. Thus, Hispanics are only the third-largest
demographic in the Democratic primary electorate, after whites and blacks. 1d. In
South Florida, moreover, blacks and Hispanics do not vote cohesively, and often

support opposing candidates. T3 at 347:22-348:20. As a small minority and the

15



third-largest demographic, with barely one-fifth of the primary electorate, Hispan-
ics do not control and are not “likely” to win a contested Democratic primary.

CP-1, therefore, cannot satisfy the basic two-step inquiry set forth in Appor-
tionment | and Apportionment VII. The Hispanic candidate of choice is not likely
to win a contested Democratic primary, and the Democratic nominee is likely to
win the genera election. While Hispanics are 62.4% of the Republican primary
electorate, J. App. 60, and are therefore likely to nominate their preferred candidate
in the Republican primary, the Republican nominee is not likely to win the general
election. Stated otherwise, Hispanic Democrats are obstructed in the Democratic
primary; Hispanic Republicans are obstructed in the general election.

By way of illustration, if this Court had found in Apportionment VII that
black voters in District 5 controlled the Democratic primary, but that the Republi-
can candidate was likely to win the general election, then it would not have held
that the district satisfies the non-diminishment standard. Likewise, if District 5 had
performed for Democrats in the general election, but blacks comprised only 22.8%
of Democratic primary voters, then the district would have diminished. It would
not have presented blacks with a path to nomination and election and an ability
to elect their preferred candidates. The same principles apply to Hispanic districts.

For these reasons, Mr. Poreda concluded that District 26 in CP-1 diminishes

the ability to elect. He explained that the benchmark district was a competitive dis-
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trict that allowed the nominee of either political party to prevail. T2 at 211:2-
213:21. The Hispanic candidate of choice was highly likely to prevail in the Re-
publican primary, and the general election would therefore feature at least one and
perhaps two Hispanic candidates. Id. In CP-1, District 26 is no longer a toss-up
district in the general election; instead, the Democratic nominee is likely to prevail
in the general election. 1d. Thus, any functional analysis “must look more closely”
at the Democratic primary, where Hispanics comprise little more than one-fifth of
the electorate and “more than likely” will not be able to nominate their candidate
of choice. Id. The more likely scenario is the nomination of a white or black
Democrat, who would then be likely to prevail in the general election. Id.

It does not follow that District 26 must be a Republican district. It ssimply
follows that, if the district is Democratic, the Hispanic candidate of choice must be
likely to win a contested Democratic primary. And in District 26 in CP-1, it is not
“likely” that the Hispanic candidate of choice will be the Democratic nominee.

2. TheTrial Court Did Not Perform a Functional

Analysis, But Relied on Faulty Methods Never
Endorsed by This Court.

The trial court found the House' s evidence insufficient, but the House relied
on objective data from MyDistrictBuilder, consistent with the functional analyses
that this Court performed in Apportionment | and Apportionment VII. The data

showed that Hispanics comprise little more than one-fifth of the Democratic prima-
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ry electorate in a Democratic district. When the trial court attempted to perform a
functional analysis, it failed. J. App. 881. It stated that District 26 in CP-1 satis-
fies “the vast mgjority of the factors’—but the trial court’s functional analysis
omitted any consideration of the primary election. Id. Thus, thetrial court implic-
itly recognized that District 26 does not satisfy the entire functional analysis. And
control of the primary election is not a “factor” that can be overlooked or offset
by other “factors.” It is an indispensable element of a district that performs for mi-
norities.

Unable to show through a functional analysis that the Hispanic candidate of
choice islikely to prevail in a contested Democratic primary, the trial court turned
to the expert report of Dr. Allan Lichtman. J. App. 877-78. But Dr. Lichtman's
report did not present any analysis—none—of the critically important Democratic
primary in District 26 in CP-1. CP Ex. 31. Dr. Lichtman did not show that His-
panics control the Democratic primary or that the Hispanic candidate of choice is
likely to win a Democratic primary. He made no attempt to present any plausible
scenario in which a candidate of choice of the third-largest demographic group in
the Democratic primary (Hispanics) would be “likely” to receive the nomination in
acontested primary.

The trial court admitted as much, stating that “we don’'t know” whether Dr.

Lichtman “considered” the Democratic primary. J. App. 878. If Dr. Lichtman had
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formed opinions about the Democratic primary, however, he would have been ob-
ligated to disclose them in his expert report. See J. App. 17 (requiring expert wit-
nesses to set forth a* complete statement” of their opinions in written reports).

Finding no support in Dr. Lichtman’s report for the conclusion that Hispan-
ics control the Democratic primary, the trial court expressed some “pause’ in ac-
cepting Dr. Lichtman’'s conclusions, J. App. 880, but ultimately faulted the Legis-
lative Parties' decision not to cross-examine Dr. Lichtman. J. App. 878. But Dr.
Lichtman’s report presented no evidence of voting in the Democratic primary and
therefore was facialy insufficient. There was no reason to cross-examine Dr.
Lichtman—whom the Legidative Parties were not permitted to depose—about
opinions not mentioned in his expert report. On its face, Dr. Lichtman’s report
failed this Court’ s functional analysisin Apportionment VII.

Unable to perform a functional analysis, the trial court adopted creative new
analyses that this Court has never endorsed. For example, the trial court observed
that, according to Dr. Lichtman, since 2006, the Hispanic candidate of choice has
won “29 out of 29 elections’ in “comparable” districts—i.e., state legidative and
congressional districts with a Hispanic voting-age population (“HVAP’) between
68% and 75%. J. App. 877. But in 26 of those e ections, the successful candidate
was a Republican. CP Ex. 31 at 9-10. Those elections are not probative of the

guestion here: isthe Hispanic candidate of choice likely to win a contested Demo-
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cratic primary? And even the three elections won by Democrats did not feature
contested Democratic primaries. In 2012, in House District 112, the only primary
opponent of the successful Democrat (José Javier Rodriguez) was a fellow Hispan-
ic (Alex Dominguez). FLA. DEP' T OF STATE, DIVISION OF ELECTIONS, CANDIDATES
AND RACES, available at http://dos.€lections.myflorida.com/candidates. In 2014,
in House District 112, Representative José Javier Rodriguez was unopposed in the
Democratic primary. Id. Andin 2012, in Congressional District 26, Joe Garcia's
only non-Hispanic opponent in the Democratic primary was Justin Lamar Sternad,
Id., “a no-name candidate with no money” who, shortly after the election, was con-
victed and sentenced in connection with his campaign’s allegedly unlawful ac-
ceptance of campaign contributions, see Jose A. Iglesias, In ‘Dirty Deal’ Linked to
Ex-Rep. David Rivera, Judge Reduces Convict’s Prison Sentence, MiAMI HERALD
(Sept. 19, 2015), http://www.miamiherald.com/news/politics-government/state-
politics/article2164441 .html#storylink=cpy. Because these elections did not fea-
ture contested primaries, none shows that, in District 26 in CP-1, the Hispanic can-
didate of choiceislikely to win a contested Democratic primary.

Rough comparisons to other districts cannot take the place of a functional
anaysis. This Court and the United States Department of Justice have recognized
that an assessment of retrogression depends on the unique circumstances of each

district. Apportionment |, 83 So. 3d at 625 (explaining that the retrogression de-
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termination “requires a functional analysis of the electoral behavior within the par-
ticular jurisdiction or election district,” including an evaluation of “differing rates
of electoral participation within discrete portions of a population” (quoting Guid-
ance Concerning Redistricting Under Section 5 of the Voting Rights Act, 76 Fed.
Reg. 7470, 7471 (Feb. 9, 2011))). Thus, in Apportionment I, this Court rejected the
Senate's evaluation of minority districts, which, much like Dr. Lichtman’s, relied
on population figures and comparisons to benchmark districts that the Senate knew
had performed for minoritiesin the past. See 83 So. 3d at 656.

This Court has rejected retrogression analyses that rely solely on population
figures. Apportionment VII, 172 So. 3d at 405; Apportionment I, 83 So. 3d at 625,
627. But the trial court did just that, using HVAP as the sole basis for its conclu-
sion that the districts in the above-mentioned 29 elections were “comparable’ to
District 26 in CP-1. J. App. 877, CP Ex. 31 at 9-10. It simply does not follow that,
because the Legislature has successfully drawn performing Hispanic districts with
HVAPs between 68% and 75%, any district with HVAP between 68% and 75%
will perform for Hispanics.

The trial court was also incorrect in stating that, in the 2010 election for U.S.
Senate, Marco Rubio carried District 26 in CP-1 “by landslide numbers.” J. App.
877-78. Senator Rubio in fact received 50.1% of the vote in District 26 in CP-1—

the barest of all possible mgjorities—in a race against two weak candidates who
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split the Democratic vote. J. App. 61. In addition, the performance of Senator Ru-
bio—a Republican—again sheds no light on the dispositive question: is the His-
panic candidate of choice likely to prevail in a contested Democratic primary?

Finally, in this very appeal, the Codlition Plaintiffs insisted that the three-
candidate U.S. Senate race “was highly unusua and hence not predictive of future
elections.” Appdlants Corrected Reply Br. /Answer Br. on Cross-Appeal at 35,
League of Women Voters of Fla. v. Detzner, No. SC14-1905 (Fla. Jan. 16, 2015).
The Coadlition Plaintiffs cannot reject and then embrace the probative value of the
same €l ection.

The trial court also examined the benchmark districts established in 2002
and 2012 and noted that the composition of the Democratic primary did not pre-
vent the election of Hispanic candidates in those districts. J. App. 877, 879-80.
But those districts were competitive, Republican-leaning districts. The relevant
primary election, therefore, was the Republican primary—not the Democratic pri-
mary.

In Apportionment VII, this Court described District 26, as drawn in 2012, as
a “Republican-leaning district.” 172 So. 3d at 384, 409 & n.19. The retrogression
inquiry, therefore, was whether the Hispanic candidate of choice was likely to win
the Republican primary. And with 63.6% of the Republican primary electorate,

Hispanics were clearly able to nominate their preferred candidates. J. App. 26.
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The Hispanic candidate of choice was likely to prevail in a contested Republican
primary, and the Republican nominee was likely to prevail in the general election.
Similarly, District 18, as drawn in 2002, was a competitive but Republican-
leaning district. As of 2010, when elections were last held in District 18, the data
showed a Republican advantage: in 2010 and 2006, Governor Scott (R) and Gov-
ernor Crist (R) won the district with 50.8% and 54.0% of the vote, respectively,
while President Obama (D) won 51.0% of the vote in 2008. J. App. 20. Again, the
relevant primary for retrogression analysis was the Republican primary, and His-
panics comprised 66.4% of the Republican primary electorate. J. App. 21. Thus,
the Hispanic candidate of choice was likely to prevail in a contested Republican
primary, and the Republican nominee was likely to prevail in the general election.
The trial court concluded that District 18, as drawn in 2002, was a Demo-
cratic district that nevertheless elected the Hispanic candidate of choice in 2010.
But in 2010, when District 18 last existed and last elected a Hispanic candidate,
District 18 was a Republican district. The trial court applied 2012 data to District
18 to support its conclusion that District 18 was a Democratic district, but those
conditions did not exist in 2010 when District 18 elected a Hispanic candidate. In
addition, the composition of the Democratic primary electorate in District 18 was
not similar to the composition of the Democratic primary electorate in District 26

in CP-1. In District 26 in CP-1, blacks (28.9%) are a larger demographic in the
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Democratic primary than Hispanics (22.8%). In District 18, Hispanics were 26.7%
of the Democratic primary electorate, while blacks were only 13.3%. J. App. 21.
The trial court’s analysis also ignores the effect of incumbency. The fact
that District 18 in 2010 reelected a long-serving and rather popular incumbent,
Congresswoman Ileana Ros-L ehtinen, does not establish that District 18, in the ab-
sence of a strong incumbent, would have e ected the Hispanic candidate of choice.
District 26 in CP-1is, therefore, materially different from the 2002 and 2012
districts. Inthe 2002 and 2012 districts, the Hispanic candidate of choice was like-
ly to win the Republican primary, and the Republican nominee was likely to win
the general election. In District 26 in CP-1, the Democratic nominee is likely to
win the genera eection, but the Hispanic candidate of choice is not likely to win
the Democratic primary. The 2002 and 2012 districts afforded Hispanics a path to
nomination and election. District 26 in CP-1 does not. The trial court and the
Codlition Plaintiffs have relied on comparisons of incomparables; they have not
performed a functional analysis as prescribed by this Court, and neither has pro-
vided a reasoned explanation of how Hispanics, with only 22.8% of the Democrat-
ic primary electorate, will likely be able to nominate their preferred candidates. It

Isnot a close question: District 26 in CP-1 violates the Florida Constitution.
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3. The Expert Testimony of Dr. Moreno and Dr. Liu
Supportsthe House' s Functional Analysis of the
Objective Data.

In contrast to the trial court, the House performed the functional analysis that
this Court set forth in Apportionment | and Apportionment VII. In confirmation of
the objective data, the Legidative Parties also presented the expert testimony of
Dr. Dario Moreno and Dr. Baodong Liu. Their testimony confirms that District 26
in CP-1 diminishes the ability of Hispanicsto elect the candidates of their choice.

Dr. Moreno, a professor of political science at Florida International Univer-
sity, has studied the participation of South Florida Hispanics in the political pro-
cess since 1987. T3 at 346:6-23. Consistent with the data, Dr. Moreno explained
that, in CP-1, “the relevancy of the Democratic primary increases’ because District
26 “goes from a toss-up district to a lean Democratic district.” 1d. at 350:13-
351:15. In the genera election, “a Democratic candidate will have an advantage
... against a Republican candidate.” Id. It istherefore “important that, in a Dem-
ocratic primary, the Hispanic Democrat [have] a chance to prevail.” Id. As the
third-largest demographic group in the Democratic primary, however, Hispanics
would not control the Democratic primary, id. at 351:1-22, nor isthere any prece-
dent for coalition voting between black and Hispanic voters, id. at 347:22-348:20.

Dr. Moreno also differentiated Benchmark District 26. He explained that

Benchmark District 26 was a competitive district in which the nomination of at
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least a Republican Hispanic was “guaranteed.” |d. at 356:2-22. Thus, in the gen-
eral election, Hispanic independents would have supported a fellow Hispanic, re-
gardless of party affiliation, and ensured the success of the Hispanic candidate. |d.
at 350:13-351:15, 354:15-355:12. The performance of the district did not depend
on the nomination of a Hispanic Democrat. In CP-1, because the district performs
for Democrats, it does. In comparison with the benchmark, the Democratic prima-
ry increases in significance and becomes the relevant primary. T3 at 350:13-351.:5.

Dr. Moreno cited State House District 113 as an example of a district with a
large Hispanic population that elects a white representative. House District 113 is
a Democratic district with an HVAP of 67%, but Hispanics comprise only 32% of
the Democratic primary electorate. Id. at 358:4-359:5. According to Dr. Moreno,
District 113 has not produced a “serious Hispanic candidate.” Id. Notably, His
panics are a larger percentage of the Democratic primary electorate in House Dis-
trict 113 (32%) than in District 26 in CP-1. Similarly, Miami-Dade County Com-
mission District 9, which includes the Richmond Heights communities that Plain-
tiffs transfer to District 26, does not elect a Hispanic, despite a Hispanic plurality
of registered voters. 1d. at 359:6-360:12. Dr. Moreno also noted that severa
prominent white and black politicians with possible congressional ambitions reside
in District 26 in CP-1, while the district includes few Hispanic Democrats with the

means to run a successful congressional campaign. Id. at 361:9-18. In Miami-
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Dade County, no Hispanic Democrats serve on the county commission or on the
school board, and only one servesin the Florida Legislature. Id. at 362:10-363:2.

Dr. Moreno is the only witness who, in confirmation of the objective data,
conducted an intensely local appraisal of electoral behavior in Miami-Dade Coun-
ty. Cf. Thornburg v. Gingles, 478 U.S. 30, 79 (1986) (explaining that Section 2 of
the Voting Rights Act requires an “intensely local appraisal of the design and im-
pact” of electora mechanisms). While the trial court dismissed Dr. Moreno’s tes-
timony as “based on experience,” the examples that Dr. Moreno provided under-
score the two-fold conclusion that the trial court was unable to address: (1) that the
Hispanic candidate of choice is not “likely” to win a contested Democratic prima-
ry; and (2) that the Democratic nominee is “likely” to win the genera election.
This conclusion rests firmly on undisputed data and finds confirmation in Dr.
Moreno’'s local knowledge.

The tria court criticized Dr. Moreno because his report did not compare
CP-1 to the benchmark district, but the Court plainly erred. J. App. 879. Itisun-
disputed that the benchmark district afforded Hispanics the ability to elect. Dr.
Lichtman agreed that the 2002 and 2012 districts performed for Hispanics. CP Ex.
31 at 8. If District 26 in CP-1 does not offer a path to nomination and election,

then it diminishes by definition.
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Finally, like the Coalition Plaintiffs, the trial court misunderstood the pur-
pose and significance of Dr. Liu's testimony. Dr. Liu did not testify that whites
and blacks will support the same candidate and unite to form a voting coalition, see
J. App. 879, but that blacks and Hispanics would not unite to form a coalition.
Thus, Hispanics, who are 22.8% of the Democratic primary electorate, cannot an-
ticipate that blacks, who are 28.9% of the Democratic primary electorate, will unite
with them to elect the same candidates. Plaintiffs offered no evidence to contradict
the conclusion that blacks and Hispanics in South Florida do not vote cohesively.

B. DISTRICT 20 VIOLATESTHE CONSTITUTIONAL REQUIREMENT
OF COMPACTNESS.

CP-1 aso contravenes tier-two principles. The southern part of District 20
includes a new, 15-mile appendage that extends east to the City of West Park.
While District 20 is a minority district that includes two extensions in order to
achieve the necessary minority population, tier-one principles do not require the
addition of athird appendage. District 20 violates the mandate of compactness.

This Court has made clear that unnecessary appendages violate the com-
pactness mandate. An evaluation of compactness “begins by looking at the shape
of adistrict.” Apportionment |, 83 So. 3d at 634. Districts “should not have an
unusual shape, a bizarre design, or an unnecessary appendage unlessit is necessary
to comply with some other requirement.” Id. Districts with “finger-like exten-

sions, narrow and bizarrely shaped tentacles, and hook-like shapes. . . are constitu-
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tionally suspect and often indicative of racial and partisan gerrymandering.” 1d. at
638.

In Apportionment |, this Court struck down as non-compact several Senate
districts that featured “visually bizarre and unusual shapes.” 1d. It invalidated
Senate District 10 because that district contained an odd-shaped, 12-mile append-
age. Id. at 670. The district was “visually non-compact as aresult of the bizarrely
shaped appendage.” Id. at 671. While the Court also found a tier-one violation
because the appendage contained an incumbent’s home, it specificaly faulted the
district’s “bizarre shape.” 1d. a 672. Similarly, in this case, the trial court invali-
dated Congressional Districts 5 and 10 in part because those districts contained ap-
pendages. As the trial court explained: “Such appendages render a district not
compact pursuant to tier-two standards and should be avoided unless necessary
to comply with tier-one requirements.” Apportionment VII, 172 So. 3d at 444.

In CP-1, the addition of a 15-mile appendage to District 20 violates the
compactness requirement. Mr. Poreda and Mr. Takacs expressed concern about
the addition of athird appendage to District 20; in fact, legidative staff had consid-
ered such an addition to the district but, in light of court decisions that invalidated
districts with appendages, declined to pursue that option. T2 at 157:14-159:23,
204:22-205:15, 213:22-214:3, 231:17-232:12. Mr. Poreda explained that the pre-

decessor district (District 23 as enacted in 2002) had contained a third appendage
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in the same region of the State, and that the contours of the predecessor district had
been severely criticized. T2 at 204:6-21. The addition of an appendage to District
20 was unnecessary and violates the constitutional requirement of compactness.

The tria court did not address the House' s challenge to District 20, and not-
ed simply that compactness is “in the eye of the beholder.” J. App. 876. But the
validity of appendages has never before been “in the eye of the beholder.” Before
the trial court entered its order, the law was clear that finger-like appendages were
prohibited unless required by the minority-protection provisions. Three districts
drawn by the Legislature—including Congressional District 5, aminority district—
had been invalidated because those districts included unnecessary appendages.

The Codlition Plaintiffs argued that the third appendage allows the district’s
two existing appendages (which are necessary to achieve the requisite minority
population) to be shortened, and therefore alows additional municipalities to be
made whole. Plaintiffs err for two reasons. First, while compactness and the
preservation of political boundaries are both tier-two criteria, the compactness re-
guirement is absolute, while the political-boundaries requirement is qualified. Ap-
portionment I, 83 So. 3d at 636 (“Unlike the mandate of compactness, [the re-
guirement to utilize political and geographical boundaries] is modified by the
phrase ‘where feasible,” suggesting that in balancing this criterion with compact-

ness, more flexibility is permitted.”); id. at 656 (“We again note that while the ex-
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Isting boundaries requirement is stated as ‘where feasible’ and the equal population
requirement is stated in terms of ‘as is practicable,” the compactness requirement
does not contain those modifiers; rather, the constitutional expression is that ‘dis-
tricts shall be compact.’”); id. at 664 (“While the equal population and political and
geographical boundaries requirements are stated in terms of ‘as nearly as is practi-
cable’ or ‘where feasible,’” the compactness requirement is not modified by such
qualifiers but framed in terms of ‘shall.’”). The compactness standard cannot be
disregarded—and non-compact appendages cannot be drawn—in an effort to pre-
serve cities; compactness is the non-negotiable tier-two mandate, while the preser-
vation of counties and municipalities must be accomplished only “where feasible.”
The fact that District 20 already contains two necessary appendages does not
excuse the creation of a third, unnecessary appendage. This Court has noted that,
while tier-two criteria must yield to tier-one criteria in cases of conflict, tier-two
principles must not be subordinated further than necessary to accomplish tier-one
objectives. See Apportionment |, 83 So. 3d at 640 (“The fact that the tier-two prin-
ciples expressly yield to this requirement in tier one demonstrates that the Florida
Congtitution specifically contemplates this need, but only to the extent neces-
sary.”). Neither the preservation of cities nor the prior existence of two appendag-

esjustifies the addition of a new, non-compact, 15-mile finger-like appendage.

31



Plaintiffs' contention that the third appendage has no adverse effect on com-
pactness scores misses the mark. First, the primary criterion of compactness is a
visual assessment. See Apportionment |, 83 So. 3d at 635 (“In addition to a visual
examination of a district’s geometric shape, quantitative geometric measures of
compactness have been used to assist courts in assessing compactness.”). As Mr.
Takacs explained, “that’s where visual compactness can come into play. Some-
times you can look at two districts that are metrically identical, but one can have an
extra portion of it or another attribute to it that would” render the district problem-
atic. T2 at 266:9-15. Thus, in invalidating Senate District 10, this Court cited the
unusua appendage—not the district’s compactness scores. Apportionment | at
669-71. The Court noted that District 10 was visually non-compact, but did not
enumerate District 10 among the districts with low compactness scores. |1d. at 656.
Similarly, Congressional District 10 was numerically compact, but the trial court
held that its visually non-compact appendage violated tier-two principles:. “District
10 isoveral fairly compact. It has a Reock Score of .39 and a Convex Hull Score
of .73. However, there is an odd-shaped appendage which wraps under and around
District 5, running between District 5 and 9.” Apportionment VII, 172 So. 3d at
444,

The same is true here. Like Senate District 10 and Congressiona District

10, District 20 in CP-1 is non-compact because it contains an unnecessary, 15-mile
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appendage. The compactness mandate cannot be violated outright in the service of
another tier-two requirement. The creation of a 15-mile appendage stands in direct
opposition to this Court’s clear precedents. Because CP-1 violates the compact-
ness standard, the Court should refuse the tria court’ s recommendation to adopt it.

M. ADOPTION OF CP-1WoULD VIOLATE FUNDAMENTAL FAIRNESS, THE
SEPARATION OF POWERS, AND THISCOURT’SINSTRUCTIONS.

The trial court recommended CP-1 even though it found no constitutional
defect in the House Map. Despite this Court’s recognition of “the need for trans-
parency . . . in drawing the state’s congressional districts,” Apportionment VII, 172
So. 3d at 416, and its expectation that the trial court would “focus’ especially on
the maps passed by the House and Senate, J. App. 7, the trial court recommended a
map drawn in secrecy by a self-described “Democratic firm”—a map never sub-
mitted to the Legislature, never discussed in public, never subjected to discovery,
and never disclosed until the week before the hearing. The imposition of CP-1
conflicts with basic fairness, the separation of powers, and the Court’ s instructions.

In 2014, the trial court condemned the “secretive shadow process’ in which
the State’ congressional districts were allegedly drawn. Apportionment VII, 172
So. 3d at 432. On appedl, this Court agreed that “transparency is critical in light of
... the purpose of the Fair Districts Amendment to outlaw partisan manipulation in
the redistricting process.” Id. at 414-15. “Based on the new constitutional stand-

ards that applied for the first time to the 2012 process, transparency became legally
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significant under the Florida Constitution.” Id. a 374. In directing the Legislature
to redraw eight congressional districts, the Court emphasized “the need for trans-
parency . . . in drawing the state’s congressiona districts,” id. at 416, and advised
the Legislature to make decisions regarding a remedia redistricting plan in open
meetings, id. at 414-15. The Court also directed the Legislature to “preserve al e-
mails and documents related to the redrawing of the map” and produce them “upon
proper request.” 1d. at 415.

The Court further advised the Legidature to “provide a mechanism for the
chalengers and others to submit aternative maps and any testimony regarding
those maps,” to “alow debate on the merits of the alternative maps.” 1d. at 415.
The Legislature provided that mechanism and invited all members of the public to
participate, and members of the public submitted several maps. T1 at 80:7-82:23.

With respect to each invalidated district, this Court provided the Legislature
with clear and specific directions. Apportionment VII, 172 So. 3d at 406, 409, 410,
411, 413. The Legidature's charge was not to draw a new redistricting plan or un-
necessarily to modify districts that this Court did not invalidate, id. at 413 (“The
Legislature need not, in addition, redraw the entire map.”), but to conform to this
Court’s “clear guidance as to the specific deficiencies in the districts that the Legis-

lature must redraw,” id. at 416. This Court has long made clear that, in drawing a

remedial plan, the Legislature is not required to redraw the entire map, but to cor-
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rect identified deficiencies. Apportionment [, 89 So. 3d at 886 (noting that
“the Court’ s decision did not require the Legislature to redraw the entire plan”).

On September 4, 2015, after the Legislature adjourned without a remedia
plan, this Court directed the trial court to accept proposed remedia plans from the
parties and to make a recommendation to this Court. J. App. 7. This Court or-
dered the tria court to “focus’ especialy on the maps passed during the recent
specia session by the House and Senate, and on the “areas of agreement” between
those maps. 1d. Chief Justice Labarga stressed that the Court remains “mindful
that the task of congressional redistricting under our current constitutional structure
fallsfirst and foremost upon the Legidlature.” 1d. at 10 (Labarga, C.J., concurring).
This Court did not authorize discovery expressly because “it contemplated instead
that the remedial map-drawing would occur transparently and on the record.” Id.
ao.

The Coalition Plaintiffs did not participate in the public and transparent pro-
cess that the Legidature established on this Court’s recommendation. The Coali-
tion Pliantiffs did not testify before any legislative committees and did not present
maps to the Legidature for debate and discussion. T1 at 80:7-82:23. Rather than
participate in the open and public process as intended by this Court, the Coalition

Plaintiffs pursued a litigation strategy that required them to conceal their hand.
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CP-1 was not drawn transparently and on the record. John O’Neill, a con-
sultant to Strategic Telemetry, drew CP-1 in his apartment in Los Angeles. T5 at
621:17-18, 624:2-6. CP-1 was drawn, reviewed, discussed, modified, and ap-
proved behind closed doors, in a shadow process hidden from public view. It was
not submitted to the Legislature as this Court intended, T1 at 80:7-82:23, nor have
the Coalition Plaintiffs chosen to produce Mr. O’'Nelll’s emails and draft maps (if
any still exist). T6 at 656:24-658:7. Mr. O'Nelll was not asked to retain draft
maps and could not remember whether the Codlition Plaintiffs had asked him
to avoid the use of email, or to communicate by telephone. T6 at 656:24-658:7.

Even before CP-1 was disclosed, despite their demands for broad transpar-
ency, the Coalition Plaintiffs urged this Court not to permit discovery in this reme-
dia proceeding. See Codlition Appellants Response to House's Motion for Re-
consideration, League of Women Voters of Fla. v. Detzner, No. SC14-1905 (Fla.
Sept. 17, 2015); Codlition Appellants’ Response to House's Mation for Further Re-
linquishment of Jurisdiction at 4-6, League of Women Voters of Fla. v. Detzner,
No. SC14-1905 (Fla. Aug. 27, 2015). The Codlition Plaintiffs sought to retain an
unchallengeable right to choose the facts that would be disclosed—even though the
Legislative Parties had been denied the same right. See Apportionment 1V, 132 So.

3d at 149 (“If the Legidature alone is responsible for determining what aspects of
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the reapportionment process are shielded from discovery, the purpose behind the
voters' enactment of the article I11, section 20(a), standards will be undermined.”).
The Coalition Plaintiffs disclosed CP-1 on September 14, 2015, more than
three weeks after the specia session concluded, and ten days before the evidentiary
hearing began. See Codlition Plaintiffs' Notice of Service of Proposed Remedial
Congressional Plans, Romo v. Detzner, No. 2012-CA-000490 (Fla. 2d Cir. Ct.
Sept. 14, 2015). The Coalition Plaintiffs produced no emails or draft maps, and,
without discovery, the Legidlative Parties were barred from deposing Mr. O’ Nelll.
The Legidative Parties' expert reports were due four days later, on September 18.
In an effort to outdo the maps passed by the House and Senate, the Coalition
Plaintiffs made fundamental changes to the invalidated districts that this Court did
not require—including unnecessary changes to Districts 20, 26, and 27. Rather
than commit to a map during the special session, the Codlition Plaintiffs reviewed
the Legidlature’s maps and waited for the legidative process to conclude. Then, to
achieve better metrics, the Coalition Plaintiffs made substantial, uninvited changes
to the invalidated districts, far exceeding the scope of this Court’s specific remedia
instructions. Because the Codlition Plaintiffs did not produce CP-1 until the week
before the hearing, the House was had no opportunity (if it were even proper) to

redraw its proposal and to participate in the Coalition Plaintiffs’ game of |eapfrog.
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Nevertheless, after the House had drawn and approved the House Map—a
map that conformed to this Court’s specific instructions—the rules were changed.
The trial court insisted that the Legislature should have drafted newer and newer
configurations of the invalidated districts in order to find the “best” possible dis-
trict. The trial court’s standard clearly contradicts this Court’s holding that the
Legislature' s task was to conform to the Court’s “clear guidance as to the specific
deficiencies’ identified in Apportionment VII and not to redraw the entire map or
beautify the invalidated districts in order to increase their compactness scores. 172
So. 3d at 415-16. The rules changed midstream—contrary to fundamental fairness.

The tria court’s recommendation of CP-1 cannot stand. The tria court ig-
nored this Court’ sinstruction to “focus’ on the maps passed during the special ses-
sion by the House and Senate, and on “areas of agreement” between those maps. J.
App. 7. The tria court found no constitutional defect in the House Map. The
House Map and the Senate Map are identical to each other in Districts 20 through
27—the districts that the Coalition Plaintiffs revised. The Legislature's configura-
tion of Districts 20 through 27 passed by large mgorities of both chambers: 60
to 38 in the House and 23 to 5 in the Senate. H. Ex. 148 at 165; H. Ex. 153 at 313.

The trial court gave no effect to this Court’s direction to “focus’ especialy
on the House' s and Senate’s maps. In fact, the trial court questioned what it should

“make of the language that directs me to especially focus on the House and Senate
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maps.” J. App. 868. In the end, the trial court made nothing at all of that lan-
guage, other than to review the House and Senate maps first and then to proceed to
review the Codlition Plaintiffs maps. I1d. But this Court clearly intended more
than to dictate a particular organization of the trial court’s order. It intended to
confer a meaningful precedence on maps debated, discussed, and approved in the
Sunshine by the el ected representatives of the people of Florida. It intended to pre-
serve some distinction between a coordinate branch of government and John
O’ Neill.

The trial court also gave no effect to this Court’s clear and unambiguous call
for transparency in the redistricting process. In light of this Court’s conclusion that
transparency in the creation of the State’'s congressional districts is not only “criti-
cal” but “legaly significant,” Apportionment VII, 172 So. 3d at 374, 414-15, a pro-
posa that was drawn, reviewed, discussed, modified, and approved in secrecy—
and which no documents or other record supports—is not the map that best fulfills
the specific directions in Apportionment VII and all constitutional requirements.

The tria court faulted the Legislature for not “exploring other possible con-
figurations to seeif these districts could be drawn more compact and reduce county
and city splits.” J. App. 874. Contrary to the trial court’s suggestion, the Legisla-
ture’'s charge was not to explore new district configurations in order to improve the

tier-two statistics of districts that contained no tier-two deficiencies. The Legida-
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ture’s charge was to conform to this Court’s “ clear guidance as to the specific defi-
ciencies in the districts that the Legislature must redraw.” Apportionment VII, 172
So. 3d at 416. This Court expressly rejected the suggestion that the Legislature
must redraw the entire map, id. at 413 (“The Legislature need not, in addition, re-
draw the entire map.”), and made clear that the Legislature’s duty was to correct
the specific deficiencies identified by this Court, id. (“We have, instead, instructed
the Legislature on which districts must be redrawn . . . and provided precise guide-
lines as to the deficiencies in these districts.”); see also Apportionment 11, 89 So.
3d at 886 (“[T]he Court’s decision did not require the Legislature to redraw the en-
tire plan.”). The tria court held the exact opposite and penalized the Legidature
because, unlike the Coalition Plaintiffs, it did not exceed this Court’s directives
and tinker with districts in order to find “the most compliant version.” J. App. 874.
The trial court rewarded the Coalition Plaintiffs' strategy to operate in secrecy and
then make unnecessary changes to districtsin order to gain a statistical advantage.
The House sustained its burden of proof to demonstrate that the House Map
validly implements this Court’s specific instructions. But it also relied on this
Court’s clear and considered assurances in Apportionment |1 and Apportionment
VII that the Legidlature’ s responsibility is to remedy identified deficiencies—not to
make changes to the invalidated districts outside the scope of the Court’s remedial

instructions. The Legislature was directed to make Hendry County and Homestead
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whole—not to start from scratch and devise new district configurations that might
Increase the compactness scores of the invalidated districts or achieve other objec-
tives that this Court did not identify. Indeed, if the Legidature had strayed from
the Court’ sinstructions, its actions would have been suspected and invalidated.
The tria court found “no evidence to suggest that CP-1 was drawn with im-
proper intent,” and considered Mr. O’ Nelll’ s testimony “persuasive’ and “straight-
forward.” J. App. 877. Of courseit did; no discovery was permitted. Mr. O’ Neill
was not required to produce documents or sit for deposition, thus depriving the
House of the procedural rights incident to the adversarial process. See Dep't of
Agric. & Consumer Servs. v. Broward Cnty., 810 So. 2d 1056, 1058 (Fla. 1st DCA
2002) (“While there are significant reasons to proceed with the hearing as quickly
as possible, they are outweighed by the parties' rights to due process, including full
and fair discovery prior to the hearing.”). In the absence of discovery, Mr.
O’ Nelill’ s carefully choreographed direct examination was predictably persuasive.
The trial court was unconcerned that Strategic Telemetry is a partisan firm.
The court reasoned that, if “the Legislature could recelve input from partisansin its
process of drawing a map and give it the weight it felt appropriate, so can 1.” J.
App. 876. But the enacted map was invalidated precisely because the tria court
concluded that the Legidature had received input and advice from partisans, see

Apportionment VII, and the same constitutional standards apply to the Judiciary
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when it adopts a redistricting plan, Advisory Op. to Att'y Gen. re Sandards for Es-
tablishing Legislative Dist. Boundaries, 2 So. 3d 175, 185 (Fla. 2009) (plurality
opinion) (“[I]t can logically be presumed that if the Legislature fails to comply
with the Constitution . . . , the entity responsible for redrawing the boundaries must
also comply with these standards.”). In effect, the trial court held that because the
L egislature was found to have violated the Constitution, “so can” thetria court.
The trial court refused to admit evidence concerning the known partisan in-
tent of the Coalition Plaintiffs' earlier map—a map that was also drawn by Strate-
gic Telemetry, and which the Coalition Plaintiffs abandoned once its intent and or-
igins were uncovered. T4 at 422:24-426:7. The court found no “connection,” id.,
even though at the trial last year the court admitted evidence concerning every map
the Legidature had drawn, including state Senate maps, whether or not there was
any “connection” between those maps and the congressional map at issue.
Blocked at every turn from accessing and presenting information about CP-1 and
its map-drawers, the House was permitted to offer little more than afew deposition
designations showing Strategic Telemetry’s general bias and partisanship. See
Dreschler Dep.; Wieneke Dep. The sterilized record thus contains only the facts
that the Coalition Plaintiffs decided to disclose. And they chose to disclose next to

nothing.
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Even the letter that the Coalition Plaintiffs sent to the Legislature during the
special session reveals their partisan intent. In that letter, the Coalition Plaintiffs
complained that the “Democratic performance index” of District 26 in the Base
Map was too low, and suggested revisions expressly intended to make the district
“more Democratic.” H. Ex. 155 at 2-3. The tria court attached no significance
to the Codlition Plaintiffs’ letter despite its explicit statement of partisan intent.

In recommending CP-1, the trial court violated this Court’s instructions. It
ignored this Court’ s instruction to “focus’ on the House and Senate Maps. J. App.
7. Itignored the Court’s holding that transparency is “critical” and “legally signif-
icant.” Apportionment VII, 172 So. 3d at 374, 414-15. It ignored the Court’s ex-
pectation that challengers would present their maps in the legislative process, id. at
415, and that maps would be developed “transparently and on the record,” J. App.
9. And it ignored the Court’s recognition that the constitutional standards apply
equally to the judicial adoption of aredistricting plan. Advisory Op. to Att'y Gen.
re Sandards for Establishing Legislative Dist. Boundaries, 2 So. 3d at 185.

Like all parties, the House is entitled to fairness and even-handedness from
the courts. This proceeding, however, abounds with glaring ironies and striking
contradictions that undermine the fairness and credibility of the entire proceeding.
While the courts abrogated the Legidature sinstitutiona privilege from discovery,

the Coalition Plaintiffs were shielded and protected from discovery. While the
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courts condemned the “secretive shadow process’ in which the Legislature aleg-
edly drew districts, the creation of CP-1 in an apartment in Los Angeles failed to
raise an eyebrow. While the courts censured the Legislature’ s supposed collabora-
tion with partisans and invalidated the enacted districts as a result, the trial court
found it “appropriate” to “receive input from partisans’ who drew and presented
CP-1. J. App. 876. While the Legislature has been commanded to preserve and
produce al records to prove the rectitude of its intentions, the tria court recom-
mended a map whose proponents have produced nothing, and which no record
supports. While court opinions reflect a deep mistrust of the intentions of the leg-
islative branch, the House was not permitted to call into question the intent of the
true partisans—the Coadlition Plaintiffs—whose districts are now to be foisted
on the people of Florida. Quite simply, different rules applied to different maps.
The judicial imposition of districts drawn in a Los Angeles apartment—with
no record and no discovery—would violate this State’ s democratic values of public
access, openness, and transparency. It would fully justify the Legislative Parties
opposition to Amendment Six as a device intended to strip the Legislature of its
congtitutional authority, and undermine this Court’s efforts to combat the “en-
trenched” practice of partisan manipulation in redistricting. See Apportionment
VII, 172 So. 3d at 415-16. This Court can and should avert that result—a result

that Florida voters never intended. The House drew and publicly debated, dis-



cussed, and approved a map that the trial court found constitutionally valid. This
Court should refuse the recommendation to accept CP-1 and adopt the House Map.

I1l. THEHOUSE MAP|SPREFERABLE TO THE SENATE M AP, THE GALVANO
MapP, CP-2, CP-3, AND THE ROMO M AP.

The House Map is also preferable to the other proposed remedial plans—the
Senate Map, the Galvano Map, CP-2, CP-3, and the Romo Map—for the reasons
set forth in the proposed order that the House submitted to the trial court. See The
Florida House of Representatives’ Proposed Order Recommending Remedial Con-
gressional Redistricting Plan at 35-46, Romo v. Detzner, No. 2012-CA-000490
(Fla. 2d Cir. Ct. Oct. 2, 2015). Rather than restate those arguments in full, the
House incorporates them into this Brief by reference.

CONCLUSION

Florida voters approved Amendment Six to ensure that political parties and
incumbents are not favored or disfavored during the redistricting process, to pro-
tect the right of minorities to elect candidates of their choice, and to ensure that
districts are sensibly drawn. The trial court found that the House Map met these
requirements. Florida voters did not approve Amendment Six to require the Legis-
lature to make districts “more Democratic” or to shift the responsibility for draw-
ing districts from the Legislature to unelected political firms operating in secret.

It is this Court’s responsibility to interpret the Florida Constitution to give

meaning to Amendment Six. By approving the House Map that complies with the
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specific directions of this Court and Amendment Six, this Court honors the intent
of Florida voters. On the other hand, if this Court were to approve CP-1—a map
drawn with partisan intent, in a manner inconsistent with this Court’s specific
guidance, and which includes non-compact appendages denounced by this Court,
and which diminishes the ability of South Florida Hispanics to elect the candidates
of their choice—the intent of Florida voters would be defeated, and manifest injus-
tice would result.

The trial court has recommended that this Court toss aside a constitutionally
compliant remedial map drawn by professional staff and debated in the representa-
tive body of the people of Florida, and place its imprimatur on congressional dis-
tricts drawn in the obscurity of John O'Neill’s Los Angeles apartment. This Court
should refuse. It should decline the tria court’s recommendation to accept CP-1,

and instead adopt the constitutionally compliant House Map.

Respectfully submitted,
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