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The Davidson County Chancery Court struck down as

unconstitutional the legislative redistricting map for the Tennessee

Senate and ordered the General Assembly to adopt a remedial map by

January 3I, 2024. Defendants-the Tennessee Governor, Secretary of

State, and Coordinator of Elections-have appealed that order of the

chancery court, and the order should be stayed pending appeal.

The chancery court's order is likely to be reversed on appeal because

Plaintiff Francie Hunt lacked standing to bring her constitutional claim.

The panel's decision to the contrary ran afoul of bedrock principles about

standing and the proper role of courts. Unless this Court issues a stay,

the State will be irreparably harmed because it cannot enfbrce a duly

enacted law and because the General Assembly must either abandon the



enacted Senate Map or cede its sovereign map-drawing authority to the

judiciary. The remaining equitable factors likewise favor granting a stay

because Ms. Hunt will not be harmed by a temporary stay pending appeal

and the public has an interest in the State's laws-especially its

redistricting maps-being enforced.

BACKGROUND

The Tennessee Constitution vests the General Assembly with the

responsibility and authority to apportion legislative districts. See Tenn.

Const. art. II, $ 4. The General Assembly carried out that obligation after

the most recent decennial census and adopted an updated map for the

State Senate.

Ms. Hunt challenged the constitutionality of the Senate Map in a

lawsuit initiated in the Davidson County Chancery Court.l She claimed

that the newly drawn senate districts in Davidson County violate the

Tennessee Constitution, which requires that, "[i]n a county having more

than one senatorial district, the districts shall be numbered

consecutively." Tenn. Const. art. II, $ 3.2 \{s. Hunt alleged that the four

1 At the outset of the lawsuit, Akilah Moore was the plaintiff challenging
the constitutionality of the Senate Map. The chancery court later
substituted Ms. Hunt for Ms. Moore.

2 Another plaintiff in this lawsuit, Gary Wygant, challenged the
constitutionality of the redistricting map for the Tennessee House of
Representatives, but the chancery court upheld the House Map as
constitutional. Wygant appealed that ruling and has moved for an
expedited appeal. Contemporaneously with their motion to stay,
Defendants have opposed Wygant's motion to expedite his appeal
regarding the l{ouse Map.
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districts in Davidson County are not consecutively numbered and thus

are unconstitutional. As a resident of an allegedly misnumbered district,

Ms. Hunt sought an order requiring the General Assembly to correct that

alleged deficiency by adopting a new map.

Shortly after filing the lawsuit, the plaintiffs moved for a temporary

injunction to prevent the Senate Mup from being used during the 2022

election. And on April 6, 2022-one da5r before the candidate filing

deadline-a majority of the three-judge panel assigned to the case

granted the injunction. The State filed an emergency application for an

extraordinary appeal in the Court of Appeals along with a motion to stay.

See Moore u. Lee,644 S.W.3d 59, 6L-62 (Tenn. 2022).

This Court assumed ju,risdiction over that application because the

appeal raised issues of "compelling puhlic interest." Id. at 62 n.5. The

Court vacated the temporary injunction because whatever harm the

plaintiff experienced from the alleged constitutional defect in the Senate

Map was "outweighed by the significant harm the injunction will inflict

on the Defendants and the public interest." Id. at 67. That harm was

amplified by the timing of the injunction-the chancery court issued its

order on the eve of the candidate filing deadline, which crea,ted

substantial uncertainty about the upcoming election. See id.

The case was tried over three days in April 2023. On November 22,

2023, the chancery court-in a split decision-held that Ms. Hunt had

standing, struck down the Senate Map as unconstitutional, and ordered

the General Assembly to enact a remedial plan by January 3L, 2024.

Memorandum and Final Order at I-2, Wygant u. Lee, No. 22-287-IV

3



(Davidson Cnty. Chancery Ct. Nov. 22, 2023); see ld., Separate Opinion

of Chancellor Perkins, at 9-77. Chancellor Steven W. Maroney

dissented, reasoning that Ms. Hunt lacked standing because she had rrot

pled or proven a legally cognizable injury. See id., Separate Opinion of

Chancellor Maroney, at 37-46.

Defendants have appealed and now move that this Court stay

pendi.ng appeal the judgment of the chancery court with respect to the

Senate Map.

LEGAL STANDARD

Tennessee Rule of Appellate Procedure 7 empowers courts to issue

a stay pending appeal. Although stay motions are usually first presented

to the trial court, parties may file stay motions in the appellate cor,rrt

when moving before the trial court would be impracticable. Tenn. R.App.

P. 7(a).

While this Court has not articulated a standard for determining

when a stay pending appeal is warranted, federal-court decisions

applying analogous rules of procedure are instructive. Those decisions

require courts to consider (1) whether the movant will likely succeed on

appeal, (2) whether the movant will be irreparably harmed without a
stay, (3) whether the other parties will be injured by a stay, and

(4) whether the public interest favors a stay. See L.W.by and through

Williams u. Skrmetti, TS F.4th 408, 414 (6th Cir.2023); cf. Fisher u.

Hargett, 604 S.w.3d 381, 394 (Tenn. 2020) ("Like the federal courts,

Tennessee trial courts consider four factors in determining whether to

issue a temporary injunction . . . .").
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ARGUMENT

I. This Court Should Decide the Stay Motion Because Moving
for a Stay in the Trial Court Is Impracticable.

The State has not sought a stay from the chancery court because

doing so "is not practicable." Tenn. R. App. P. 7(a). By virtue of the

chancery-c<lurt decision, the clock for the General Assembly to enact a

remedial map is running, so it is imperative that the State obtain a

definitive answer as soon as possible on whether the chancery court's

decision will be stayed. The. General Assembly is scheduled to reconvene

in five weeks-on January 9, 2024, And under the chancery court's

ruling, the GeneralAssembly will have just three weeks from then-until
January 31, 202*to develop a remedial plan for the Senate Map.

Defendants respectfully submit that, under these circumstances, there

simply is not sufficient time for them to first file and await a decision on

a motion to stay before the three-judge panel in the chancery court.

II. A Stay Should Be Granted Because Defendants Are Likely
to Succeed on Appeal.

Defendants will likely succeed on appeal in showing that Ms. Hunt

lacked standing to bring her claim, and that the chancery court

consequently erred in striking down the Senate Map. The likelihood of

success is "the most important" factot to consider, so the strength of the

State's appeal strongly favors granting a stay. Priorities USA u. Nessel,

860 F. App'* 419, 422 (6th Cir. 2021) (citation omitted).

Standing "is the principle that courts use to determine whether a

party has a sufficiently personal stake in a matter at issue to warrant a
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judicial resolution of the dispute." Metro. Gou't of Nashuille u. Bd. of

Zoning Appeals of Nashuille, 477 S.W.3d 750,755 (Tenn. 2015) (quoting

State u. Harcison,,270 S.W.3d 21, 27-ZB (Tenn. 2008)). To establish that

she has standing to bring a claim, a plaintiff must show (1) a "distinct

and palpable" injury; (2) "a causal connection between the alleged injury

and the challenged conduct"; and (3) that the alleged injury is "capable of

being redressed" by a favorable court decision. City of Memphis u.

Hargett,414 S.W.3d 88, 98 (Tenn. 2013). The burden of proof is on the

plaintiff, ACLU u. Darnell, I95 S.W.3d 612, 620 (Tenn. 2006), and here,

Ms. Hunt failed to establish any of these elements.

A. Ms. Hunt suffered no legally cognizable injury.

"The doctrine of standing restricts '[t]he exercise of judicial power"'

only "to litigants who can show 'injury in fact' resulting from the action

which they seek to have the court adjudicate." ACLU, I95 S.W.3d at 620

(citations omitted). An injury must be "distinct and palpable" to the

plaintiff. City of Memph,is, 4I4 S.W.3d at 98. Allegations of harm that

"are conjectural, hypothetical, or predicated upon an interest that a

litigant shares in common with the generalcttizenry are insufficient." Id.

Ms. Hunt did not suffer any cognizable injury-the evidence

presented at trial shows that Ms. Hunt raised only a generalized

grievance about the Senate Map. Neither the chancery court's reasoning

nor the arguments offered by Ms. Hunt below support a finding that

Ms. Hunt had standing in this case.
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1. Ms. Hunt proved no "distinct and palpable" injury.

The trial evidence shows that Ms. Hunt brought this suit only to

vindicate her generalized interest in constitutional governance.

Ms. Hunt testified that she was injured because "th,e word of the

Constitution"-specifically, the consecutive-numbering provision-was

not "being followed to the letter." (Trial Tr. Vol. I at 81 (copy attached as

Exhibit A).) She sued not just for herself, but "also [her] neighborhood,

[her] city of Nashville, and everybody who shares the same values." (Id.)

And the "injury" identified by the panel was to the "constitutional right"

of Ms. Hu.nt "to vote in a senatorial district consecutively numbered with

the other senatorial districts irr her county of residence." (Perkins Op.

L4)-a "right" she shares with all Tennesseans living in multi-district

counties. Indeed, Article II, S 3 of the Tennessee Constitution confers no

indiuiduol rights*voting or otherwise. That provision simply states

that, "[i]n a county having more than one senatorial district, the districts

shall be numbered consecutively." Tenn. Const. art. II" $ 3.

This kind of generalized interest does not suffice to confer standing.

Plaintiffs who seek "vindication of the rule of law," rather than

"remediation of [their] own injury," are not entitled to bring their

disputes into court. Steel Co. u. Citizens for a Better Enu't,523 U.S. 83,

106 (1998).3 Citizens "*ay feel sincerely and strongly" that Tennessee's

3 Tennessee's standing doctrine "mirrors the federal courts' [doctrine],"
Metro. Gou't of Nashuille, 477 S.W.3d at 755, so it is appropriate to rely
on federal precedent as persuasive authority in this case, see, e.g., ACL(J,
195 S.W.3d at 61,9-20 (citing U.S. Supreme Court cases to define the
scope of Tennessee's standing doctrine).
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Iaws "should comply with [the] Constitution," but "that kind of interest

does not create standing," Carney u. Adams, I47 S. Ct. 493, 499 (2020),

because "an asserted right to have the Government act in accordance

with law" does not satisfu the bedrock requirement that each litigant

suffer some concrete and particularized harm, Witmore u. Arlzansas,495

U.S. 149, 160 (1990) (citation omitted). Merely asserting a constitutional

violation, as Ms. Hunt did here, is not enough to prove injury infact. See,

e.9., ACLU, L95 S.W.3d at 615,619-27 (finding no standing despite the

allegation that the state defendants violated the Constitution).

Likewise, that Ms. Hunt resides in an allegedly misnumbered

district does not suffice to establish the requisite injury. In Lance u^

Coffrnan, 549 U.S. 437 (2007) (per curiam), several voters challenged the

constitutionality of a court-ordered redistricting plan. The voters argued

that tlt"eir district violated the Elections Clause of Article I, S 4, of the

U.S. Constitution because it was drawn by a court rather than a

legislature. See Di,llard u. Chilton Cnty. Comm'n, 495 F.3d 1324, 1332

(11th Cfu. 2007) (per curiam) (describing the claim asserted rn Lance).

Even though the voters resided in the allegedly unconstitutional district,

the Supreme Court nonetheless held that they lacked standing. "The

only injury plaintiffs allege is that the law-specifically the Elections

Clause-has not been followed." Coffman, 549 U.S. at 442. And that "is

precisely the kind of undifferentiated, generalized grievance about the

conduct of government that [the Court] ha[s] refused to countenance in

the past. Id. Here, too, the only injury Ms. Hunt asserted is that the

Iaw-Tennessee Constitution, art. II, S 3-has not been followed.
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Ms. Hunt failed to show an injury because she failed to show how she is

concretely and individually harmed by living in a misnumbered district.

This case illustrates the importance of the standing doctrine" The

injury-in-fact requirement ensures that courts are not "called upon to

decide abstract questions of wide public significaRce even though other

governmental institutions may be more competent to address the

questions." ACLU, 195 S.W.3d at 620. It also prevents "a profusion of

lawsuits" from individuals with generalized grievances. See id. (citation

omitted). To allow litigants like Ms. Hunt who have no concrete injury

"to require a court to rule on important constitutional issues in the

abstract would create the potential for abuse of the judicial process,

distort the role of the Judiciary in its relationship to the Executive and

the Legislature, and open the Judiciary to an arguable charge of

providing 'governmen.t by injunction."' Schlesinger u. Reseruists Comm.

to Stop the War,418 U.S. 208,222 (1974) (citation omitted).

2. The panel erred in finding that Ms. Hunt had standing.

The chancery-court panel erred at each step of its standing

analysis. The panel concluded that a "voter's injury does no't have to be

individualized for that voter to have standing to bring a constitutional

challenge to a legislative redistricting plan." (Perkins Op. 14 (emphasis

added).) The panel thus determined that that Ms. Hunt's "injury" was

the constitutional violation itself. And the panel also observed that

finding standing, and thus proceeding to consider the merits of

Ms. Hunt's claim, was particularly appropriate because "the legislature
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arguably had knowledge to a substantial certainty that the Senate plan

was unconstitutional." (1d,.)

First, the panel was wrong to dispense with the individualized-

injury requirement. The "[f]oremost" standing requirernent is that the

plaintiff suffer an "injury in fact," and this requirement applies even in

the redistricting context. Gill u. Whitford, 138 S. Ct. 1916, Ig2g--BI

(2018). As discussed above, that requirement is not satisfied unless the

plaintiff proves that he has suffered the "invasion of a legally protected

interest" that "affect[s] the plaintiff in a personal and individual way."

Lujan u. Defs. of Wildlife, 5O4U.S. 555, 560 & 560 n.1 (1992). The panel's

conclusion that a "vot;er's injury does not have to be individualized" flies

in the face of this precedent. (Perkins Op. 14 (emphasis added).)

Secorud,, the panel erred by finding that the constitutional violation

by itself qualified as a cognizable injury. Ample authority supports the

principle that there must be some concrete harm flowing from a
constitutional violation for a litigant to have standing. See, e.g., United

States u. Richardson, 418 U.S. 166, L78 (1974) (finding no standing

despite "an arguable violation of an explicit prohibition of the

Constitution" because there was no individu alized, injury). Again,

Ms. Hunt has shown no such concrete harm.

Third, the panel erred by considering the merits of the

constitutional claim as part of the standing inquiry. This Court has made

clear that standing "'in no way depends on the merits' of the claim."

Metro. Gou't of Nashuille & Dauidson, Cnty. u. Tenn. Dep't of Educ., 645

S.W.3d 14L, L49 (Tenn. 2022) (citation omitted). Standing is "not merely
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a troublesome hurdle to be overcome if possible so as to reach the 'merits'

of a lawsuit which a party desires to have adjudicated." United Sts,tes u.

Texas,599 U.S. 670, 675 (2023) (citation omitted). The standing doctrine

rests "on the judiciary's understanding of the intrinsic role of judicial

power, as weII as its respect for the separation of powers doctrine" in the

Tennessee Constitution. Norma Faye Pyles Lynch Family Purpose LLC

u. Putn"am Cou,nty, 301 S.W.3d 196,202-03 (Tenn. 2009).

This Court's decision rnCity of Chattaruoogq,u. Dauis,54 S.W.3d248

(Tenn. 2001), is instructive. There, the plaintiff challenged the

constitutionality of certain policies implemented by the City of

Chattanooga. "Despite the probable unconstitutionality of {those]

policies," this Court dismissed the challenge because the plaintiff "failed

to show any particularized injury or harm" from the alleged

constitutional violation. Id. at 280. The Court acknowledged that some

"have criticized adherence to the particularized injury requirernent of the

standing doctrine," and it recognized that some States have abrogated

that requirement in cases raising constitutional questions of "great

public importance." Id. (citation omitted). But the Court declined to

follow suit and dismissed the claim. Dismissal of Ms. Hunt's claim is

likewise required here, as vvell.

3. Plaintiffs other arguments are unavailing.

Non.e of the other arguments Ms. Hunt raised below provide any

plausible basis for finding standing. Ms. Hunt primarily relied on

gerrymandering and one-person-one-vote cases to support her "injury"

claim. (See Perkins Op. at 16-17.) But those cases are easily
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distinguishable; while the litigants in such cases were held to have

standing even though their injuries were shared by others, all the

Iitigants in those case.s nevertheless demonstrated indiuidualized

injuries and concrete harm. The one-person-one-vote cases, for example,

"were expressly premised on the understanding that the injuries giving

rise to those claims were 'individual and personal in nature,'becau,se the

claims were brought by voters who alleged 'facts showing disadvantage

to themselves as individuals."' Gill, I38 S. Ct. at 1930 (citation omitted).

In other words, the plaintiffs had standing because their individual votes

had been diluted. The plaintiffs in gerrymandering cases likewise

suffered an injury in fact because their individual votes were unlawfully

diluted. See id. at I929-BI. Ms. Hunt has not shown any similar

disadvantage to herself as an individual caused by the alleged

constitutional defect.

Ms. Hunt also argued below that standing must exist because "mis-

numbering claims" have previously been adjudicated on the merits. (See

Perkins Op. 15 (collecting cases).) But as Chancellor Maroney explained

in his dissent, Ms. Hunt identified no authority "analyzing standing

within the context of the state constitutional requirement of non-

consecutive numbering of Senate districts." (Maroney Op. 45.) The

decisions on which Ms. Hunt relied simply do not support her standing

argument here because standing was not addressed in those cases.

"Questions which merely lurk in the record, neither brought to the

attention of the court nor ruled upon, are not to be considered as having
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been so decided as to constitute precedents." Webster u. Fall,266 U.S.

507,511 (1925).

B. Ms. Hunt cannot show causation and redressabilitv.

Ms. Hunt also failed to establish causation or redressability, and

consideration of the reasoning of the chancery-court panel shows why.

The panel suggested that the alleged constitutional violation deprives

Ms. Hunt "of the benefit of a stable senatorial delegation as prescribed

by Article II, Section 3 of the Tennessee Constitution." (Perkins Op. 13.)

It reasoned that "[t]he consecutive numbering requirement is grounded

in the specific constitutional concern about avoiding turnover in Senate

representation in populous counties and in preserving institutional

knowledge and experience." (Id.) By requiring candidates in even-

nurnbered. districts to run for re-election in different years from

candidates in odd-numbered districts, the panel observed, the

consecutive-numbering provision avoids turnover and provide stability

because only two of the four seats in Davidson County should be up for

election at the same time. (1d,.)

But if instability in the Davidson County senatorial delegation is

the injury on which to base Ms. Hunt's standing, it is not caused by the

challenged conduct nor is it redressable through the requested relief, See

City of Memphis,414 S.W.3d at 98. First, Ms. Hunt did not establish that

turnover or instability in the Davidson County senate delegation hqs

happened or utill happen. And even if she had, whether a senatorial

delegation is subject to turnover (and is thus considered "unstable")

depends on the will of the voters-not on the numbering of the district.
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Although the numbering of districts will obviously affect when the

election occurs, "no one can teII what the result of an election will be,"

State ex rel. Hammond u. Wimberly, 196 S.W.2d 56I, 135 (Tenn. 1946).

So Ms. Hunt cannot show, or even say, that she "wiII be adversely

affected" by having three districts up for re-election in one cycle as

opposed to two districts. Id. In short, any "instability" is caused by the

voters, rather than the Senate Map. Furthermore, any such injury is not

redressable by the requested relief, because renumbering the districts

would not ensure that there will be no turnover in the future.

III. A Stay Should Be Granted Because the State Will Suffer
Irreparable Harm without a Stay.

The State will "plainly suffer irreparable harm" if "the stay fisl not

granted." Karcher u. Daggett, 455 U.S. 1303, 1306 (1982) (Brennan, J.,

in chambers). After aII, "[u]nder the [chancery c]ourt order[,] the

legislature must either adopt an alternative redistricting plan" or "face

the prospect that the [chancery c]ourt will implement its own

redistricting plan." Id. 'Ihat wiII force the General Assembly either to

abandon its enacted legislative map or cede its sovereign redistricting

authority to the court. Defendants should be given the opportunity to

obtain this Court's review before the remedial order is given effect

because "legislative apportionrnent plans created by the legislature are

to be preferred to judicially constructed plans." Id. at 1307.

Even setting aside the special context of redistricting, the panel's

order inflicts irreparable harm on the State because it forbids Tennessee

from enforcing a "statutefl enacted by represen,tatives of its people."
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Maryland u. King, 567 U.S. 1301, 1303 (2012) (Roberts, C.J., in

chambers). "When a statute is enjoined, the State necessarily suffers the

irreparable harm of denying the public interest in the enforcement of its

laws." Planned Parenthood of Greater Tex. Surgical Health Serus. u.

Abbott,734 F.3d 406, 4Lg (5th Cir. 2013); see New Motor Vehicle Bd. of

Cal. u. Orrin W. b-ox Co., 434 U.S. 1345, 1351 (1977) (Rehnquist, J., in

chambers) ("[A]ny time a State is enjoined by a court. from effectuating

statutes enacted by representatives of its people, it suffers a form of

irreparable injury.").

IV. A Stay Should Be Granted Because the Remaining Equitable
Factors Favor Granting A Stay.

The remaining tr,r'o factors of the applicable standard-the balance

of the harms and the public interest-likewise favor granting a stay.

First, a stay of the chancery-courrt judgment pending appeal will not

substantially injure Ms. Hunt. A stay pending appeal "simply suspend[s]

judicial alteration of the status quo" until the appellate court finally

resolves the disputed issues. Nleen u. Holder, 556 U.S. 4I8, 429 (2009)

(citation omitted). As discussed above, Ms. Hunt did not establish any

actual injury from the alleged constitutional violation. Consequently, she

also cannot show that she would be harmed by a temporary stay of the

chancery court's order.

Second, the public interest favors a stay. Redistricting "is a
legislative task" that "courts should make every effort not to pre-empt."

Wise u. Lipscomb, 437 U.S. 535, 539 (1978) (Op. of White, J.) (collecting

cases). And by virtue of being enacted by the General Assembly, the
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Senate Map "is in itself a declaration of public interest"" Virginian Ry.

Co. u. System Fed'n No. 40, 300 U.S. 5I5, 552 (1937); see Bernlan u.

Parlzer, 348 U.S. 26, 32 (1954) ("when the legislature has spoken, the

public interest has been declared in terms well-nigh conclusive"). The

presumption of constitutionality that attaches to the Senate Map

likewise is an equitable factor "to be considered in favor of applicants in

balancing hardships." Walters u. Nat'l Ass'n of Radiation, Suruiuors, 468

U.S. 1323, L324 (1984) (Rehnquist, J., in chambers).

Staying the chancery-court order pending appeal also accords with

the traditional practice for federal cases in a simitrar posture. The United

States Supreme Court has "repeatedly emphasized" that the "balance of

equities" favors proceeding with elections under "plans created by the

legislature," rather than'Judicially constructed plans," when Iiability has

not been finally resolved. Karcher, 455 U.S. at 1307. Accordingly, the

Supreme Court regularly stays injunctions issued against redistricting

plans to preserve the status quo until appellate review concludes. See,

e.g., Merrill u. Milligan, 142 S. Ct. 879 (2022) (order); Percy u. Perez, 565

U.S. 1090 (2011) (order); Bulloch u. Weiser,404 U.S. 1065 (1972) (order);

Whitcomb u. Chq,uis, 396 U.S. 1055 (1970) (order); Kirh,patrich, u. Preisler,

390 U.S. 939 (1968) (order).
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CONCLUSION

For the reasons stated, Defendants' Motion to Stay Pending Appeal

should be granted.

Respectfully submitted,

JONATHAN SKRMETTI
Attorney General & Reporter

ANDRfE SOPHIA BLUMSTEIN
Solicitor General

P LEY (BPR No. 041111)
Assistant Solicitor General
Office of the Attorney General
Post Office Box 20207
Nashville, Tennessee 37202
(615) 532-7874
Philip.Hammersley@a g.tn. gov

JACOB. R. SWATLEY (BPR No. 03'i674)
Harris Shelton Hanover Walsh, PLLC
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Memphis, TN 38119
Tel: (901) 525-1455
Fax: (901) 526-4084
j swatley@harrisshelton.com
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