
 

No. 23A449 
____________________________________________________ 

 
In the Supreme Court of the United States 

____________________________________________________ 
 
 

Terry Petteway, et al., 
  Applicants, 

 
v. 

 
Galveston County, Texas, et al., 

 
  Respondents 

 
____________________________________________________ 

 
RESPONDENTS’ RESPONSE TO EMERGENCY 

APPLICATION TO VACATE STAY 
____________________________________________________ 

 
 
 
 

Joseph Russo, Jr. (Counsel of Record) 
Jordan Raschke Elton 
Greer, Herz & Adams LLP 
1 Moody Plaza, 18th Fl. 
Galveston, Texas 77550 
(409) 797-3200 (Phone) 
 
Angie Olalde  
Greer, Herz & Adams, LLP 
2525 South Shore Blvd., Ste. 203 
League City, Texas 77573 
(409)797-3262 (Phone) 

Joseph M. Nixon 
J. Christian Adams 
Maureen Riordan 
Public Interest Legal Foundation 
107 S. West St., Ste. 700 
Alexandria, VA 22314 
713-550-7535 (Phone) 

 
 
 

Counsel for Respondents 



i 

PARTIES TO THE PROCEEDING AND  
RELATED PROCEEDINGS 

 
Applicants are Terry Petteway, Constable Derrick Rose, and the Hon. Penny 

Pope (Petteway). Applicants were plaintiffs in the district court. 

Respondents are Galveston County, Texas, the Galveston County 

Commissioners Court, Galveston County Judge Mark Henry, and Galveston County 

Clerk Dwight Sullivan, in their official capacities (Galveston County). Respondents 

were the defendants before the U.S. District Court for the Southern District of Texas.  

Other Plaintiffs/Appellees before the Fifth Circuit Court of Appeals are 

Dickinson Bay Area Branch NAACP, Galveston Branch NAACP, Mainland Branch 

NAACP, Galveston League of United Latin American Citizens Council 151, Edna 

Courville, Joe A. Compian, and Leon Phillips (NAACP), and the United States of 

America (DOJ).  

The proceedings below are: 

1. Petteway, et al. v. Galv. Cnty., et al., No. 3:22-CV-00057 
(consolidated with Nos. 3:22-CV-00093 and 3:22-CV-00117) (S.D. 
Tex.) (permanent injunction entered October 13, 2023 and motion for 
stay pending appeal denied October 15, 2023); 

2. Petteway, et al. v. Galv. Cnty, et al., No. 23-40582, before the U.S. 
Fifth Circuit Court of Appeals (temporary administrative stay 
granted until November 10, 2023, panel opinion affirming district 
court and calling for en banc hearing before the Fifth Circuit to 
overrule prior case law permitting minority coalition districts issued 
November 10, 2023, granting administrative stay pending results of 
poll on en banc hearing, and on November 28, 2023, vacating panel 
opinion and granting rehearing en banc). 
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RULE 29.6 STATEMENT 

Pursuant to Supreme Court Rule 29.6, Respondents represent that they do not 

have any parent entities and do not issue stock. 

Dated: November 28, 2023 

Respectfully submitted, 
 
By: /s/ Joseph R. Russo, Jr.    
Joseph R. Russo, Jr. (Counsel of Record) 
GREER, HERZ & ADAMS, L.L.P. 
jrusso@greerherz.com  
1 Moody Plaza, 18th Floor  
Galveston, TX 77550-7947  
(409) 797-3200 (Telephone)  
(866) 422-4406 (Facsimile)  
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TO THE HONORABLE SAMUEL A. ALITO, JR., ASSOCIATE JUSTICE OF THE UNITED STATES 

SUPREME COURT AND JUSTICE FOR THE FIFTH CIRCUIT: 
 

The Voting Rights Act (VRA) is too important to be misused for political gain, 

and the Constitution’s guarantee of state sovereignty is too fundamental to allow 

political coalitions to wield federal power over localities. Applicants’ emergency 

application should be denied, for the following reasons. 

1. Procedural matters – The order from which Applicants seek relief is now 
moot. It was a temporary administrative stay extended “pending en banc 
poll” (Applicants’ Appdx. A at App-5), and that poll has now concluded. 
Applicants also did not seek relief from the Fifth Circuit before filing this 
request—not to modify deadlines or to dissolve the stay. U.S. Sup. Ct. R. 
23(3). 

2. Invented intent findings – Despite Applicants’ repeated proclamation of 
intentional discrimination, the district court expressly “declin[ed] to reach” 
any such finding, and no plaintiff appealed that decision. Applicants’ 
Appdx. D at App-170 ¶430. Repeating the word “intent” does not alter the 
clear lack of intent finding from the district court, or provide an equitable 
basis to reverse a stay order. 

3. Coalitions are not a protected class under the VRA – This case asks whether 
a coalition of two distinct minority groups—neither of which is sufficiently 
numerous on its own—may aggregate to raise a VRA claim. Such claims 
are unsupported by the VRA and necessarily subordinate one minority 
group’s voice to that of another’s, risking loss of each group’s unique identity 
in support of a larger political goal—a problem identified by the Fifth 
Circuit panel in their recently vacated opinion, as the Fifth Circuit takes 
this issue up en banc. Applicants’ Appdx. B at App-9-11. 

4. The current map has been in place since November 2021 – Implementing 
the court’s proposed plan would greatly alter the boundaries of the 2021 
Plan that has been in place for two years, in the middle of the candidate 
filing period, which closes December 11, 2023. Such change is unwarranted, 
and would cause confusion. 
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BACKGROUND AND PROCEDURAL HISTORY 

The individual Petteway plaintiffs, NAACP groups, and the DOJ (collectively, 

the Coalition Claimants), sued Galveston County alleging, inter alia, a Section 2 VRA 

violation. On October 13, 2023, after a bench trial, the district court issued its findings 

and final judgment. It also entered a mandatory injunction against the County 

requiring the adoption and submission of a new County Commissioners Court 

districting map with supporting expert analysis, or else the district court would select 

and impose a map on its own.  

I. Galveston County’s background and politics 

Galveston County residents were majority Democrat until 2010, when rising 

Republican populations in the northern suburbs shifted the political landscape red. 

Galveston County Judge Mark Henry, a Republican, was first elected in 2010, and 

has served as County Judge ever since. Applicants’ Appdx. D at App-33 ¶28. The 

County has historically been mostly Anglo1 and, since 2010, is mostly Republican. 

Applicants’ Appdx. D at App-71 & 73.  

In May 2022, Dr. Robin Armstrong, who is Black, was appointed by Judge 

Henry to represent Precinct 4 after the sitting commissioner passed away. Dr. 

Armstrong was then elected by Republican Party chairs over several Anglo 

candidates to be the Precinct 4 Commissioner candidate, and was elected to office in 

the November 2022 general election with no Democrat opponent. Applicants’ Appdx. 

D at App-72-73 ¶148. Commissioner Stephen Holmes, who is Black and the only 

                                                 
1 Respondents’ Appdx. 8 at App-56. 
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Democrat on the Commissioners Court, has served as Galveston County’s Precinct 3 

Commissioner since 1999. Applicants’ Appdx. D at App-33 ¶27 & App-124-125 ¶311.2  

II. The Galveston County Latino community objected to the last 
redistricting map approved by the DOJ in 2012. 

Before Shelby,3 Galveston County was subject to Section 5 preclearance. 

Through decades of DOJ mandates, Precinct 3 was drawn as a majority-minority 

precinct which has looked, over time, much like the center purple strip in the image 

below: 

 

Respondents’ Appdx. 2 at App-6.  

In 2011, the County submitted the following map for preclearance: 

                                                 
2 Oddly, the trial court found Commissioner Holmes was excluded from the redistricting 
process—even though his own notes describe his involvement in detail. Respondents’ Appdx. 
3. 
3 Shelby County v. Holder, 570 U.S. 529, 553 (2013). 
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Respondents’ Appdx. 4 at App-20. The change was, primarily, the inclusion of Bolivar 

Peninsula4 in Precinct 3. Before the DOJ issued any response to this submission, 

some of the same plaintiffs in this case sued to enjoin the use of any unprecleared 

map. See Petteway, et al. v. Galv. Cnty, et al., No. 12-40856, 2013 WL 6634558 at *2 

(5th Cir. Dec. 17, 2013) (“Petteway I”). Though the County had not implemented any 

such map, and repeatedly assured the court it would not do so, the suit’s procedural 

entanglements included a temporary restraining order which was vacated by a three-

judge panel—all months before the DOJ issued any response to the County’s 

preclearance request. Respondents’ Appdx. 5. In its letter, the DOJ criticized placing 

Bolivar Peninsula into Precinct 3, contending it reduced the Black share of the 

electorate in that precinct while increasing the Hispanic and Anglo populations. Id. 

at 2.  

                                                 
4 Bolivar lies in the northeast part of the County, is sparsely populated, and is accessible from 
within the County only by ferry. 
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The County promptly entered into discussions with the DOJ and negotiated a 

new plan that the DOJ precleared. Respondents’ Appdx. 13 at App-136. During those 

negotiations, the DOJ decreased the Hispanic population and increased the Black 

population in Precinct 3. Respondents’ Appdx. 6 at App-28. 

Joe Compian, one of the plaintiffs in this case, wrote to the DOJ in 2012 to 

express the Galveston County Latino community’s resentment at the DOJ’s unequal 

treatment of Latinos in the negotiated map. He stated the map “absolutely does not 

recognize the growth of the Latino population in [Galveston] County,” and that the 

DOJ’s concern with only Black percentages leads “our Latino congregations and 

organizations . . . to believe that the DOJ places a greater value on the voting rights 

of African Americans.” Respondents’ Appdx. 6 at App-28 (emphasis added). He also 

argued the map “undervalues Latinos.” Respondents’ Appdx. 7 at App-50 (emphasis 

added).  

Despite concern that the agreement was “repugnant” to Latinos, the DOJ 

precleared the plan, and it was implemented. It is the 2011 Map—the first image in 

this Response. Of note, the bubble at the top of the purple Precinct 3 captures 

Commissioner Holmes’ residence, since he must live within the precinct he serves. 

III. Applicants cannot raise a VRA challenge unless they do so as a coalition 
of two distinct minority groups. 

Neither the Black nor Hispanic population in Galveston County is sufficiently 

numerous to form a majority-minority precinct. Applicants’ Appdx. D at App-48 ¶74. 

19.2% of the citizen-age voting population, or “CVAP,” is Latino, and 12.75% is Black. 
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Applicants’ Appdx. D at App-74 ¶154; Respondents’ Appdx. 14 at App-145. Latino 

CVAP has grown in the past 10 years, while Black CVAP has decreased.  

There is no dispute that the Black and Latino communities are distinct 

minority groups in Galveston County. Black and Latino residents do not generally 

live in the same areas. The County’s Black population is largely concentrated along 

a central corridor through the County, stretching from the mainland to Galveston 

Island: 

 

The Hispanic population, by contrast, is evenly dispersed throughout the 

County, and not highly concentrated in any single area. Appdx. D at App-89 ¶197; 

Appdx. D at App-48 ¶73. 
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Respondents’ Appdx. 8 at App-59 (showing dispersion of Hispanic CVAP in each 

voting tabulation district on the 2011 Map, with yellow at 10-24% and green at 25-

40%). 

IV. 2021 Redistricting  

In 2021, after Shelby County, the County faced a new problem: what protection 

from legal exposure would it have since Precinct 3 had been drawn predominantly on 

the basis of race? It hired redistricting counsel to assess and assist. With a 

demographer, counsel generated two map proposals—a “least change” map (Map 1), 

and a coastal precinct map (Map 2): 
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The “Map 1” Proposal  

 

The “Map 2” Proposal (2021 Plan) 

 

Respondents’ Appdx. 9. Both proposed plans kept the Commissioners within their 

precinct boundaries as required by Texas Constitution art. 16 §14. Under Map 2 (the 

2021 Plan), the incumbent Democrat for Precinct 3 is less likely to be reelected, 

considering the political makeup of the County and of the new Precinct 3. See Appdx. 

D at App-71, App-73, App-144-145 ¶¶144, 149, 370.  
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Both Map 1 and Map 2 were presented to all Commissioners. Each proposal 

went through the same timeline and process.5 Though Commissioner Holmes knew 

he would be reelected under Map 1, he never told his constituents or the public this 

crucial fact. Respondents’ Appdx. 13 at App-124-126, App-128-130 & App-132-134. So 

the public did not support it. Instead, they asked that Map 1 be changed by taking 

out the sparsely populated Bolivar Peninsula area, an unincorporated part of the 

County that did not alter expected Democrat election outcomes. Respondents’ Appdx. 

13 at App-138-139. At trial, experts testified Map 1 included “30.86% Black and 

24.28% Latino by CVAP” (Appdx. D at App-48 ¶75, App-144-145 ¶370), even though 

Latino CVAP in the County is much higher than Black CVAP.  

No commissioner voted for Map 1, not even Commissioner Holmes. Applicants 

characterize Map 1’s political failure as some indication that redistricting was 

intentionally discriminatory—again, without an actual finding from the district court 

in support. Before the Fifth Circuit’s stay, the district court would have ordered the 

County to implement Map 1, even though no Commissioner voted for it, and 

Galveston residents did not want it adopted as drafted, and it presumably suffers 

from the same procedural shortcomings as the 2021 Plan.6 

                                                 
5 Due to the late release of Census data, the process for drawing and implementing new maps 
was compressed, and the maps were posted online for public comment. Respondents’ Appdx. 
9.  
6 Redistricting counsel for the County described both map proposals as “legally defensible.” 
But, in being legally defensible, the County was not concerned that Maps 1 and 2 met the 
Gingles preconditions. Those elements and that burden rests on the plaintiff in asserting a 
VRA claim.  
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V. Procedural History 

The Coalition Claimants sued, claiming the 2021 Plan illegally diluted the 

Black and Latino vote. As evident in their experts’ proposed least-change plans, they 

essentially argue for application of a no-retrogression standard under Section 2. 

Taking that argument to its natural result, Applicants would have a nation-wide 

federal mandate imposed upon localities to draw only least-change districting plans, 

presumably ad infinitum. 

Following a bench trial, the plaintiffs obtained relief on their VRA results 

claim. The district court entered a final judgment ordering a new plan with 

“supporting expert analysis” be submitted within seven days; alternatively, the court 

would implement the least-change illustrative plan from the DOJ’s expert: 

Plaintiffs’ Exhibit 339 – the Fairfax Plan 

 

Respondents’ Appdx. 10 at App-89 (“Fairfax Plan”). When Respondents pointed out 

that this plan drew a Republican commissioner out of his precinct, the district court 
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amended its order, extended the deadline to fourteen days, and ordered Respondents 

to either submit a revised plan or implement the Fairfax Plan or Map 1. Applicants’ 

Appdx. E at App-177. Both of those least-change plans favor a Democrat for County 

Commissioner Precinct 3 over a Republican. The court never found Respondents 

acted with any discriminatory intent. Applicants’ Appdx. D at App-97 ¶228.  

Respondents appealed to the Fifth Circuit, sought an emergency stay pending 

appeal, and requested a temporary administrative stay which the Fifth Circuit 

reasonably implemented. On November 10, 2023, after expedited briefing and oral 

argument, a panel affirmed the district court’s judgment—but only after providing 

reasoned criticism of opinions permitting coalition claims, and urging that the en 

banc court consider the matter on rehearing “at the earliest possible date.” 

Applicants’ Appdx. B at App-12. The panel also extended the administrative stay 

pending the en banc poll. Applicants’ Appdx. A at App-5.  

Counsel for some appellees (not Applicants) filed a letter with the Fifth Circuit 

warning that, even though the administrative stay will be resolved when the en banc 

poll concludes, “thus avoiding the need for further emergency relief from this Court 

or the Supreme Court[,]” they anticipate “an imminent need to seek such relief should 

the administrative stay persist.” Respondents’ Appdx. 11 at App-92. This application 

was filed the next day. 

On November 28, 2023, the Fifth Circuit vacated the panel opinion and granted 

en banc review. Respondents’ Appdx. 1.  
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ARGUMENT 

Applicants must show that: (1) the Court will likely grant review upon final 

disposition in the Fifth Circuit, (2) there is a “fair prospect” the Court will reverse, 

and (3) there is a likelihood of irreparable harm should emergency relief be denied. 

See Maryland v. King, 567 U.S. 1301, 1302 (2012) (Roberts, C.J., in chambers). 

Circuit Justices may dissolve stays entered by courts of appeals, though such stays 

are “entitled to great deference[,]” and that power “is to be exercised ‘with the greatest 

of caution and should be reserved for exceptional circumstances.’” O'Connor v. Bd. of 

Ed. of Sch. Dist. 23, 449 U.S. 1301, 1304 (1980) (Stevens, J., in chambers). 

I. Applicants’ request should be denied as moot, and because Applicants 
failed to request relief in the Fifth Circuit first. 

Applicants seek relief from a temporary administrative stay that has now 

expired. Applicants’ Appdx. A at App-5; Respondents’ Appdx. 1. Because the Fifth 

Circuit’s temporary stay has concluded, Applicants’ request for relief should be denied 

as moot.7 

Additionally, Applicants failed to seek relief in the Fifth Circuit before filing 

their Application. They did not ask to extend the candidate filing period, or to remove 

the stay. U.S. Sup. Ct. R. 23(3). Rather, a “warning” letter was filed in the Fifth 

Circuit stating that if the stay “terminate[s] promptly, there will likely be ample time 

for the district court to implement the remedial process” ahead of the 2024 election 

                                                 
7 Applicants protest the Fifth Circuit’s order as “unreasoned,” though they cite no authority 
that would require an analysis in support of such order. Nor should such requirement exist, 
as such orders can grant, modify, or deny the reasoned motions before a court (Fed. R. App. 
P. 8), as Respondents so moved before the Fifth Circuit.  
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and, because of that, the appellees filing the letter “have not yet sought relief from 

the temporary administrative stay” since they understand it “will be dissolved upon 

the Court’s resolution of the en banc poll, and that the en banc poll will conclude 

promptly . . . .” Respondents’ Appdx. 11 at App-92. Applicants here state only “the 

reality” that one of the two sides will ultimately seek emergency relief in this Court, 

essentially tossing recognized procedure aside as mere senseless formality. But the 

procedural rules exist for a reason. 

Applicants’ request should be denied on these procedural points alone. 

II. The parties agree the coalition issue is an important one that may work 
its way to this Court—but the Fifth Circuit has not completed its review. 

Respondents’ lone agreement with Applicants is that, following the Fifth 

Circuit’s en banc outcome, one side will almost certainly seek further review. The 

circuit courts of appeal are split on the propriety of coalition claims under the VRA, 

and this Court has not directly ruled on this issue. See, e.g.,  Growe v. Emison, 507 

U.S. 25, 41 (1993) (declining to rule on the validity of coalition claims writ large); 

Bartlett v. Strickland, 556 U.S. 1, 13-14 (2009) (declining to address “coalition-district 

claims in which two minority groups form a coalition to elect the candidate of the 

coalition’s choice”); Perry v. Perez, 565 U.S. 388, 398-99 (2012) (creating a coalition 

district is likely not necessary to comply with VRA Section 5). 

However, under the rationale in Bartlett and other opinions on sub-majority 

claims, the VRA does not protect minority coalitions. Depending on the outcome, the 

Court may grant review of any final decision in the Fifth Circuit to resolve this issue.  

Respondents and Applicants part ways from there. 
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III. The Fifth Circuit panel is not demonstrably wrong in ordering en banc 
review, and a stay is appropriate. 

Coalitions of distinct racial groups are not protected under the VRA because 

they attempt to use the VRA as a tool to advance cross-racial political goals. But the 

VRA does not permit race to be used as a proxy for political parties. And nothing more 

clearly reveals the political nature of a coalition’s claim than its structure and effect—

beginning with the pretense of addressing an aggregation of distinct minority groups 

as a single entity. The link among such a coalition (as here) is not race, it is political 

ideology, which the VRA clearly does not protect. See  Rucho v. Common Cause, 139 

S. Ct. 2484, 2500 (2019).  

Here, Black and Latino Democrats in Galveston County (thus excluding Dr. 

Armstrong and other minority Republicans and elected officials in the County) oppose 

a Republican majority. The coalition claim therefore focuses not on equally open 

processes closed off on account of race, but to increase their joined political voice. 

While such aggregation may address political goals, it is a stretch of the VRA’s text 

and purpose. 

A. A stay is appropriate. 

The Fifth Circuit was not wrong in issuing a stay (and would not be wrong in 

extending it). In 2011, the DOJ rejected the incorporation of Bolivar Peninsula into 

Precinct 3 when proposed by the County. The DOJ then negotiated only slight 

population shifts to reach a settlement for the 2011 map. In 2021, without a Section 

5 preclearance requirement or retrogression, the plaintiffs sued to maintain what is 

in effect a least-changes requirement, and extend federal control over local 
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districting. But whether they can join distinct minority groups to form one claim 

under the VRA is an important threshold issue that, as the Fifth Circuit panel opined, 

should not be allowed. 

The 2021 Plan has been in place for two years now, and the candidate filing 

period has been open for over two weeks based on that plan. Between the 2021 Plan 

and Map 1 or the Fairfax Plan, Precinct 3’s boundaries cover different residential 

areas and therefore the people who could qualify to run in that Precinct differ 

drastically. A change mid-filing period would almost certainly leave two different sets 

of candidates applying for Precinct 3 Commissioner, depending on which map is in 

effect. Not only would Precinct 3 resident-candidates be unclear, the March 2024 

primary ballots must be completed and distributed in February. A change now would 

disrupt the filing process, cause confusion, and could ultimately result in an 

unopposed Democratic candidate for the 2024 Precinct 3 seat.  

Therefore, allowing the County to proceed with its enacted plan, which has 

been in place now for over two years and through the first half of the candidate filing 

period, was (and is) appropriate. See Maryland, 567 U.S. at 1302 (permitting stay to 

allow state to continue to enforce statute pending conclusion of petition for writ of 

certiorari); see also Abbott v. Perez, 138 S. Ct. 2305, 2319 (2018) (noting Court 

granted stay of district court orders). 

B. Applicants invent intentional discrimination to light a fictional five-
alarm fire, even though no intent finding exists. 

The Fifth Circuit proceedings involve a VRA effects claim. There was no 

intentional discrimination finding made, or appealed. Applicants briefly state, as they 
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must, that the court did not “issue a legal conclusion on intent considering its Section 

2 results ruling. . . .” App’n at 19. Then they argue fervently, at length, that there was 

intentional discrimination—contrary to the district court’s express statement that it 

“declin[ed] to reach” any intent finding. See App’n. at 19; Appdx. D at App-170 ¶430.8 

They insist that descriptors such as “egregious” and “jarring” should be interpreted 

as “findings evidencing intentional discrimination” to warrant overturning a stay. 

App’n. at 19. But Applicants’ arguments not only disregard the trial court’s findings, 

they disregard this Court’s recent reminder that Section 2 “turns on the presence of 

discriminatory effects, not discriminatory intent.” Allen v. Milligan, 599 U.S. 1, 25 

(2023). Applicants additionally disregard their failure to appeal the district court’s 

decision, leaving only their Section 2 results claim at issue on appeal.  

An imaginary intent finding is no reason to dissolve a stay. On the contrary. 

There are significant facts countering intent. Dr. Armstrong, who is Black, was 

elected by local Republicans to serve as their candidate for Precinct 4. Applicants 

discard him because he is a Republican. Two County-elected, Hispanic district court 

judges have served in the past five years. Four Black and two Latino individual 

plaintiffs throughout the course of this case were elected officials in Galveston 

                                                 
8 Applicants use the word ‘intent’ 29 times in their 34-page filing, including the oft-repeated 
phrase “intentional destruction.” The district court, in its 157-page findings and conclusions, 
used “intent” only 19 times. Apart from repeating legal standards, the district court 
mentioned that intent claims brought against the County in 2013 were dismissed from the 
bench (¶180), and that there was “no need to make findings on intentional discrimination” 
(¶427). One statement touted by Applicants is a reference to a DOJ objection letter from 2012 
about perceived procedural deficiencies that “could be viewed as evidence of intentional 
discrimination” (¶233)—but the district court did not state that it found evidence of 
intentional discrimination. 
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County. Additionally, it is easier to vote now in Galveston County than ever—

residents can vote anywhere in the County (a program the County opted into when it 

was first made available in Texas), voter registration is an easy process, and early 

voting lasts two weeks. Applicants’ Appdx. D at App-78 ¶164. The elected County 

Clerk (also a Republican) is Hispanic; he confirmed his office will cover any unpaid 

postage for mail-in ballots because he “want[s] every vote to count.” Id. ¶165. Election 

materials are provided in English and Spanish for all elections. Id. ¶166. The County 

also “collaborates with LULAC and allows them to use [C]ounty property for its Cinco 

de Mayo event” which is also a “get-out-the-vote effort.” Id. ¶168.  

Applicants’ attempts to create a discriminatory intent finding fail and, in any 

event, lend nothing to an analysis of whether a stay is merited on their VRA results 

claim. 

C. The VRA does not protect sub-majority, aggregate coalitions. 

This Court has repeatedly rejected sub-majority and political-alliance VRA 

plaintiffs. Coalitions of distinct minority groups acting as one group are another sub-

majority variant not protected by the VRA. 

i. The VRA’s text shows coalition claims are not protected. 

The text of the VRA does not support aggregate sub-majority claims. It protects 

against the denial or abridgment of a citizen’s right to vote “on account of race or 

color, or in contravention of” protections established for language minorities. 52 

U.S.C. § 10301(a) (emphasis added). The statute establishes a violation if it is shown 

that processes leading up to nomination or election “are not equally open to 
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participation by members of a class of citizens” who are protected under subsection 

(a).” 52 U.S.C. § 10301(b). The text is singular—“a class of citizens.”  

While Applicants contend that singular words include the plural, they 

downplay the importance of context. See 1 U.S.C. § 1 (general interpretive rules 

“unless the context indicates otherwise”). “A class” cannot be determined in 

isolation—and it is undisputed here that the coalition for which Applicants advocate 

is comprised of two distinct minority groups. Nor does the “last antecedent” rule apply 

here, as there is no immediate, last antecedent phrase. See Barnhart v. Thomas, 540 

U.S. 20, 26 (2003). Applicants’ citation to the singular-plural canon equally fails to 

resolve the issue here. Their simplistic application of singular-plural construction is 

unworkable. The phrase “class of citizens” already contemplates multiple citizens 

within a class, and the construction provides no instruction that separate “classes” 

may be aggregated. See F.D.I.C. v. RBS Sec. Inc., 798 F.3d 244, 258-59 (5th Cir. 2015). 

Applicants also cite Chisom, which resulted in clarification that the VRA 

applied to “representatives” who include elected judges, just as the pre-1982 version 

of the VRA had. See Chisom v. Roemer, 501 U.S. 380, 403 (1991). The same is not 

true for coalition claimants. Coalitions were not protected under the original 

enactment, and were not made a protected aggregate class in 1982.  

ii. The VRA’s legislative history shows coalition claims were not 
contemplated. 

Section 2 of the VRA was enacted in 1965 and amended in 1982. No fair reading 

of the Senate and House reports from 1982 support the notion that a racial coalition 

was anticipated, or protected.  
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As explained in the Senate Report for the 1982 amendments, the legacy of the 

VRA stems from the need to combat the denial of Black Americans’ voting rights. S. 

Rep. No. 97-417 at 5 (1982), reprinted in 1982 U.S.C.C.A.N. 177.9 Once statutory bars 

to Black citizens’ ability to vote were lifted, other means of discrimination in voting 

followed—violence, harassment, literacy tests, and other types of screening. Id. 

Eventually, there was a “dramatic rise in registration” among Black citizens, and 

then “a broad array of dilution schemes [that] were employed to cancel the impact of 

the new black vote.” Id. at 6. The 1982 amendments were meant to “make clear that 

plaintiffs need not prove a discriminatory purpose in the adoption or maintenance of 

the challenged system of practice” to establish a VRA violation. Id. at 27.  

The amendments also show “Congress clearly walked a fine line” in its work to 

“codify the results test for vote dilution claims while expressly prohibiting 

proportional representation for minority groups.” See  LULAC v. Clements, 999 F.2d 

831, 896 (5th Cir. 1993) (“Clements”) (Jones, J. concurring). A results-based VRA 

claim will therefore sometimes fail because a minority will lack sufficient population 

to create a majority single-member district. Id. However, “opportunistic minority 

coalitions” can circumvent this numerosity requirement to seek a remedy prohibited 

under the VRA, which is “possibly unconstitutional”—court-mandated proportional 

representation. Id. 

The Senate Report shows that Congress envisioned Section 2 protections to 

provide Black citizens an equal chance at effective political participation. Of course, 

                                                 
9 The Court discusses this history in Brnovich v. Democratic National Committee, 141 S. Ct. 2321, 
2332 (2021). 
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the VRA applies to any denial or abridgement of a citizen’s right “to vote on account 

of race or color.” 42 U.S.C. § 1973(a). The Report, however, nowhere indicates that 

the VRA was meant to allow different minority groups to form into a single coalition 

to raise a VRA claim. Such claims would greatly expand and increase the impact and 

rate of VRA claims. See, e.g., Rucho, 139 S. Ct. at 2502 & 2507 (discussing 

“unprecedented expansion of judicial power” by ultimately asking federal courts to 

“take the extraordinary step of reallocating power and influence between political 

parties”). 

Such a stretched interpretation of the VRA contradicts the statute’s intent to 

eliminate racially discriminatory structures (see S. Rep. No. 97-417 at 54, discussing 

a jurisdiction’s ability to end Section 5 coverage), since expanding claims to a coalition 

of multiple races is potentially unlimited in scope. This logical conclusion is evident 

in Senate Report references to a single class of VRA plaintiffs. In fact, one of the few 

instances in which the Senate Report explicitly references racial groups that the 

amended Section 2 would affect speaks in the disjunctive, using “or,” not “and.” In 

cataloging how the amendment would undo Mobile v. Bolden,10 the Senate Report 

explains that an intent requirement “asks the wrong question,” since VRA claims 

challenge electoral systems that operate “today to exclude blacks or Hispanics from a 

fair chance to participate . . . .” S. Rep. No. 97-417 at 36 (emphasis added). The Report, 

which serves as the seminal document courts have turned to for interpreting the 1982 

                                                 
10 Mobile v. Bolden, 446 U.S. 55 (1980), superseded by statute as stated in Jones v. City of 
Lubbock, 727 F.2d 364 (5th Cir. 1984). 
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amendments to Section 2, nowhere references the concept of a multiracial, or Black-

Hispanic, fusion claim. 

The House Report on the 1982 amendments likewise mentions racial groups 

discretely, giving no indication of any intent to lump different minority voting groups 

together to raise a claim under Section 2. Like the Senate Report, it primarily 

discusses Black voters, but when it mentions other groups, it does so distinctly. For 

example, the Committee recognized that, before 1965, “the percentage of black 

registered voters in the now covered states was 29 percent” and white registered 

voters was 73%, while: 

[t]oday, in many of the states covered by the Act, more than half the 
eligible black citizens of voting age are registered, and in some states 
the number is even higher. Likewise, in Texas, registration among 
Hispanics has increased by two-thirds.  

 
H.R. Rep. No. 97-227 at 7 (1981). The Report contains several examples discussing 

minority voters separately, providing distinct examples of black, Hispanic, Native 

American, and other groups’ situations under the VRA’s provisions. See id. at 14-20.  

Had Congress, in its 1982 reformulation of the VRA, intended to permit 

coalition claims, it would have done so expressly. It did not. Had it meant to apply a 

single claim to different races, it would have said so. See, e.g., Gregory v. Ashcroft, 

501 U.S. 452, 461 (1991) (citing Will v. Michigan Dept. of State Police, 491 U.S. 58, 

65 (1989) and U.S. v. Bass, 404 U.S. 336, 404 U.S. 349 (1971) (in “traditionally 

sensitive areas” like statutes that affect “the federal balance,” courts rely on the 

statute’s clear or plain statements to assure “that the legislature has, in fact, faced, 
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and intended to bring into issue, the critical matters involved in the judicial 

decision”).  

Applying a statute’s plain statements acknowledges “that the States retain 

substantial sovereign powers under our constitutional scheme, powers with which 

Congress does not readily interfere.” Gregory, 501 U.S. at 461.  

iii. Fifth Circuit Judges Jones and Higginbotham rightly explain, 
as does the Sixth Circuit in Nixon, why coalition claims are 
not allowed. 

The Fifth Circuit has historically permitted minority coalition claims. See 

Clements, 999 F.2d at 864; Brewer v. Ham, 876 F.2d 448, 453 (5th Cir. 1989); Overton 

v. City of Austin, 871 F.2d 529, 540 (5th Cir. 1989); Campos v. City of Baytown, 840 

F.2d 1240, 1244 (5th Cir. 1988) (per curiam). But not without opposition. See LULAC 

v. Midland ISD, 812 F.2d 1494 (5th Cir. 1987) (Higginbotham, J., dissenting), vacated 

on reh., 829 F.2d 546 (5th Cir. 1987); see also Campos v. City of Baytown, Tex., 849 

F.2d 943, 945 (5th Cir. 1988) (per curiam) (Higginbotham, J., dissenting from denial 

of reh. en banc); Clements, 999 F.2d at 894 (Jones, J., concurring). 

As Judge Higginbotham has explained, the question is whether “Congress 

intended to protect [] coalitions” rather than whether the VRA prohibits them. 

Campos, 849 F.2d at 945 (Higginbotham, J. dissenting on denial of reh,). No such 

Congressional intent can be deduced. Id. Furthermore, the notion “that a group 

composed of [different minorities] is itself a protected minority” “stretch[es] the 

concept of cohesiveness” beyond its intended bounds to include political alliances, 

undermining Section 2’s effectiveness. See id. That is, assuming that a coalition “is 

itself a protected minority is an unwarranted extension of congressional intent.” Id. 
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Analyses from sister circuits also address a lack of Congressional support or 

authority from this Court permitting coalition claims. The Sixth Circuit has rejected 

the validity of coalition claims under Section 2. Nixon v. Kent County, 76 F.3d 1381, 

1387 (6th Cir. 1996). The Nixon court relied on the “clear, unambiguous language” of 

Section 2 and the legislative record concluding that minority coalitions were not 

contemplated by Congress. Id. at 1386. If Congress had intended to extend protection 

to coalition groups, it would have invoked protected “classes of citizens” instead of a 

(singular) protected “class of citizens” identified under the Act. Id. at 1386-87. 

Because Section 2 “reveals no word or phrase which reasonably supports combining 

separately protected minorities,” the Sixth Circuit concluded that coalition claims are 

not cognizable. Id. at 1387. It expressly disagreed with Campos as an “incomplete 

[and] incorrect analysis.” Id. at 1388, 1390-92 (noting the difficulties of drawing 

district lines for minority coalitions, and that permitting coalition claims would 

effectively eliminate the first Gingles precondition). The Fourth and Seventh Circuits 

have voiced similar concerns. See Hall v. Virginia, 385 F.3d 421, 431-32 (4th Cir. 

2004); Frank v. Forest County, 336 F.3d 570, 575-76 (7th Cir. 2003). Citing the 

dissenting opinion in Nixon, Applicants ask whether VRA claimants must pass “some 

sort of racial purity test,” and whether a community that is racially both Black and 

Hispanic must be segregated from a community that is non-Hispanic Black. App’n at 

27 (citing Nixon, 76 F.3d at 1401 (Keith, J., dissenting)). This question forgets that 

the VRA arose to secure the voting rights of Black citizens and that, at the same time 

it was passed, other titles in the Civil Rights Act outlawed segregation in businesses, 
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public places, and schools. The entire premise of the VRA, and indeed in many civil 

rights statutes, is protection based upon a racial classification. The VRA alone 

requires individual parsing, much of which is typically driven by Census-reported 

data. Logically, it is a minority coalition that facilitates greater confusion as 

questions of racial classification are multiplied by the number of minority groups 

aggregated into one coalition.  

The real question at the time of enactment was not whether a mixed-race VRA 

claimant could be a member of a class of Black non-Hispanic citizens; nor was it the 

question at the time of the 1982 amendments. The original (and continued) goal or 

aspiration, just as it is under the Constitution, is to reach “a political system in which 

race no longer matters.” See Shaw v. Reno, 509 U.S. 630, 657 (1993). As we get closer 

to that goal, fewer Section 2 cases will be successful. See Allen v. Milligan, 599 U.S. 

at 29 (2023) (“as residential segregation decreases—as it has ‘sharply’ done since the 

1970s—satisfying traditional districting criteria such as the compactness 

requirement ‘becomes more difficult’” and therefore fewer Section 2 cases will be 

successful). 

As the Fourth Circuit explained in Hall, permitting multiracial coalitions to 

bring VRA claims would transform the statute from a source of minority protection 

to an advantage for political coalitions, and a redistricting plan that prevents political 

coalitions among racial or ethnic groups “does not result in vote dilution ‘on account 

of race’ in violation of Section 2.” Hall, 385 F.3d at 431. This Court has cited Hall 

favorably. Bartlett, 556 U.S. at 14-15. In Frank, which involved an Indian tribe’s vote 
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dilution claim brought with Black voters challenging a single-member municipal 

voting district, the Seventh Circuit acknowledged the circuit split, observed the 

“problematic character” of coalition claims, but avoided ruling on the issue and, 

instead, rejected the claim based on a lack of evidence that the two groups had a 

mutual interest in county governance. See Frank, 336 F.3d at 575. 

As Judge Jones has explained, the VRA first protected Black voters, then was 

expanded to reach language minorities—separately identifying them as persons of 

Spanish Heritage, American Indians, Asian Americans, and Alaskan natives. See 

Clements, 999 F.2d at 894 (Jones, J., concurring). That the VRA separately identified 

these groups shows that Congress “considered members of each group and the group 

itself to possess homogenous characteristics” and “[b]y negative inference,” did not 

indicate that these groups “might overlap with any of the others” or with Black voters. 

Id. The VRA also discusses the protection of a “class of citizens” and “a protected 

class”—had Congress meant to expand VRA coverage to “classes” comprised of 

minority coalitions, it would have done so explicitly. See id. 

The legislative history’s comparison of discrimination faced by language 

minority citizens with that experienced by Black citizens explains why the VRA’s 

protections apply to language minority voters. It is an unfounded leap to go from there 

to holding the VRA allows different minority groups to join together to present a 

single claim under the VRA—especially where none is expressly permitted by the 

statute. 
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iv. This Court has rejected sub-majority and political alliance 
claims. 

Without the potential to elect a candidate of choice, there is no wrong, no 

remedy—and no VRA claim.   

1. LULAC v. Perry rejected sub-majority influence 
districts. 

In LULAC v. Perry, the Court rejected influence districts, where minority 

voters could not elect a candidate of their choice, though they could play a substantial, 

if not decisive, role in the electoral process. LULAC v. Perry, 548 U.S. 399, 446 (2006) 

(“LULAC I”). Where a proposed influence district does not give a minority group the 

opportunity to elect a candidate of their choice, a Section 2 claim is not stated—or 

else “it would unnecessarily infuse race into virtually every redistricting, raising 

serious constitutional questions.” Id. While Applicants comparing the 2021 Plan to 

“tinkering” in LULAC I, they forget their own goal (as witnesses testified at trial) was 

to obtain the reelection of Commissioner Holmes in Precinct 3.11 

2. Bartlett rejected sub-majority crossover districts. 

In Bartlett, the Court ruled that crossover districts contradict the VRA’s 

mandate, because the VRA requires proof that minorities “have less opportunity than 

other members of the electorate to . . . elect representatives of their choice.” Bartlett, 

556 U.S. at 14 (quotation omitted). In a crossover district, minority voters make up 

                                                 
11 Section 2 affords minorities a right to equal opportunity to elect “representatives of their 
choice,” which is different than a right to elect representatives of their choice. 52 U.S.C. § 
10301(b). Section 2 does not confer on minority groups the right to elect their ideal candidate; 
that is a right no one in the political system enjoys. See  De Grandy, 512 U.S. 997, 1020 (1994) 
(“minority voters are not immune from the obligation to pull, haul, and trade to find common 
political ground”). 
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less than a majority but “might be able to persuade” voters “to cross over and join 

with them.” Id. A minority group could “join other voters—including other racial 

minorities, or whites, or both—to reach a majority and elect their preferred 

candidate.” Id. But as less than a majority, a minority group “standing alone ha[s] no 

better or worse opportunity to elect a candidate than does any other group of voters 

with the same relative voting strength.” Id. Recognizing a Section 2 claim where a 

minority group cannot elect a candidate without assistance from others “would give 

minority voters ‘a right to preserve their strength for the purposes of forging an 

advantageous political alliance.’” Id. at 14-15 (quoting Hall, 385 F.3d at 431 and  

Voinovich v. Quilter, 507 U.S. 146, 154 (1993) (minorities in crossover districts “could 

not dictate electoral outcomes independently”). 

With crossover district claims, courts would have to “make predictions or adopt 

premises that even experienced polling analysts and political experts could not assess 

with certainty, particularly over the long term.” Id. at 17. Those judicial inquiries—

including what percentage of white voters supported minority-preferred candidates 

in the past, how reliable will crossover votes be in the future, what types of candidates 

have both white and minority support and whether that trend will continue, how did 

incumbency affect voting, and whether those trends depended on race—“are 

speculative” and the answers to these questions “would prove elusive.” Id. Bartlett 

explained the VRA does not create a requirement to draw election districts based on 

these types of inquiries, these questions go well beyond the typical fact-finding 

entrusted to federal district courts by entering into “highly political judgments” that 
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courts are “inherently ill-equipped” to make. Id. The crossover district sub-majority 

problems are only heightened when one considers that Section 2 applies nationwide, 

to every jurisdiction that draws election districts, and every type of election. Id. at 17-

18. Bartlett cautioned: 

There is an underlying principle of fundamental importance: We must 
be most cautious before interpreting a statute to require courts to make 
inquiries based on racial classifications and race-based predictions.  

Id. Instead, an objective, numerical test is much less fraught: “Do minorities make 

up more than 50% of the voting-age population in the relevant geographic area?” Id. 

This same advice applies here—rather than trudging through the deep waters of 

whether a coalition of minority voters form a community of interest, or whether they 

will continue to comprise a coalition in the future. For example, will Hispanic voters 

continue along a trend of voting for more Republican candidates, while Black voters 

continue to support Democrats, and how will incumbency or candidate Spanish 

surnames affect voter cohesion? A simple test of whether a single minority group 

makes up more than 50% of a particular area is what the VRA envisioned, and what 

Gingles tests.  

The same problems with a crossover district are present with a coalition 

minority district, and more. There is no line as to how many minority groups could 

join to form a VRA claim—beyond a Black and Hispanic coalition, plaintiffs could 

raise any combination or number of minority voter groups. Such claims would almost 

certainly constitute political, rather than racial minority, coalitions. 

And even though the Court did not rule on coalition claims in Growe, Justice 

Scalia’s opinion is no ringing endorsement of coalition claims. As he explained,  
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. . . even if we make the dubious assumption that the minority voters 
were “geographically compact,” there was quite obviously a higher-than-
usual need for the second of the Gingles[12] showings. Assuming 
(without deciding) that it was permissible for the District Court to 
combine distinct ethnic and language minority groups for purposes of 
assessing compliance with § 2, when dilution of the power of such an 
agglomerated political bloc is the basis for an alleged violation, proof of 
minority political cohesion is all the more essential. 

Growe, 507 U.S. at 41.  

v. Rucho instructs that federal courts are not equipped to 
apportion political power. 

Finally, Rucho reminds that the federal judiciary is not equipped to apportion 

political power. Minority coalitions, for which the glue is political alliance, are 

comprised of distinct sub-majority groups, and therefore cannot bring a VRA claim. 

There is no right to proportional representation, or even a guarantee that 

redistricting “come as near as possible” to proportional representation—that 

argument is “clearly foreclose[d]’” under Section 2’s express language and this Court’s 

case law. See Rucho, 139 S. Ct. at 2499.  

Distilling the Court’s cases into one unwavering point, without the opportunity 

to elect a representative of a minority group’s choice, there is no claim for harm—or 

relief available—under the VRA. 

vi. The VRA is not a vehicle for maximizing political strength. 

The danger in recognizing a “coalition district” VRA claim is that treating a 

coalition of separate minority groups as a single minority stretches Gingles 

cohesiveness to include political alliances, which Section 2 does not protect and the 

                                                 
12 Thornburg v. Gingles, 478 U.S. 30 (1986). 
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Fifteenth Amendment cannot reach. The Court has made clear that partisan vote 

dilution claims are not actionable. See Rucho v. Common Cause, 139 S. Ct. 2484, 2500 

(2019). Racial gerrymandering does not review whether a “fair share of political 

power and influence” has been apportioned, but instead “asks instead for the 

elimination of a racial classification. A partisan gerrymandering claim” on the other 

hand “cannot ask for the elimination of partisanship.” Id. at 2495-96.  

Section 2 does not require, or allow, that a minority group’s political strength 

be maximized. As Allen v. Milligan observed, reapportionment “is primarily the duty 

and responsibility of the State[s],” not the federal courts. Allen v. Milligan, 599 U.S. 

1, 29 (2023) (“Milligan”). Section 2 limits judicial action to “instances of intensive 

racial politics where the excessive role of race in the electoral process denies minority 

voters equal opportunity to participate.” Id. (cleaned up).  

Bartlett rejects any argument that minority groups have special protection 

under the VRA to form political coalitions. Id. at 15 (“[M]inority voters are not 

immune from the obligation to pull, haul, and trade to find common political ground”) 

(quoting De Grandy, 512 U.S. at 1020). Simply stated, the VRA “does not impose on 

those who draw election districts a duty to give minority voters the most potential, or 

the best potential, to elect a candidate by attracting crossover voters.” Id. at 15. 

Federal courts lack the power to apportion political power, or “vindicat[e] 

generalized partisan preferences.” Id. at 2499-2501. The impropriety of using Section 

2 to gain political ground is unmistakable. See e.g., Clements, 999 F.2d at 854 (“§ 2 



31 
 

is implicated only where Democrats lose because they are black, not where blacks 

lose because they are Democrats”). 

D. Applicants’ appeal to equitable relief and their discussion of Purcell 
do not support vacating the Fifth Circuit’s stay.  

Applicants contend the equities, and Purcell, counsel against keeping a stay in 

place. But a Gingles analysis is not at issue—the threshold question is whether a 

coalition claim can raise a VRA challenge in the first place. Applicants do not contend 

with the upcoming primary races in February. They do not mention the work required 

to implement and generate ballots based on district voting tabulation districts, which 

depend upon the placement of Commissioner precinct boundaries. They do not 

contend with the fact that Map 1 was not voted for by any Commissioner, and was 

not supported as drawn by County residents.  

And, though Applicants attempt to re-cast the Court’s decision not to vote for 

Map 1 on November 12, 2021 as a “galling” defense, Applicants forget that 

Commissioner Holmes need not have “lobbied harder” for Map 1’s adoption—he never 

lobbied at all for that map. This is despite the fact that attorney Dunn worked with 

Commissioner Holmes before the County Commissioners’ November 12th vote. Dunn 

and Holmes worked with a demographer to review the County’s two map proposals, 

and generate alternate proposals. Respondents’ Appdx. 12 at App-98 (November 6, 

2021 analysis of Map 1 prepared for Dunn and Holmes stating “the district appears 

to continue to perform for Black and other minority voters”). Despite this, witness 

after witness at trial was surprised by this information. They believed, as they had 
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been told before the vote, that Map 1 was racist and unacceptable because it 

contained Bolivar Peninsula. 

Oddly, Applicants contend that Respondents were somehow obligated under 

Purcell to have filed a declaratory judgment action to obtain a ruling on an unfiled 

coalition claim “before engaging in redistricting.” App’n at 33. If what they meant was 

that Respondents were required to obtain federal court clearance for their districting 

maps post-Shelby, they are clearly wrong.  

There is no denying that a federal court’s intrusion into state—or here, 

county—governance is unwarranted absent proper authority. Allowing such 

intrusion prefaced on a coalition wades too far into connections based on political 

ideologies to be appropriately characterized as a VRA claim. 

IV. Irreparable injury 

The Constitution grants States the privilege of protecting voting rights of all 

of its citizens without regard to their race. It also reserves to the States the power to 

redistrict. 

“[A]ny time a State is enjoined by a court from effectuating statutes enacted 

by representatives of its people, it suffers a form of irreparable injury.” Maryland, 

567 U.S. at 1303 (Roberts, C.J., in chambers) (quoting New Motor Vehicle Bd. of Cal. 

v. Orrin W. Fox Co., 434 U.S. 1345, 1351 (1977) (Rehnquist, J., in chambers). 

Applicants claim there is no irreparable injury in imposing a map presented to the 

Commissioners Court—and not adopted by that Court, ignoring this rule. 
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CONCLUSION 

The VRA protects equal access to voting processes for minority citizens. The 

problem with a coalition theory is its pretense that several minority groups (or 

multiple classes of minority citizens) are one. Where a class of minority citizens do 

not have sufficient CVAP to elect a candidate of their choice, an amalgam of two 

separate classes of minority citizens together—who have distinct backgrounds, 

ethnicities, concerns, and even languages, but share political ideologies—does not 

meet the VRA’s statutory intent. 

Applicants’ coalition theory unduly stretches the VRA’s text, promotes politics 

over race, and contradicts this Court’s rejection of similar sub-majority VRA 

claimants. They have not shown any exceptional circumstance to reverse any stay, or 

remove a plan that was enacted over two years ago and has been in place since. 

Respondents ask that the Court deny any request to vacate a stay in this case. 
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Laura Wells, RPR, RMR, CRR, RDR

Day 1 - 1

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS

GALVESTON DIVISION

HONORABLE TERRY 
PETTEWAY, ET AL  

 § 
 § 

3:22-CV-00057 

 §
V.  § 9:09 A.M. TO 2:27 P.M. 

 §
GALVESTON COUNTY, TEXAS, 
ET AL 

 §
 § AUGUST 7, 2023 

BENCH TRIAL
BEFORE THE HONORABLE JEFFREY V. BROWN

Day 1 of 10 Days 

APPEARANCES:  

FOR THE PETTEWAY PLAINTIFFS:
Mr. Mark P. Gaber
Campaign Legal Center
1101 14th Street NW
Suite 400
Washington, DC  20005
(202) 736-2200
   and
Mr. Neil G. Baron
Law Office of Neil G. Baron
1010 E. Main Street
Suite A
League City, Texas  77573
(281) 534-2748
   and
Mr. Chad W. Dunn
Brazil & Dunn
1900 Pearl Street
Austin, Texas  78705
(512) 717-9822
    and
Ms. Valencia Richardson
Campaign Legal Center
1101 14th Street NW
Suite 400
Washington, DC  20002
(318) 573-8984

Case 3:22-cv-00057   Document 221   Filed on 08/29/23 in TXSD   Page 1 of 215
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02:08:13

02:08:39

02:08:53

02:09:03

02:09:19

Cross-Examination of Lucille McGaskey

Laura Wells, RPR, RMR, CRR, RDR

Day 1 - 165

Q. Did you learn any of the demographics about Map 1? 

A. Not really.  Like I said, the only thing I know was 

about 30 percent. 

Q. Do you have any understanding as to whether or not 

Map 1, if adopted, would elect Commissioner Holmes? 

A. Not if they broke up Precinct 3, it couldn't. 

Q. You don't think Map 1 here in Precinct 3 would elect 

Commissioner Holmes? 

A. Like I said, I can't see which precincts are in 

Precinct 3. 

Q. All right.  

A. Because that way you will know who is voting for who.  

Just having just a map like this without the breakdown, I 

can't see the numbers unless somebody printed the numbers 

out, and then that's their numbers.  I'm just taking their 

word for it. 

Q. All right.  And I want to make really clear.  Did at 

any -- 

A. Okay. 

Q. -- time Commissioner Holmes or anybody else ever tell 

you that he could get elected from Map 1? 

A. No.  No one ever told me that. 

Q. Would you have expected Commissioner Holmes to have 

told you that if it were true? 

A. If it were true, but I can't say that because I don't 

Case 3:22-cv-00057   Document 221   Filed on 08/29/23 in TXSD   Page 165 of 215
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02:10:08

02:10:35

02:11:10

02:11:36

Cross-Examination of Lucille McGaskey

Laura Wells, RPR, RMR, CRR, RDR

Day 1 - 166

know that, because, like I said, if you do the breakdown 

and show me the precincts, the voting precincts, then I 

could determine who is in those precincts. 

MR. NIXON:  Can you pull up Defendants' Exhibit 

Number 144, please. 

BY MR. NIXON:

Q. All right.  This is an e-mail from Mr. Dunn, the 

Lawyer Dunn, to Commissioner Holmes.  

MR. NIXON:  And if you scroll down a little bit.  

Keep scrolling.  Right.  Down one more.  Go back one page, 

please.  Blow up this paragraph right here, Galveston 

County Map 1.  

BY MR. NIXON:

Q. I'm going to represent to you -- this is already in 

evidence, but Lawyer Chad Dunn on November 6th, 2021, six 

days before the vote, informed Mr. Holmes, at Mr. Holmes' 

request, and told him, "County proposed Map 1 makes only 

minor changes in the benchmark map.  The core 

neighborhoods within each precinct are maintained.  The 

population deviation in the majority-minority Precinct 3 

is resolved by adding heavily Republican Bolivar Peninsula 

to the west, which produces the Black CVAP in Precinct 3 

to 32 percent, and the Black" -- or the B plus H, which 

means Black plus Hispanic -- "CVAP to 55 percent.  

However, the district appears to continue to perform for 

Case 3:22-cv-00057   Document 221   Filed on 08/29/23 in TXSD   Page 166 of 215
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02:12:02

02:12:19

02:12:30

02:12:47

Cross-Examination of Lucille McGaskey

Laura Wells, RPR, RMR, CRR, RDR

Day 1 - 167

Black and other minority voters."

Did you know that? 

A. No.  You are telling me that. 

Q. Commissioner Holmes knew that on November 6th.  Did he 

tell you? 

A. Personally, no. 

Q. Did he tell anybody to support Map 1, to your 

knowledge?  Did you hear that? 

A. No.  I can't say that because I can't speak for 

everyone else, but I can only speak for myself.  And this 

is the first I am hearing this. 

Q. Commissioner Holmes at that meeting had every right to 

speak.  He is a commissioner.  Did he say this to the 

crowd?  

A. I didn't hear it. 

Q. Did he tell or ask any other commissioner to vote for 

Map 1? 

A. I didn't hear it. 

Q. We have a recording.  That's not on it.  I didn't hear 

it either.  

When Commissioner Holmes spoke, what did he tell you 

to do? 

A. When he spoke at the meeting in November?  

Q. Yes, ma'am.  

A. He said that they were basically taking the 

Case 3:22-cv-00057   Document 221   Filed on 08/29/23 in TXSD   Page 167 of 215
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Laura Wells, RPR, RMR, CRR, RDR

Day 2 - 1

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS

GALVESTON DIVISION

HONORABLE TERRY 
PETTEWAY, ET AL 

 § 
 § 

3:22-CV-00057 

 §
V.  § 9:04 A.M. TO 5:34 P.M. 

 §
GALVESTON COUNTY, TEXAS, 
ET AL 

 §
 § AUGUST 8, 2023 

BENCH TRIAL
BEFORE THE HONORABLE JEFFREY V. BROWN

Day 2 of 10 Days 

APPEARANCES:  

FOR THE PETTEWAY PLAINTIFFS:
Mr. Mark P. Gaber
Campaign Legal Center
1101 14th Street NW
Suite 400
Washington, DC  20005
(202) 736-2200
   and
Mr. Neil G. Baron
Law Office of Neil G. Baron
1010 E. Main Street
Suite A
League City, Texas  77573
(281) 534-2748
   and
Mr. Chad W. Dunn
Brazil & Dunn
1900 Pearl Street
Austin, Texas  78705
(512) 717-9822
    and
Ms. Valencia Richardson
Campaign Legal Center
1101 14th Street NW
Suite 400
Washington, DC  20002
(318) 573-8984

Case 3:22-cv-00057   Document 222   Filed on 08/29/23 in TXSD   Page 1 of 329
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10:02:29

10:02:41

10:02:53

10:03:09

Cross-Examination of Penny Pope

Laura Wells, RPR, RMR, CRR, RDR

Day 2 - 50

Q. So the first time you saw the map was after the vote 

for the map, when the maps appeared in a newspaper? 

A. No.  The first time was November 10th.  That's the 

date that's on the -- do you want to see it?  That's the 

date that's on the paper. 

Q. Okay.  

A. And I think that was before -- that was, like, two 

days before the vote. 

Q. Did you call Commissioner Holmes at that time and ask 

him to -- offered your help in any way -- 

A. I did. 

Q. Okay.  What did he say? 

A. He said, "Thank you.  I really appreciate it."  

Q. Did he tell you that he wanted to get Map 1 passed? 

A. No.  He was busy.  And that's about all we talked 

about. 

Q. He didn't tell you that Map 1 would have re-elected 

him? 

A. No.  We didn't talk about the maps.  I just offered my 

support, and he thanked me.  And he needed to go, and I 

needed to get back to work. 

Q. Okay.  Good.  

At some point as JP, Bolivar Peninsula was in your JP 

district? 

A. Yes. 

Case 3:22-cv-00057   Document 222   Filed on 08/29/23 in TXSD   Page 50 of 329
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05:29:00

Cross-Examination of Edna Courville

Laura Wells, RPR, RMR, CRR, RDR

Day 2 - 275

and I will pop my head in at some of those, yes. 

Q. Do you know whether or not Hispanic voters in 

Galveston County vote Republican more often than Black 

voters in Galveston County? 

A. I can't answer that because I really don't know. 

Q. You are also aware that there are many different 

cultures within the broader term "Hispanic," right? 

A. You bet. 

Q. And there are many different cultures within the 

broader term "Hispanic" in Galveston County? 

A. Yes. 

Q. The statue in front of 722 Moody, the Confederate 

statue, you recall that debate, correct? 

A. Yes. 

Q. You recall that it was not taken down, correct? 

A. I don't think it was. 

Q. Okay.  Did you ever see the statue up-close?  

A. Not really. 

Q. Okay.  There was a plaque on it.  Do you remember ever 

seeing a plaque on that statue? 

A. I didn't see it up-close.  So, no. 

Q. Okay.  So you are not aware whether or not that plaque 

was taken down? 

A. No. 

Q. Okay.  During that November 12th meeting, did 

Case 3:22-cv-00057   Document 222   Filed on 08/29/23 in TXSD   Page 275 of 329
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Cross-Examination of Edna Courville

Laura Wells, RPR, RMR, CRR, RDR

Day 2 - 276

Commissioner Holmes ever advocate for the approval of 

Map 1? 

A. I don't remember him advocating for that map, no. 

Q. Okay.  He never said that he could still get elected 

under Map 1, so, guys, let's do Map 1?  Nothing like that?  

He left that information out? 

A. He didn't say anything like that at that meeting, no. 

Q. Okay.  I think this might be the last question.  

Famous last words.  

But you said that the assistant who was at the meeting 

who was handing out agendas, she only had, like, 25 of 

them? 

A. Maybe.  I didn't count them, but there were few. 

Q. You don't know whether or not she went back, printed 

some more out, handed them out in the hallway?  You just 

don't know? 

A. I don't know.  She didn't come back where I was 

passing anything out. 

Q. You don't know why Commissioner Holmes was sitting at 

the table? 

A. I guess he just chose to sit down. 

Q. I mean, you remember at the meeting he said, "They 

didn't make me sit down here," right? 

A. I'm sorry?  

Q. Do you remember when he said that at the meeting, 
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Laura Wells, RPR, RMR, CRR, RDR

Day 7 - 1

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS

GALVESTON DIVISION

HONORABLE TERRY 
PETTEWAY, ET AL 

 § 
 § 

3:22-CV-00057 

 §
V.  § 9:01 A.M. TO 6:17 P.M. 

 §
GALVESTON COUNTY, TEXAS, 
ET AL

 §
 § AUGUST 15, 2023 

BENCH TRIAL
BEFORE THE HONORABLE JEFFREY V. BROWN

Day 7 of 10 Days 

APPEARANCES:  

FOR THE PETTEWAY PLAINTIFFS:
Mr. Mark P. Gaber
Campaign Legal Center
1101 14th Street NW
Suite 400
Washington, DC  20005
(202) 736-2200
   and
Mr. Neil G. Baron
Law Office of Neil G. Baron
1010 E. Main Street
Suite A
League City, Texas  77573
(281) 534-2748
   and
Mr. Chad W. Dunn
Brazil & Dunn
1900 Pearl Street
Austin, Texas  78705
(512) 717-9822
    and
Ms. Valencia Richardson
Campaign Legal Center
1101 14th Street NW
Suite 400
Washington, DC  20002
(318) 573-8984

Case 3:22-cv-00057   Document 228   Filed on 08/30/23 in TXSD   Page 1 of 412
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23-40582.18080
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12:53:12

Cross-Examination of Commissioner Holmes

Laura Wells, RPR, RMR, CRR, RDR

Day 7 - 120

Q. I asked if -- we're just talking about Map 1.  Did you 

tell any of your constituents that Map 1 would elect a 

candidate of their choice? 

A. That's not what Map 1 says.  That's not what he says.  

It says it appears.  It does not say it does.  It says 

"appears."  It doesn't say it does. 

Q. Listen, I don't have -- I don't have a problem with 

that position.  I understand that.  

Did you tell anybody that Map 1 appears to be able to 

elect a candidate of their choice? 

A. No. 

Q. Okay.  Thank you, sir. 

MR. NIXON:  Let's put up DX-120, please. 

BY MR. NIXON:

Q. Okay.  This is an e-mail from Roxy Hall to several 

people, including you.  Do you see that?  

A. I am actually looking for my name. 

Q. It's in the "to"? 

A. In the "to"?  

Q. To.  And then it's got -- yeah.  There you go.  There 

you go.  Do you see it?  It's highlighted? 

A. Yeah.  Okay.  Yeah.  Yes.  

Q. Okay.  It talks about you speaking at a redistricting 

event in Galveston County, it looks like, on November 3rd 

or 4th.  

Case 3:22-cv-00057   Document 228   Filed on 08/30/23 in TXSD   Page 120 of 412
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Direct Examination of County Judge Henry

Laura Wells, RPR, RMR, CRR, RDR

Day 7 - 234

in attendance spoke against both Map 1 and Map 2 --

A. Yes. 

Q. -- do you recall that? 

A. Yes. 

Q. Would you say that's -- most of the comments were 

that, right? 

A. I don't recall the breakout now.  There were many 

people that said we should just start all over again. 

Q. Really, there was no advocacy for either one of the 

maps for most of the speakers.  Would you agree with that? 

A. That, I don't recall.  I would have to go back and 

watch the video again. 

Q. Prior to attending -- going -- attending the meeting, 

did you have an opportunity to review the comments that 

y'all had collected? 

A. Yes. 

Q. And what did you glean from those? 

A. I read it into the record at the end of the meeting.  

As I recall, it was 2:1, favoring Map 2 over Map 1. 

Q. Okay.  And Map 2 -- or Map 2 was the coastal precinct 

map? 

A. Correct. 

Q. And Map 1 was the minimum change? 

A. Right. 

Q. Now, do you recall at the end of the meeting 
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had been the opposite, if it had been 2:1 for Map 1 over 

Map 2, that would have been very hard to move along. 

Q. Okay.  And what about the discussion that was actually 

ongoing during the meeting?  Do you think that could have 

changed your mind? 

A. Sure.  I mean, I wanted to hear a reason and argument 

as to why Map 1 would be a better map.  That's what I 

wanted to hear from folks. 

Q. Well, did you ever -- I mean, you thought about 

whether -- if Commissioner Holmes had asked you to 

consider Map 1, would you have? 

A. If Commissioner Holmes had asked me to consider Map 1?  

I would have a hard time telling him no.  He has never 

asked me for a thing in 12 years. 

Q. But did he ask? 

A. He did not ask. 

Q. Did y'all get the maps submitted to the State of Texas 

timely? 

A. We did. 

Q. At the time that you voted for Map 2, was it your 

intention to discriminate against either Commissioner 

Holmes or the public in any way? 

A. No. 

Q. Up until the voting and after, had you given much 

consideration to the racial breakdown within any of the 
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say we hit the date exactly, but it would have been close. 

Q. Okay.  And to your recollection, what was the result 

of the preclearance letters sent to the Department of 

Justice? 

A. Well, the first preclearance letter, prior to the date 

of having to file an answer on the DCDC case, the 

Department of Justice filed an objection to preclearance 

on the Galveston County Commission plan. 

Q. Okay.  And do you recall the -- that being around 

March of 2012? 

A. That would probably be about right. 

Q. All right.  And then what happened next? 

A. Well, at that time, we began to negotiate with DOJ to 

see what could be done in order to obtain a preclearance. 

Q. Okay.  And did the Department of Justice come down to 

Galveston to work on those details? 

A. They did.  As a matter of fact, we conducted the 

negotiations in a room in the county courthouse that was 

just over the lobby.  I remember it because it had this 

big window right out there, and I was staring at the DOJ 

people on the other side of the table, straight out that 

window. 

Q. And so were y'all able to resolve the matter with the 

Department of Justice? 

A. We were. 
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know that he doesn't that can comment on it. 

Q. At what point in time did you start to think about one 

map more than the other? 

A. When the idea started going around about a coastal 

precinct, me being a coastal guy, I kind of liked that 

idea of a coastal precinct because the issues are pretty 

similar for Bolivar Peninsula, the unincorporated area, to 

Galveston Island. 

Q. At any point before the meeting on November 12th, are 

you aware of Commissioner Holmes ever advocating for the 

adoption of Map 1? 

A. No. 

Q. To your knowledge, was Commissioner Holmes excluded 

from the redistricting process? 

A. No. 

Q. Were you having communications with other 

commissioners behind the scenes and leaving him out? 

A. No. 

Q. Are you aware of that happening? 

A. No. 

Q. Do you know how big Bolivar's -- Bolivar Peninsula's 

voting population is? 

A. I'm not sure. 

Q. In comparison with the rest of your precinct, is it 

big?  Little?  Medium? 
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A. Still do. 

Q. And, ultimately, you did vote to adopt Map 2, right? 

A. Yes. 

Q. At what point did you make up your mind that Map 2 was 

the better map for you? 

A. Well, when Stephen Holmes offered no solutions or 

modifications, I thought that the coastal district was a 

great idea, especially since it was 20 miles of that had 

been my baby. 

Q. And were there any other reasons for voting for Map 2? 

A. I mean, no.  Just that's it. 

Q. We have already discussed that up until the time that 

the motion had been made and seconded, did Commissioner 

Holmes ever ask you to support Map 1? 

A. No.  He did not.  

Q. Did he ever discuss with you that it might elect him 

and keep his Precinct 3 as much intact as possible really?  

Did you ever have that discussion? 

A. Well, I mean, I believe we had that -- 

Q. Did Commissioner Holmes ever have that discussion with 

you? 

A. No. 

Q. Never shared any other maps with you? 

A. Never. 

Q. Have you had a chance to think about what might have 
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Page 61

1                Proceedings

2     Commissioner Apffel for his support of

3     Bolivar Peninsula of the last few years.

4     We may be small, but, you know, we're

5     getting big enough that we do have a lot

6     of problems. Thank y'all very much.

7           COUNTY JUDGE HENRY:  Okay.  That's

8     all we have for --

9           UNKNOWN SPEAKER:  Did you sign up

10     as well?

11           Okay.  That's all we have for

12     public comment.

13           COUNTY JUDGE HENRY:  Before we get

14     to the next part, I would like to let

15     everyone know we did online questions

16     and people responded.  430 440 total

17     responses as of about 12:30 this

18     afternoon.  These are open to reporters,

19     open records request, of course.  If you

20     want to call, just make sure that, you

21     know, this is as of 12:30, if any had

22     come in since then I wouldn't know about

23     them.

24           Of the 440 that came in, 168 did

25     not discuss a particular map, they just

MAGNA®LEGALSERVICES
DEFS00031762
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1                Proceedings

2     called me names, mostly.  Of the people

3     who did choose a map preference, Map 1

4     was -- received 64 responses.  Map 2

5     received 208 responses.  So of those

6     responding to a particular map, 76.4,

7     Map 2.  23.5, Map 1.

8           With that, I'm going to make the

9     motion to approve Map 2.

10           COMMISSIONER APFFEL:  I second the

11     motion.

12           COUNTY JUDGE HENRY:  I have a

13     second.

14           There's discussion.

15           Commissioner Holmes, I believe you

16     have something to --

17           COMMISSIONER HOLMES:  Yeah, I have

18     some discussion, Judge, if I may.

19           First of all, let me say -- first

20     of all, thank you, everybody for coming.

21     I didn't personally call anybody or ask

22     anybody to come down here, but certainly

23     for your comments -- I'm certainly

24     overwhelmed at the number of people that

25     showed up and support I certainly

MAGNA®LEGALSERVICES
DEFS00031763
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Figure 2: Galveston County – 2000-2020 Voting Age Population &  
    Estimated Citizen Voting Age Population by Race and Ethnicity8 

 2000 
VAP 

2000 
VAP 

Percent 

2010  
VAP 

2010 
VAP 

Percent 

2020 
VAP 

2020  
VAP 

Percent 

 2006-2010 
CVAP 
Percent 

2016-2020 
CVAP 
Percent 

Total 18+ 183,289 100.00% 217,142 100.00% 267,382 100.00%  100.00% 100.00% 
NH White 18+ 121,028 66.03% 136,259 62.75% 155,020 57.98% 67.40% 63.29% 

Total Minority 18+ 62,261 33.97% 80,883 37.25% 112,362 42.02% 32.60% 36.71% 
Latino 18+ 29,292 15.98% 42,649 19.64% 60,159 22.50% 14.84% 19.20% 

NH Black 18+ 26,549 14.48% 28,423 13.09% 32,289 12.08% 14.31% 12.75% 
NH Black + Latino 18+ 55,841 30.46% 71,072 32.73% 88,582 33.13% 29.15% 31.95% 

NH DOJ Black 18+ 26,655 14.54% 28,716 13.22% 33,341 12.47% 14.62% 12.83% 
NH AP Black 18+     33,972 12.71%   

NH DOJ Black 18+Latino 18+ 55,947 30.52% 71,365 32.86% 93,500 34.97% 29.46% 32.03% 
NH AP Black 18+ Latino 18+     94,131 35.21%   

                                          
32. According to estimates from the 5-Year 2016-2020 ACS (rightmost column of 

Figure 2), of the countywide CVAP, African Americans account for 12.83% (NH DOJ BCVAP), 

Latinos 19.20%, and NH Whites 63.29%. The combined Black/Latino CVAP is 32.03%. 

33. The Black/Latino CVAP percentage in Galveston County is poised to go up this 

decade. According to the 2016-2020 Special Tabulation, Black citizens of all ages represent 

13.67% (NH DOJ Black) of all citizens and Latino citizens of all ages represent 22.21% of all 

citizens. The combined Black/Latino citizen population is 35.88% of all citizens, over 2 

percentage points more than the CVAP. This suggests that there will be an increase in the 

percentage of Black/Latino CVAP as younger individuals in these groups reach the age of 18. 

34. An ongoing uptick in minority CVAP is already reflected in the 1-Year 2021 ACS, 

which estimates that the countywide Latino CVAP stands at 21% and the NH White CVAP has 

 
8   Sources: PL94-171 Redistricting File (Census 2020) and 2016-2020 ACS Special Tabulation. 
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