Case 3:21-cv-00259-DCG-JES-JVB  Document 848  Filed 02/15/25 Page 1 of 8

IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
EL PASO DIVISION

LEAGUE OF UNITED LATIN AMERICAN
CITIZENS, et al.,

Plaintiffs,
Case No. 3:21-cv-00259-DCG-JES-JVB
[Lead Case]

GREG ABBOTT, et al.,

970007 07,0700 70070077, 0770077, 7p]

Defendants.

FIRST AMENDED MOTION FOR PARTIAL JUDGMENT ON THE PLEADINGS
AND TO DISMISS FOR LACK OF SUBJECT MATTER JURISDICTION

Defendants, the State of Texas; Jane Nelson, in her official capacity as Secretary of State; and
Dave Nelson, in his official capacity as Deputy Secretary of State, respectfully request that the
Court: (1) dismiss all claims of vote dilution brought under Section 2 of the Voting Rights Act that
involve aggregating distinct minority groups (“coalition claims”); and (2) dismiss all claims that
challenge Texas House and/or Senate districts created by the obsolete redistricting legislation
enacted by the 87th Legislature, Relating to the composition of districts for the election of members of the
Texas House of Representatives, 87th 3d C.S. 2021 (“HB 17); Relating to the composition of districts for
the election of members of the Texas Senate, 87th 3d C.S. 2021 (“SB 4”).

INTRODUCTION

The adequacy of many Plaintiffs’ operative pleadings has been overtaken by two events. First,
the Fifth Circuit’s law has changed with respect to vote dilution claims brought under Section 2 of
the Voting Rights Act. See generally, Petteway v. Galveston County, 111 F.4th 596 (5th Cir. 2024).
Coalition claims are now impermissible under Section 2 and this Court cannot grant relief on such
claims. Second, in May 2023 the 88th Texas Legislature enacted new redistricting legislation that

re-authorized the State House and Senate electoral maps. Despite prompting by State Defendants
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and notice by the Court, all but two of the Plaintiffs failed to update their pleadings to redirect their
House and Senate challenges against Texas’s live redistricting statute. As a result, most Plaintiffs
are tilting at abrogated House and Senate plans created by the 87th Legislature’s superseded
legislation, HB 1 and SB 4.

Therefore, this Court should narrow the issues before it by dismissing both coalition claims,
foreclosed by Petteway, and claims against HB 1 or SB 4, mooted by subsequent legislation.

The Court’s dismissal should be without leave to amend. “At some point a court must decide
that a plaintiff has had a fair opportunity to make his case; if, after that time, a cause of action has
not been established, the court should finally dismiss the suit.” Jacquez v. Procunier, 801 F.2d 789,
792 (5th Cir. 1986). Given the lengthy pendency of this case and the futility of Plaintiffs revising
their coalition claims, the instant litigation has reached the point where Plaintiffs should be made

to stick to their pleadings.
LEGAL STANDARD

“A motion for judgment on the pleadings under Rule 12(c) is subject to the same standard as
a motion to dismiss under Rule 12(b)(6).” Doe v. MySpace, Inc., 528 F.3d 413, 418 (5th Cir. 2008)
(citation omitted). “[T]he central issue is whether, in the light most favorable to the plaintiff, the
complaint states a valid claim for relief.” Hughes v. Tobacco Inst., Inc., 278 F.3d 417, 420 (5th Cir.

2001).
ARGUMENT

I.  Following Petteway, the Court Must Dismiss All Remaining Coalition Claims Brought
Under Section 2 of the VRA.

“Section 2 of the Voting Rights Act does not authorize separately protected minority groups
to aggregate their populations for purposes of a vote dilution claim.” Petteway, 111 F.4th at 603.
Accordingly, “coalition claims do not comport with Section 2's statutory language or with Supreme
Court cases interpreting Section 2,” 7d. at 599, and Section 2 does not provide a right of action to
seek an order compelling “political [bodies] to draw [district] lines for the electoral benefit of
distinct minority groups that share political preferences but lack the cementing force of race or

ethnicity.” Id. at 614. Going forward, vote dilution claims brought under Section 2 must suffice
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when pleaded on behalf of one minority group or else they do not suffice. 1d.; id. at 604-05
(explaining that the text of Section 2 “identifies the subject of a vote dilution claim” as a singular
“class”).

Now that coalition claims are out, “Plaintiffs cannot prove the first Gingles precondition” for
such claims, and other aspects of their coalition claims are “irrelevant.” Id. at 612 (elucidating
Thornburg ». Gingles, 478 U.S. 30 (1986)). Consequently, this Court may not grant relief under
Section 2 of the VRA for any of Plaintiffs’ claims that involve aggregating distinct minority
populations to show size and compactness. /4. Accordingly, in the wake of Petteway, the Court must
dismiss all such claims.

Having surveyed Plaintiffs’ multitudinous pleadings, State Defendants count the following

remaining coalition claims:

1.1 The Brooks Plaintiffs seek to create seven coalition districts. Dkt. 612, 9 16, 18, 22 (CD
12); 99 105-25 (SD 10); 99 126-69 (CD 6, 24, 25, 37); and 99 229-60 (HD 54).

1.2 The NAACP Plaintiffs seek to create eight coalition districts. Dkt. 646, ] 25-67 (SD 10);
99 268- 78 (SD 17); 99 295-309 (HD 94); 4 310-20 (HD 65); 99 321-31 (HD 29); 99
332-39 (HD 83); 99 350-57 (CD 12); and qq 358-66 (CD 2). Additionally, their operative
complaint makes clear all of the NAACP Plaintiffs’ VRA claims are coalition claims. /4. q
376-84.

1.3 The Intervenor Plaintiffs seek to create three coalition districts. Dkt. 619, qq 31, 35 (CD 9,
18, 30). Additionally, their operative complaint makes clear all of the Intervenor Plaintiffs’
VRA claims are coalition claims. /4. qq 72-73.

1.4 The Fair Maps! Plaintiffs seek to create 11 coalition districts. Dkt. 502, 9 95-106 (HD 26,
27,28,76); 49107-117 (HD 54); 49 118-26 (HD 33, 61); 9 131-37 (SD 17); q9 138-49 (SD
22); 99153- 60 (CD 22); and 99 161-67 (CD 6).

! State Defendants moved to dismiss Fair Maps Plaintiffs’ coalition claims before the en banc Fifth Circuit ruled in
Petteway. Defendants’ earlier Motion to Dismiss remains pending before this Court. Dkt. 779.



Case 3:21-cv-00259-DCG-JES-JVB  Document 848  Filed 02/15/25 Page 4 of 8

1.5 The Bacy Plaintiffs? seek to create five coalition districts. Dkt. 613, q136-40 (CD 25); q9q
143-48 (CD 33); 9 150-59 (CD 12); 9 163-73 (CD 29); and q9 189-95 (HD 94).

Petteway precludes these claims as well as any coalition claim that Defendants have
inadvertently missed. State Defendants respectfully ask the Court to dismiss these claims with
prejudice.

II. The Court Should Dismiss All Claims Targeting the State’s Obsolete Redistricting
Legislation.

“It goes without saying that disputes concerning repealed legislation are generally moot.”
Hous. Chron. Publ’g Co. v. League City, 488 F.3d 613, 619 (5th Cir. 2007). When “as here, a statute
or regulation is amended or repealed after plaintiffs bring a lawsuit challenging the legality of that
statute or regulation...mootness is the default.” Freedom from Religion Found. v. Abbott, 58 F.4th
824, 832 (5th Cir. 2023). Because “there is no longer an ongoing controversy...the source of the
plaintift’s prospective injury has been removed, and there is no ‘effectual relief whatever’ that the
court can order.” Ozinga v. Price, 855 F.3d 730, 734 (7th Cir. 2017) (quoting Church of Scientology of
Cal. v. United States, 506 U.S. 9, 12 (1992)); accord Perez v. Texas, 970 F. Supp. 2d 593, 605 (W.D.
Tex. 2013) (instructing plaintiffs challenging Texas redistricting legislation to “clearly specify”
which “claims are being maintained” following the State’s adoption of new redistricting plans).

Only the Bacy and Fair Maps Plaintiffs have amended to redirect their state House and Senate
claims against the State’s current redistricting legislation.® The Fischer and Intervenor Plaintiffs
do not have live claims against Texas House or Senate districts. All remaining Plaintiffs maintain
claims against Texas’s defunct redistricting legislation. These claims are moot. The Court cannot

grant relief against outmoded redistricting plans. Accordingly, the Court must dismiss all

2 State Defendants moved to dismiss Bacy Plaintiffs’ coalition claims before the en banc Fifth Circuit ruled in
Petteway. Defendants’ earlier Motion to Dismiss remains pending before this Court. Dkt. 785.

3 Nonetheless, State Defendants argue herein that Bacy and Fair Maps Plaintiffs’ coalition claims should be dismissed
and reurge their Motion to Dismiss Fair Maps Plaintiff’s Supplemental Complaint, Dkt. 779, with respect to their
intentional discrimination claims.
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remaining claims that challenge Texas House and Senate districts created by the State’s obsolete
redistricting statutes, HB 1 and SB 4.

LULAC Plaintiffs, MALC Plaintiffs, NA ACP Plaintiffs, and Brooks Plaintiffs have all brought
claims against the State’s 2021 House and Senate districts.* See Dkt. 714; Dkt. 319; Dkt. 646; Dkt.
612. State Defendants respectfully request that the Court dismiss all claims by the Plaintiffs that

challenge Texas House or Senate districts.

III. In Particular, the Court Should Dismiss Intentional Discrimination Claims Targeting
the State’s Obsolete Redistricting Legislation.

Claims brought under the Fifteenth or Fourteenth Amendments alleging intentional
discrimination turn on “legislative motivation or intent” Prejean v. Foster, 227 F.3d 504, 510 (5th
Cir. 2000) (Fourteenth Amendment); 7d. at 519 (Fifteenth Amendment); see also Vill. of Arlington
Heights v. Metro. Hous. Dey. Corp., 429 U.S. 252, 265 (1977) (“Proof of racially discriminatory intent
or purpose is required to show a violation of the Equal Protection Clause”). These claims require
showing that “race was the predominant factor motivating the legislature’s” particular redistricting
decisions. Miller v. Johnson, 515 U.S. 900, 916 (1995).

The requisite “legislative intent” cannot be imputed from one Legislature to another. Abbort
v. Perez, 585 U.S. 579, 609-10 (2018) (reversing and criticizing the district court for “imputing the
intent of the 2011 Legislature to the 2013 Legislature”) (voting rights case); W. Va. Uniy. Hosps.,
Inc. v. Casey, 499 U.S. 83, 101 (1991). Accordingly, allegations of racially discriminatory intent
concerning the 87th Legislature cannot be repurposed to claim intentional discrimination against
an act of the 88th Legislature.

Plaintiffs that have declined to amend or supplement have therefore failed to allege
discriminatory intent on the part of the 88th Legislature. Because that is a required element of
pleading claims for intentional discrimination under the Fourteenth or Fifteenth Amendment,

unamended Plaintiffs do not meet the pleading standard for such claims. Therefore, the intentional

*Federal Plaintiff is also challenging the State’s outdated redistricting legislation, but State Defendants have separately
moved to dismiss those claims. Dkt. 801.
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discrimination claims advanced by LULAC Plaintiffs, MALC Plaintiffs, NAACP Plaintiffs, and
Brooks Plaintiffs should be dismissed.
IV. Dismissal Should Be Without Leave to Amend.

“Liberality in pleading does not bestow on a litigant the privilege of neglecting her case for a
long period of time.” Daves v. Payless Cashways, Inc., 661 F.2d 1022, 1025 (5th Cir. 1981). When
“an unjustified delay preced[es] a motion to amend” the trial court should refuse further
amendment “even when there is no evidence of bad faith or dilatory motive.” /4. (affirming the
district court's denial of leave to amend a complaint after “an unexplained nineteen-month delay”);
see also Matter of Southmark Corp., 88 F.3d 311, 315-16 (5th Cir. 1996) (affirming denial of leave when
leave was sought “thirteen months after the original complaint was filed””). Absent a “reasonable
explanation for [their| delay in amending [their] complaint[s],” Plaintiffs should be denied further
leave. /d. at 316.

Here, Plaintiffs are surely without excuses for their delay. The 88th Legislature enacted HB
1000 and SB 375 in May 2023. Plaintiffs were on notice of this change, because the Court’s
December 5, 2022 Notice and Order informed the parties that “the Texas Legislature will likely
redistrict the state house and senate during the 2023 regular legislative session.” Dkt. 665 at 1. State
Defendants have provided additional prodding by questioning counsel for Plaintiffs about their
plans to amend in response to the Legislature’s re-authorization both orally and in writing. See
Exhibit A at 2 (counsel for Defendants asking counsel for all Plaintiffs about “their intent to
supplement or amend their complaints to address HB 1000 of the 88th Texas Legislature”).

While most Plaintiffs did not heed these promptings, two Plaintiffs did. See Dkt. 765; 777.
Others decided against amendment, see Exhibit A at 1 (counsel for the United States
communicating decision not to amend), while others committed to amendment but inexplicably
failed to follow through. See Dkt. 730 at 7 (Plaintiffs notifying the Court that “one or more of the
Plaintiffs groups plan to amend their pleadings to address the redistricting plans enacted by the
88th Legislature”). LULAC Plaintiffs, in particular, notified Defendants that they would amend in

light of the change in legislation but never did so. See Exhibit B at 1-2.
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Given this background, failure to amend “goes beyond excusable neglect” and lacks for any
reasonable explanation of delay. Payless Cashways, 661 F.2d at 1025. More than nineteen months
have elapsed since Texas passed its new redistricting statute. Despite notification by both
Defendants and the Court, most Plaintiffs have not corrected their pleadings to reflect the State’s
new redistricting law. Whether this is a deliberate— though misinformed —choice or inattention to
developments material to this case, Plaintiffs should not be permitted further opportunity to
reconfigure their case. Rather, because each Plaintiff is master of his case, the Court should
conclude that Plaintiffs have pled their best case, and that there is no cause to provide additional
opportunity to supplement. Morrison v. City of Baton Rouge, 761 F.2d 242, 246 (5th Cir. 1985).

Furthermore, Plaintiffs’ coalitional claims are unsalvageable. A “court need not grant a futile
motion to amend...an amendment is considered futile if it would fail to state a claim upon which
relief could be granted.” Legate v. Livingston, 822 F.3d 207, 211 (5th Cir. 2016). Since Petteway bars

Section 2 coalition claims completely, amendment would be futile.
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Date: February 15, 2025 Respectfully submitted,
KEN PAXTON /s/ Ryan G. Kercher
Attorney General RYAN G. KERCHER
Chief, Special Litigation Division
BRENT WEBSTER Tex. State Bar No. 24060998

First Assistant Attorney General

KATHLEEN T. HUNKER
RALPH MOLINA Deputy Chief, Special Litigation Division
Deputy First Assistant Attorney General Tex. State Bar No. 24118415

RYAND. WALTERS WILLIAM D. WASSDORF
Deputy Attorney General for Legal Deputy Chief, General Litigation Division
Strategy Tex. State Bar No. 24103022

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
P.0. Box 12548 (MC-009)

Austin, Texas 78711-2548

Tel.: (512) 463-2100
ryan.kercher@oag.texas.gov
kathleen.hunker@oag.texas.gov
will.wassdorf@oag.texas.gov

CERTIFICATE OF SERVICE

I certify that a true and accurate copy of the foregoing document was filed electronically
(via CM/ECF) on February 15, 2025 and that all counsel of record were served by CM/ECF.

/s/ Ryan G. Kercher
RYAN G. KERCHER
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Ryan Kercher

From: Malhi, Jaywin (CRT) <Jaywin.Malhi@usdoj.gov>

Sent: Friday, July 12, 2024 12:56 PM

To: Ryan Kercher; Sharon Murray; Kathleen Hunker; Munera Al-Fuhaid; Will Wassdorf;
Lanora Pettit; Amaireny Rodriguez

Cc: Mellett, Timothy F (CRT); Freeman, Daniel (CRT); Rupp, Michelle (CRT); Anderson, Jacki

(CRT); Berlin, Holly (CRT); David Fox; Nina Perales; Hilary Harris Klein;
chad@brazilanddunn.com; mark@markgaber.com; sonniwaknin@gmail.com;
guesada@textrial.com; joaquinrobertgonzalez@gmail.com; smccaffity@textrial.com;
neil.steiner@dechert.com; pchaudhuri@lawyerscommittee.org;
sfgold@lawyerscommittee.org; aharris@aclutx.org; ddonatti@aclutx.org;
rudenskyy@brennan.law.nyu.edu; martin.golando@gmail.com; Richard Medina;
gbledsoe@thebledsoelawfirm.com; nas@naslegal.com; Taylor Meehan;
frank@consovoymccarthy.com; patrick@consovoymccarthy.com

Subject: RE: LULAC v. Abbott (Texas Redistricting): Draft Status Report

Ryan,

Thanks for your email. We're willing to share the Plaintiffs groups’ current thinking so you can better understand our
position. Please note that these thoughts are tentative and subject to change as this case progresses.

Fact Discovery: Since discovery closed two years ago, we believe there should be additional (albeit limited) fact
discovery. We're unable to state with certainty what exactly that discovery will entail for a few reasons, including still-
pending motions and the passage of time. Plaintiffs anticipate disclosing some new fact witnesses but do not anticipate
issuing new written discovery (though we do not waive the right to do so if discovery is reopened).

Expert Discovery: Some Plaintiffs groups might have to disclose additional experts because, most notably, a few existing
experts have become ill and may need to be replaced. And because our previously filed expert reports do not address
the 2022 elections and new Census data, among other issues, we will need to supplement some reports touching on
those topics. We do not, however, intend to wait for the November 2024 general election results.

Pleadings: The United States does not intend to supplement or amend its complaint to address the 88th Legislature’s
reenactment of the redistricting plans initially passed by the 87th Legislature. The LULAC Plaintiffs plan to amend or
supplement soon. And the NAACP Plaintiffs and Brooks Plaintiffs will likely amend or supplement when we have a
pretrial schedule.

Thanks.

Jaywin Singh Malhi

Trial Attorney

Voting Section, Civil Rights Division
United States Department of Justice
jaywin.malhi@usdoj.gov

(202) 598-0146

From: Ryan Kercher <Ryan.Kercher@oag.texas.gov>

Sent: Thursday, July 11, 2024 11:08 AM

To: Malhi, Jaywin (CRT) <Jaywin.Malhi@usdoj.gov>; Sharon Murray <Sharon.Murray@oag.texas.gov>; Kathleen Hunker
<Kathleen.Hunker@oag.texas.gov>; Munera Al-Fuhaid <Munera.Al-Fuhaid@oag.texas.gov>; Will Wassdorf

1
EXHIBIT A
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<Will. Wassdorf@oag.texas.gov>; Lanora Pettit <Lanora.Pettit@oag.texas.gov>; Amaireny Rodriguez
<Amaireny.Rodriguez@oag.texas.gov>

Cc: Mellett, Timothy F (CRT) <Timothy.F.Mellett@usdoj.gov>; Freeman, Daniel (CRT) <Daniel.Freeman@usdoj.gov>;
Rupp, Michelle (CRT) <Michelle.Rupp@usdoj.gov>; Anderson, Jacki (CRT) <Jacki.Anderson@usdoj.gov>; Berlin, Holly
(CRT) <Holly.Berlin@usdoj.gov>; David Fox <dfox@elias.law>; Nina Perales <nperales@MALDEF.org>; Hilary Harris Klein
<hilaryhklein@scsj.org>; chad@brazilanddunn.com; mark@markgaber.com; sonniwaknin@gmail.com;
gquesada@textrial.com; joaquinrobertgonzalez@gmail.com; smccaffity@textrial.com; neil.steiner@dechert.com;
pchaudhuri@lawyerscommittee.org; sfgold@lawyerscommittee.org; aharris@aclutx.org; ddonatti@aclutx.org;
rudenskyy@brennan.law.nyu.edu; martin.golando@gmail.com; Richard Medina <rmedina@elias.law>;
gbledsoe@thebledsoelawfirm.com; nas@naslegal.com; Taylor Meehan <taylor@consovoymccarthy.com>;
frank@consovoymccarthy.com; patrick@consovoymccarthy.com

Subject: [EXTERNAL] RE: LULAC v. Abbott (Texas Redistricting): Draft Status Report

Jaywin —

We are evaluating the proposal you forwarded on Tuesday. In order for State Defendants to
formulate a response, it would be helpful to know the following.

- Fact Discovery: Section B(2) describes fact discovery and depositions of newly-disclosed
witnesses, newly-disclosed issues, and newly-disclosed documents.
o Do Plaintiffs anticipate disclosing additional fact witnesses? If so, how many
(approximately)?
o Do Plaintiffs anticipate issuing new written discovery?
o Can you provide a general description of what the newly-disclosed issues might be?
o Can you provide a general description of how the fact discovery would be limited?

-  Expert Discovery: Section B(3) describes supplemental expert reports.
o Do Plaintiffs anticipate disclosing additional experts? If so, how many?
o How many of Plaintiffs’ current expert witnesses will supplement their reports?
o Based on the timeline proposed, it appears Plaintiffs do not intend to await the
2024 General Election results. Is that correct?

- Pleadings: Plaintiffs have previously represented their intent to supplement or amend
their complaints to address HB 1000 of the 88th Texas Legislature. To date, we have
received two such revised pleadings.

o Can the remaining Plaintiffs groups provide a date certain by which they will file
their revised pleadings?

o If some Plaintiffs’ groups have determined they will not so revise, can Plaintiffs
please identify which groups elect not to amend or supplement?

Thanks in advance, and hope you're well.
Regards,

RGK

From: Malhi, Jaywin (CRT) <Jaywin.Malhi@usdoj.gov>
Sent: Tuesday, July 9, 2024 4:12 PM
To: Ryan Kercher <Ryan.Kercher@oag.texas.gov>; Sharon Murray <Sharon.Murray@oag.texas.gov>; Jessica Yvarra
<Jessica.Yvarra@oag.texas.gov>; Laura Hendrix <Laura.Hendrix@oag.texas.gov>; Kathleen Hunker
2

EXHIBIT A
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<Kathleen.Hunker@oag.texas.gov>; Munera Al-Fuhaid <Munera.Al-Fuhaid @oag.texas.gov>

Cc: Mellett, Timothy F (CRT) <Timothy.F.Mellett@usdoj.gov>; Freeman, Daniel (CRT) <Daniel.Freeman@usdoj.gov>;
Rupp, Michelle (CRT) <Michelle.Rupp@usdoj.gov>; Anderson, Jacki (CRT) <Jacki.Anderson@usdoj.gov>; Berlin, Holly
(CRT) <Holly.Berlin@usdoj.gov>; David Fox <dfox@elias.law>; Nina Perales <nperales@MALDEF.org>; Hilary Harris Klein
<hilaryhklein@scsj.org>; chad@brazilanddunn.com; mark@markgaber.com; sonniwaknin@gmail.com;
guesada@textrial.com; joaquinrobertgonzalez@gmail.com; smccaffity@textrial.com; neil.steiner@dechert.com;
pchaudhuri@lawyerscommittee.org; sfgold@lawyerscommittee.org; aharris@aclutx.org; ddonatti@aclutx.org;
rudenskyy@brennan.law.nyu.edu; martin.golando@gmail.com; Richard Medina <rmedina@elias.law>;
gbhledsoe@thebledsoelawfirm.com; nas@naslegal.com

Subject: LULAC v. Abbott (Texas Redistricting): Draft Status Report

Counsel:

In the interest of keeping this litigation moving, we have prepared the attached draft status report to soon file with the
Court. All Plaintiffs groups have signed off on this draft (except for the Plaintiff-Intervenors, who have not yet given us
their position) and we invite you to review and add any input you may have. Though most of the content of the status
report should be uncontroversial, you may have different thoughts for the last section; accordingly, we have left space
for you to fill in your position, should you disagree with ours. We look forward to receiving your feedback soon. Thanks.

Jaywin Singh Malhi

Trial Attorney

Voting Section, Civil Rights Division
United States Department of Justice
jaywin.malhi@usdoj.gov

(202) 598-0146

EXHIBIT A
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From: Nina Perales <nperales@MALDEF.org>
Sent: Tuesday, April 9, 2024 4:04 PM
To: Kathleen Hunker; Ryan Kercher; David Fox; Denise Hulett; Fatima Menendez; Julia

Longoria; chad@brazilanddunn.com; gainesjesse@ymail.com; mark@markgaber.com;
danahy.molly@gmail.com; sonniwaknin@gmail.com; richscot1@hotmail.com;
scott@brazilanddunn.com; quesada@textrial.com; joaquinrobertgonzalez@gmail.com;
smccaffity@textrial.com; jrodenberg@textrial.com; adavis@lawyerscommittee.org;
aashton@naacpnet.org; erosenberg@lawyerscommittee.org;
garybledsoe@sbcglobal.net; jgreenbaum@lawyerscommittee.org;
lindsey.cohan@dechert.com; neil.steiner@dechert.com; nicholas.gersh@dechert.com;
pchaudhuri@lawyerscommittee.org; robert@notzonlaw.com;
sfgold@lawyerscommittee.org; asegura@aclutx.org; aharris@aclutx.org;
ddonatti@aclutx.org; hilaryhklein@scsj.org; jvattamala@aaldef.org; katelin@scsj.org;
mitchellbrown@scsj.org; pstegemoeller@aaldef.org; pbrachman@paulweiss.com;
slorenzo-giguere@aaldef.org; tbuser-clancy@aclutx.org;
rudenskyy@brennan.law.nyu.edu; kyukevich@tillotsonlaw.com;
daniel.freeman@usdoj.gov; holly.berlin@usdoj.gov; jacki.anderson@usdoj.gov;
michelle.rupp@usdoj.gov; chris.herren@usdoj.gov; timothy.f. mellett@usdoj.gov;
jaywin.malhi@usdoj.gov; martin.golando@gmail.com; Lanora Pettit; Will Wassdorf;
CADDocket; patrick@consovoymccarthy.com; nas@naslegal.com;
mmerriman@hilgersgraben.com; eric.nichols@butlersnow.com;
marshall.bowen@butlersnow.com; mortara@lawfairllc.com;
frank@consovoymccarthy.com; mike@consovoymccarthy.com;
taylor@consovoymccarthy.com; jhetzel@consovoymccarthy.com; Alyssa Bixby-Lawson

Cc: Abha Khanna; Richard Medina; rhicks@renea-hicks.com; Jessica Yvarra; Zachary Berg;
Amy Hilton

Subject: RE: LULAC v. Abbott: Conferral

Follow Up Flag: Follow up

Flag Status: Flagged

Thank you Kathleen. LULAC Plaintiffs are amenable to this suggestion and plan to file a redline version with their motion
for leave to file a 5" Amended Complaint.

Nina Perales

Vice President of Litigation

Mexican American Legal Defense
and Educational Fund, Inc. (MALDEF)
110 Broadway Suite 300

San Antonio TX 78205

ph (210) 845-5147

From: Kathleen Hunker [mailto:Kathleen.Hunker@oag.texas.gov]

Sent: Tuesday, April 9, 2024 3:47 PM

To: Ryan Kercher ; David Fox ; Denise Hulett ; Fatima Menendez ; Julia Longoria ; Nina Perales ;
chad@brazilanddunn.com; gainesjesse @ymail.com; mark@markgaber.com; danahy.molly@gmail.com;
sonniwaknin@gmail.com; richscotl@hotmail.com; scott@brazilanddunn.com; quesada@textrial.com;
joaquinrobertgonzalez@gmail.com; smccaffity@textrial.com; jrodenberg@textrial.com; adavis@lawyerscommittee.org;

1
EXHIBIT B
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aashton@naacpnet.org; erosenberg@lawyerscommittee.org; garybledsoe@sbcglobal.net;
jgreenbaum@lawyerscommittee.org; lindsey.cohan@dechert.com; neil.steiner@dechert.com;
nicholas.gersh@dechert.com; pchaudhuri@lawyerscommittee.org; robert@notzonlaw.com;
sfgold@lawyerscommittee.org; asegura@aclutx.org; aharris@aclutx.org; ddonatti@aclutx.org; hilaryhklein@scsj.org;
jvattamala@aaldef.org; katelin@scsj.org; mitchellborown@scsj.org; pstegemoeller@aaldef.org;
pbrachman@paulweiss.com; slorenzo-giguere @aaldef.org; tbuser-clancy@aclutx.org;
rudenskyy@brennan.law.nyu.edu; kyukevich@tillotsonlaw.com; daniel.freeman@usdoj.gov; holly.berlin@usdoj.gov;
jacki.anderson@usdoj.gov; michelle.rupp@usdoj.gov; chris.herren@usdoj.gov; timothy.f.mellett@usdoj.gov;
jaywin.malhi@usdoj.gov; martin.golando@gmail.com; Lanora Pettit ; Will Wassdorf ; CADDocket ;
patrick@consovoymccarthy.com; nas@naslegal.com; mmerriman@hilgersgraben.com; eric.nichols@butlersnow.com;
marshall.bowen@butlersnow.com; mortara@lawfairllc.com; frank@consovoymccarthy.com;

mike @consovoymccarthy.com; taylor@consovoymccarthy.com; jhetzel@consovoymccarthy.com; Alyssa Bixby-Lawson
Cc: Abha Khanna ; Richard Medina ; rhicks@renea-hicks.com; Jessica Yvarra ; Zachary Berg ; Amy Hilton

Subject: RE: LULAC v. Abbott: Conferral

Counsel,

| wanted to quickly follow-up on the email exchange from earlier. It seems to us that the plaintiff groups might intend to
take different approaches with respect to updating their pleadings. Accordingly, we would like to suggest that any
Plaintiffs making changes via an amended/ supplemental complaint should file a redline version with the Court that
tracks these changes. We think this would help avoid future confusion by other Parties as well as the Court itself. Please
let us know whether Plaintiffs are amenable to this suggestion at your earliest convenience.

Kathleen Hunker

Special Litigation Unit

Office of the Attorney General of Texas
209 W. 14t Street

Austin, TX 78711

512-936-2275
Kathleen.Hunker@oag.texas.gov

From: Ryan Kercher <Ryan.Kercher@oag.texas.gov>

Sent: Tuesday, April 9, 2024 11:23 AM

To: David Fox <dfox@elias.law>; dhulett@maldef.org; fmenendez@maldef.org; jlongoria@maldef.org;
nperales@maldef.org; chad@brazilanddunn.com; gainesjesse@ymail.com; mark@markgaber.com;
danahy.molly@gmail.com; sonniwaknin@gmail.com; richscotl @hotmail.com; scott@brazilanddunn.com;
guesada@textrial.com; joaguinrobertgonzalez@gmail.com; smccaffity@textrial.com; jrodenberg@textrial.com;
adavis@lawyerscommittee.org; aashton@naacpnet.org; erosenberg@lawyerscommittee.org;
garybledsoe@sbcglobal.net; jgreenbaum@lawyerscommittee.org; lindsey.cohan@dechert.com;
neil.steiner@dechert.com; nicholas.gersh@dechert.com; pchaudhuri@lawyerscommittee.org; robert@notzonlaw.com;
sfgold@lawyerscommittee.org; asegura@aclutx.org; aharris@aclutx.org; ddonatti@aclutx.org; hilaryhklein@scsj.org;
jvattamala@aaldef.org; katelin@scsj.org; mitchellorown@scsj.org; pstegemoeller@aaldef.org;
pbrachman@paulweiss.com; slorenzo-giguere@aaldef.org; tbuser-clancy@aclutx.org;
rudenskyy@brennan.law.nyu.edu; kyukevich@fillotsonlaw.com; daniel.freeman@usdoj.gov; holly.berlin@usdoj.gov;
jacki.anderson@usdoj.gov; michelle.rupp@usdoj.gov; chris.herren@usdoj.gov; timothy.f.mellett@usdoj.gov;
jaywin.malhi@usdoj.gov; martin.golando@gmail.com; Lanora Pettit <Lanora.Pettit@oag.texas.gov>; Kathleen Hunker
<Kathleen.Hunker@oag.texas.gov>; Will Wassdorf <Will.Wassdorf@oag.texas.gov>; CADDocket
<CADDocket@oag.texas.gov>; patrick@consovoymccarthy.com; nas@naslegal.com; mmerriman@hilgersgraben.com;
eric.nichols@butlersnow.com; marshall.bowen@butlersnow.com; mortara@lawfairllc.com;
frank@consovoymccarthy.com; mike@consovoymccarthy.com; taylor@consovoymccarthy.com;
ihetzel@consovoymccarthy.com; Alyssa Bixby-Lawson <Alyssa.Bixby-Lawson@oag.texas.gov>

Cc: Abha Khanna <akhanna@elias.law>; Richard Medina <rmedina@elias.law>; rhicks@renea-hicks.com; Jessica Yvarra
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<Jessica.Yvarra@oag.texas.gov>; Zachary Berg <Zachary.Berg@oag.texas.gov>; Amy Hilton <Amy.Hilton@oag.texas.gov>
Subject: RE: LULAC v. Abbott: Conferral

Thanks, David. No objection to the voluntary dismissal.

RGK

From: David Fox <dfox@elias.law>

Sent: Tuesday, April 9, 2024 10:02 AM

To: Ryan Kercher <Ryan.Kercher@oag.texas.gov>; dhulett@maldef.org; fmenendez@maldef.org; jlongoria@maldef.org;
nperales@maldef.org; chad@brazilanddunn.com; gainesjesse@ymail.com; mark@markgaber.com;
danahy.molly@gmail.com; sonniwaknin@gmail.com; richscotl@hotmail.com; scott@brazilanddunn.com;
guesada@textrial.com; joaguinrobertgonzalez@gmail.com; smccaffity@textrial.com; jrodenberg@textrial.com;
adavis@lawyerscommittee.org; aashton@naacpnet.org; erosenberg@lawyerscommittee.org;
garybledsoe@sbcglobal.net; jgreenbaum@Ilawyerscommittee.org; lindsey.cohan@dechert.com;
neil.steiner@dechert.com; nicholas.gersh@dechert.com; pchaudhuri@lawyerscommittee.org; robert@notzonlaw.com;
sfgold@lawyerscommittee.org; asegura@aclutx.org; aharris@aclutx.org; ddonatti@aclutx.org; hilaryhklein@scsj.org;
jvattamala@aaldef.org; katelin@scsj.org; mitchellorown@scsj.org; pstegemoeller@aaldef.org;
pbrachman@paulweiss.com; slorenzo-giguere@aaldef.org; tbuser-clancy@aclutx.org;
rudenskyy@brennan.law.nyu.edu; kyukevich@tillotsonlaw.com; daniel.freeman@usdoj.gov; holly.berlin@usdoj.gov;
jacki.anderson@usdoj.gov; michelle.rupp@usdoj.gov; chris.herren@usdoj.gov; timothy.f.mellett@usdoj.gov;
jaywin.malhi@usdoj.gov; martin.golando@gmail.com; Lanora Pettit <Lanora.Pettit@oag.texas.gov>; Kathleen Hunker
<Kathleen.Hunker@oag.texas.gov>; Will Wassdorf <Will. Wassdorf@oag.texas.gov>; CADDocket
<CADDocket@oag.texas.gov>; patrick@consovoymccarthy.com; nas@naslegal.com; mmerriman@hilgersgraben.com;
eric.nichols@butlersnow.com; marshall.bowen@butlersnow.com; mortara@lawfairllc.com;
frank@consovoymeccarthy.com; mike@consovoymccarthy.com; taylor@consovoymccarthy.com;
jhetzel@consovoymccarthy.com; Alyssa Bixby-Lawson <Alyssa.Bixby-Lawson@oag.texas.gov>

Cc: Abha Khanna <akhanna@elias.law>; Richard Medina <rmedina@elias.law>; rhicks@renea-hicks.com; Jessica Yvarra
<Jessica.Yvarra@oag.texas.gov>; Zachary Berg <Zachary.Berg@oag.texas.gov>; Amy Hilton <Amy.Hilton@oag.texas.gov>
Subject: RE: LULAC v. Abbott: Conferral

Thanks, Ryan. Do you have a position on the voluntary dismissal motion?

David R. Fox

Elias Law Group LLP

250 Massachusetts Ave NW Suite 400
Washington DC 20001

(202) 968-4546

CONFIDENTIAL: This email may contain privileged or confidential information and is for the sole use of the intended
recipient(s). Any unauthorized use or disclosure of this communication is prohibited. If you believe that you have
received this email in error, please notify the sender immediately and delete it from your system.

From: Ryan Kercher <Ryan.Kercher@oag.texas.gov>

Sent: Tuesday, April 9, 2024 10:56 AM

To: David Fox <dfox@elias.law>; dhulett@maldef.org; fmenendez@maldef.org; jlongoria@maldef.org;
nperales@maldef.org; chad@brazilanddunn.com; gainesjesse@ymail.com; mark@markgaber.com;
danahy.molly@gmail.com; sonniwaknin@gmail.com; richscotl@hotmail.com; scott@brazilanddunn.com;
guesada@textrial.com; joaguinrobertgonzalez@gmail.com; smccaffity@textrial.com; jrodenberg@textrial.com;
adavis@lawyerscommittee.org; aashton@naacpnet.org; erosenberg@lawyerscommittee.org;
garybledsoe@sbcglobal.net; jgreenbaum@lawyerscommittee.org; lindsey.cohan@dechert.com;
neil.steiner@dechert.com; nicholas.gersh@dechert.com; pchaudhuri@lawyerscommittee.org; robert@notzonlaw.com;
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sfgold@lawyerscommittee.org; asegura@aclutx.org; aharris@aclutx.org; ddonatti@aclutx.org; hilaryhklein@scsj.org;
jvattamala@aaldef.org; katelin@scsj.org; mitchellbrown@scsj.org; pstegemoeller@aaldef.org;
pbrachman@paulweiss.com; slorenzo-giguere @aaldef.org; tbuser-clancy@aclutx.org;
rudenskyy@brennan.law.nyu.edu; kyukevich@tillotsonlaw.com; daniel.freeman@usdoj.gov; holly.berlin@usdoj.gov;
jacki.anderson@usdoj.gov; michelle.rupp@usdoj.gov; chris.herren@usdoj.gov; timothy.f.mellett@usdoj.gov;
jaywin.malhi@usdoj.gov; martin.golando@gmail.com; Lanora Pettit <Lanora.Pettit@oag.texas.gov>; Kathleen Hunker
<Kathleen.Hunker@oag.texas.gov>; Will Wassdorf <Will.Wassdorf@oag.texas.gov>; CADDocket
<CADDocket@oag.texas.gov>; patrick@consovoymccarthy.com; nas@naslegal.com; mmerriman@hilgersgraben.com;
eric.nichols@butlersnow.com; marshall.bowen@butlersnow.com; mortara@lawfairllc.com;
frank@consovoymeccarthy.com; mike@consovoymccarthy.com; taylor@consovoymccarthy.com;
jhetzel@consovoymccarthy.com; Alyssa Bixby-Lawson <Alyssa.Bixby-Lawson@oag.texas.gov>

Cc: Abha Khanna <akhanna@elias.law>; Richard Medina <rmedina@elias.law>; rhicks@renea-hicks.com; Jessica Yvarra
<Jessica.Yvarra@oag.texas.gov>; Zachary Berg <Zachary.Berg@oag.texas.gov>; Amy Hilton <Amy.Hilton@oag.texas.gov>
Subject: RE: LULAC v. Abbott: Conferral

David —

Thanks for your e-mail. Having dug a little deeper on the law, we’re revising the position we communicated to Nina
regarding Plaintiffs’ filing of revised pleadings to address the 2023 legislative session.

We do not oppose Plaintiffs filing such revised pleadings. We are agnostic as to whether Plaintiffs label the pleadings as
“amended,” or “supplemental,” inasmuch as we understand the substance of the pleadings will determine how the
Court treats the revised pleading.

We, of course, reserve the right to address the revised pleadings according to our understanding of their substance.
Happy to chat further, as necessary.

Regards,

RGK

From: David Fox <dfox@elias.law>

Sent: Monday, April 8, 2024 10:37 AM

To: dhulett@maldef.org; fmenendez@maldef.org; jlongoria@maldef.org; nperales@maldef.org;
chad@brazilanddunn.com; gainesjesse @ymail.com; mark@markgaber.com; danahy.molly@gmail.com;
sonniwaknin@gmail.com; richscotl@hotmail.com; scott@brazilanddunn.com; quesada@textrial.com;
joaquinrobertgonzalez@gmail.com; smccaffity@textrial.com; jrodenberg@textrial.com; adavis@lawyerscommittee.org;
aashton@naacpnet.org; erosenberg@lawyerscommittee.org; garybledsoe@sbcglobal.net;
jgreenbaum@lawyerscommittee.org; lindsey.cohan@dechert.com; neil.steiner@dechert.com;
nicholas.gersh@dechert.com; pchaudhuri@lawyerscommittee.org; robert@notzonlaw.com;
sfgold@lawyerscommittee.org; asegura@aclutx.org; aharris@aclutx.org; ddonatti@aclutx.org; hilaryhklein@scsj.org;
jvattamala@aaldef.org; katelin@scsj.org; mitchellorown@scsj.org; pstegemoeller@aaldef.org;
pbrachman@paulweiss.com; slorenzo-giguere@aaldef.org; tbuser-clancy@aclutx.org;
rudenskyy@brennan.law.nyu.edu; kyukevich@tillotsonlaw.com; daniel.freeman@usdoj.gov; holly.berlin@usdoj.gov;
jacki.anderson@usdoj.gov; michelle.rupp@usdoj.gov; chris.herren@usdoj.gov; timothy.f.mellett@usdoj.gov;
jaywin.malhi@usdoj.gov; martin.golando@gmail.com; Lanora Pettit <Lanora.Pettit@oag.texas.gov>;
chris@stonehilton.com; ccorbello@ifs.org; Kathleen Hunker <Kathleen.Hunker@oag.texas.gov>; Ryan Kercher
<Ryan.Kercher@oag.texas.gov>; Will Wassdorf <Will.Wassdorf@oag.texas.gov>; CADDocket
<CADDocket@oag.texas.gov>; patrick@consovoymccarthy.com; nas@naslegal.com; mmerriman@hilgersgraben.com;
eric.nichols@butlersnow.com; marshall.bowen@butlersnow.com; mortara@lawfairllc.com;
frank@consovoymccarthy.com; mike@consovoymccarthy.com; taylor@consovoymccarthy.com;
ihetzel@consovoymccarthy.com; Alyssa Bixby-Lawson <Alyssa.Bixby-Lawson@oag.texas.gov>
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Cc: Abha Khanna <akhanna@elias.law>; Richard Medina <rmedina@elias.law>; rhicks@renea-hicks.com
Subject: LULAC v. Abbott: Conferral

All,
| write to confer on two motions that the Abuabara Plaintiffs plan to file in this case:

(1) Motion for Voluntary Dismissal of Plaintiff Maria Montes. We are seeking to dismiss Ms. Montes’ claims without
prejudice because she has moved out of state. Our remaining plaintiffs will continue to pursue their claims; this
does not affect the overall geographic scope of our claims. See ECF No. 307 at 23-24 (holding that our plaintiff
group had standing to challenge CD 29, where Ms. Montes lives, even before we added Ms. Montes).

(2) Motion to File Supplemental Complaint pursuant to Rule 15(d). The proposed Supplemental Complaint does not
alter the substance of our existing claims (which are exclusively Gingles effects claims) but merely addresses the
subsequent enactment of HB 1000, by clarifying that we still challenge the same Texas House districts we
previously challenged from HB 1, on the same grounds, now that they have been re-enacted by HB 1000.

Could each party please let us know your position on both motions by 12 pm CT tomorrow?

Thanks,

David

David R. Fox

Elias Law Group LLP

250 Massachusetts Ave NW Suite 400

Washington DC 20001

(202) 968-4546

CONFIDENTIAL: This email may contain privileged or confidential information and is for the sole use of the intended

recipient(s). Any unauthorized use or disclosure of this communication is prohibited. If you believe that you have
received this email in error, please notify the sender immediately and delete it from your system.

This email has been scanned for spam and viruses by Proofpoint Essentials. Click here to report this email as
spam.
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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
EL PASO DIVISION

LEAGUE OF UNITED LATIN AMERICAN §
CITIZENS, et al.,

Plaintiffs,
Case No. 3:21-cv-00259-DCG-JES-JVB
[Lead Case]

GREG ABBOTT, et al.,

97000707700 7o077, 0770077, 0770 0M975]

Defendants.

[PROPOSED] ORDER OF DISMISSAL
Before the Court is Defendants’ First Amended Motion for Partial Judgment on the
Pleadings and to Dismiss for Lack of Subject Matter Jurisdiction. After review of briefing, the
Court agrees all claims of vote dilution brought under Section 2 of the Voting Rights Act that
involve aggregating distinct minority groups and all claims that challenge Texas House and/or
Senate districts created by the obsolete redistricting legislation enacted by the 87th Legislature

should be dismissed without further opportunity to amend complaints.

So ORDERED and SIGNED this day of , 2025.

HON. DAVID C. GUADERRAMA
UNITED STATES DISTRICT JUDGE

And on behalf of-
Jerry E. Smith Jeffrey V. Brown
United States Circuit Judge -and- United States District Judge
U.S. Court of Appeals, Fifth Circuit Southern District of Texas



