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NATURE AND STAGE OF PROCEEDING

This case was filed by Plaintiffs Terry Petteway, Penny Pope, and Derreck Rose
(“Petteway Plaintiffs” or “Plaintiffs”) to challenge the 2021 redistricting process for the
Galveston County Commissioners Court.! Petteway Plaintiffs allege that Defendants have
violated Section 2 of the Voting Rights Act (“VRA”), as well as the Fourteenth and
Fifteenth Amendments of the U.S. Constitution. On June 8, 2022, Defendants filed a
Motion to Dismiss, Doc. 46, which this Court granted as to former Plaintiff Michael
Montez, but denied as to all remaining claims on March 30, 2023. Doc. 125. Discovery has
closed,? and trial is set for August 7, 2023. Defendants now move for Summary Judgment
on Counts 3, 4, and 5 of the Petteway Plaintiffs’ Second Amended Complaint. See Defs’
Br. at 1-2; Petteway Plaintiffs’ Second Amended Complaint (“SAC”), Doc. 42 at 30-32.

SUMMARY OF ARGUMENT

Defendants’ Motion for Summary Judgment should be denied. Defendants contend
that Plaintiffs have failed to satisfy the three Gingles preconditions necessary to establish
a violation under Section 2 of the VRA, and that they are entitled to summary judgment on
Plaintiffs’ racial gerrymandering claim. Defendants are wrong on each score.

First, Petteway Plaintiffs have satisfied the first Gingles prong. Indeed, the County
itself proposed a map in which Black and Hispanic voters formed the majority of eligible

voters in the historical opportunity district, Precinct 3. Their own proposed map—

! Additional Plaintiffs Sonny James and Michael Montez have since been dismissed. See Docs. 100, 125.

2 The depositions of Thomas Bryan and Dale Oldham have not yet occurred; Mr. Bryan provided only one day of
availability in the next month for his deposition—June 20, 2023. This may necessitate a supplement to this opposition.
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ultimately rejected by the Commissioners Court—thus defeats Defendants’ motion with
respect to Gingles 1. Moreover, Petteway Plaintiffs’ expert, Mr. Tye Rush, drew several
demonstration and alternative maps that satisfy Gingles 1, including several that retain a
coastal precinct—the purported main redistricting objective of the majority-bloc of the
Commission.

Second, Defendants’ contention that there are no disputed facts as to Gingles 2 and
3 is likewise misplaced. The record evidence shows that voting in Galveston County is
highly racially polarized, specifically, that Black and Hispanic voters routinely vote
cohesively for one set of candidates while white voters vote in polar opposition. Moreover,
the record evidence shows that, in the absence of a district drawn to ensure an equal
opportunity for Black and Hispanic voters, white voters usually defeat the preferred
candidates of minority voters. Defendants incorrectly contend that the evidence shows that
partisanship, not race, explains the voting patterns. As Plaintiffs’ experts, Dr. Matt Barreto
and Mr. Michael Rios, show, partisanship is merely a proxy for race in Galveston County.

Third, substantial record evidence supports Plaintiffs’ racial gerrymandering claim.
The evidence shows that, contrary to his claim otherwise, the Galveston County
mapdrawer, Thomas Bryan, considered racial data in his mapdrawing process. Moreover,
the three Commissioners responsible for adopting the plan did not list partisanship as a
motivation, and two of the three have expressly stated that partisan considerations played
no role in their choice. The record also contains powerful evidence of alternative maps that
show that a coastal precinct could have—and would have— been drawn without surgically

dismantling the existing majority-minority Precinct, demonstrating the pretextual nature of
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the coastal precinct rationale. This evidence precludes Defendants’ motion for summary
judgment on Plaintiffs’ racial gerrymandering claim.’
COUNTER-STATEMENT OF FACT

I. The 2020 Census revealed population growth among Black and Hispanic
Galveston residents in the past decade.

The total population of Galveston County increased by more than 20 percent, from
291,309 residents in 2010 to 350,682 residents in 2020. SAC, Doc. 42 q 48; Answer to
SAC, Doc. 142 q 48. Additionally, the Black citizen voting age population (“CVAP”) in
the County increased from 28,315 in 2010 to 30,190 in 2020. Ex. 2 (Decl. of Tye Rush;
hereinafter “Rush Corrected Rep.”) at 4. The Hispanic or Latino CVAP increased from
29,350 in 2010 to 42,775 in 2020. Id. As a result of this substantial growth in the County’s
minority population, the white share of the County’s CVAP fell from 67.4 percent in 2010
to 64.1 percent in 2020. /d.

II. The Benchmark Plan.

The Benchmark Plan—the plan used for Commissioners Court elections from 2012
to 2021—contained one precinct, Precinct 3, in which Black and Hispanic voters formed a
majority of the voting age population (“VAP”). Using 2020 Census data, the CVAP of
Benchmark Precinct 3 is 33.17 percent Black and 33.94 percent Latino. Ex. 3 (Expert Decl.
and Rep. of William S. Cooper; hereinafter “Cooper Rep.”) at 123. As a majority-minority

Commissioner district on both a VAP and CV AP basis, Precinct 3 in the Benchmark Plan

3 Defendants provide no argument as to the totality-of-circumstances factors. As Plaintiffs’ expert Dr. Traci Burch
demonstrates, Ex. 1 (Expert Decl. and Rep. of Traci Burch; hereinafter “Burch Rep.”) at 21-38, Black and Hispanic
residents in Galveston County easily satisfy the totality of the circumstances test.
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has long performed to provide Black and Hispanic voters the opportunity to elect their
preferred candidate. See, e.g., id. 99 50-51, 123. Until the filing of this lawsuit,* Precinct 3
was the only Commissioners Court district that elected a minority candidate, and remains
the only district where a minority candidate has won a primary and contested general
election. See Ex. 4 (Decl. of Dr. Matt A. Barreto and Michael Rios, MPP; hereinafter
“Barreto Rep.”) § 27, Table 2 at 14.

Based on population growth, the 2020 Census revealed that the Benchmark Plan
was malapportioned. SAC, Doc. 42 9 63; Answer to SAC, Doc. 142 § 63. Shifting just one
voting district in the Benchmark Plan, however, would have balanced the population to be
within a legally permissive deviation. See, e.g., Ex. 24 at DEFS00036191-36193.

III.  The 2021 redistricting process lacked consideration of community concerns.

Defendants ultimately proposed two redistricting maps to the public on October 29,
2021. Ex. 25 (Defs.” Responses to United States’ Requests for Admissions) § 45. The first
proposal, Map 1, largely maintained the same lines as the Benchmark Plan, but added the
mostly Anglo Bolivar Peninsula to Commissioner Precinct 3. See Doc. 176-31 at 43 (Ex.
28 to Henry Dep.) (displaying Proposed Map 1); SAC, Doc. 42 9 72; Answer to SAC, Doc.
142 9] 72; Ex. 24 at DEFS00036191-36193. Under this proposal, Precinct 3 would have
retained its status as a majority-minority VAP precinct, and Black and Latino voters would
have constituted 55 percent of the precinct’s CVAP. Ex. 2 (Rush Corrected Rep.) 99 67-

68.

4 During this litigation, Commissioner Ken Clark passed away, and Commissioner Robin Armstrong was appointed
to his seat. Commissioner Armstrong ran unopposed in 2022, in the Precinct 4 primary and general elections.
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The second proposal, Map 2 (“Enacted Plan”’)—which was ultimately adopted—
entirely dismantled Precinct 3 and fragmented Galveston County’s minority population
evenly among all four Precincts. See Doc. 176-31 at 43 (Ex. 28 to Henry Dep.)
(displaying Proposed Map 2); Ex. 26 at DEFS00018660.

No Commissioner precinct in the Enacted Plan is majority-minority. Ex. 4 (Barreto
Rep.) q 45, 14; Ex. 2 (Rush Corrected Rep.)  55. By spreading the County’s Black and
Latino population across all four Commissioner precincts, the County has ensured that
minority voters will have no opportunity to elect their preferred candidate in any precinct.
Ex. 4 (Barreto Rep.) 9§ 45.

On November 12, 2021, the Commissioners Court held the first and only public
meeting regarding the two proposed redistricting plans. SAC, Doc. 42 q 76; Answer to
SAC, Doc. 142 q 76. It was set one day before the November 13, 2021 deadline to submit
enacted plans to the Texas Secretary of State—even though Defendants had made plans to

redistrict in early 2022, see, e.g., Dep. of Tyler Drummond, Ex. 10 at 154:12-22; Dep. of
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Mark Henry, Ex. 11 at 289:8-290:1, Ex. 27 at DEFS00013498; Ex. 28 (Ex. 17 to Henry
Dep.) at 11; Ex. 29 at DEFS00029196; Ex. 30 at DEFS00011722, and were aware that
redistricting needed to occur before the November 2021 candidate filing deadline for the
next Commissioners Court election, see Henry Dep. Ex. 11 at 281:5-9. Indeed, evidence
shows that it was always the Commissioners’ intent to adopt a plan the same day as the
sole public hearing, originally intending to do so weeks prior to the deadline. See, e.g., Ex.
31 at DEFS00036272 (“[W]e’re past our deadline on this project where we originally
wanted to have a special meeting tomorrow [October 29] to discuss and possibly adopt.”).

During the November 12 hearing, the Commissioners Court heard public testimony
on the adoption of the Enacted Plan. Many residents—and an overwhelming majority of
speakers—expressed concern that the map would significantly dilute minority
communities’ voting strength in the County and eliminate any opportunity for Black and
Latino voters to elect their candidate of choice. See generally Nov. 12, 2021 Hearing
Transcript, Ex. 32.°> Residents likewise alleged that Map 2 was drawn to ensure the
electoral defeat of Precinct 3 Commissioner Stephen Holmes, who residents described as
the only commissioner to represent the interests of the Black and Latino community. One

Galveston County resident who spoke at the hearing explained that she was “against the

5 See also Dep. of Derreck Rose, Ex. 13 at 42:4-14 (noting that residents in attendance were “appalled” by the proposed
maps because “they would not have a voice, a person of their choice that they could vote on, [and] have a voice in
their community”); Ex. 1 (Burch Rep.) at 37 (observing that “29 people spoke against the redistricting plans in the
November 12 special session, with only one person clearly supporting the plan”); Dep. of Darrell Apffel, Ex. 14 at
221:15:24. This does not include the more than 100 comments the commissioners received through the public
comment portal expressing concerns about racial discrimination and minority vote suppression. Burch Rep. Ex. 1 at
35. Judge Henry and Commissioners Apffel and Giusti admit that they did not read all, or even most, of the more than
500 comments made through the online portal. See Dep. of Mark Henry, Ex. 11 at 273:19-274:16; Apffel Dep. Ex. 14
at 176:15-23, 187:7-12; Dep. of Joseph Giusti, Ex. 15 at 128:17-129:12, 135:3-9.
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proposed maps” because they “annihilated Commissioner Holmes’ precinct, and 1 knew
that would be detrimental to the community at large,” as “that was the only
majority/minority area in the county where the voters felt that they could elect a candidate
of their choice.” Dep. of Roxy Hall Williamson, Ex. 12 at 98:8-24.°

The commissioners did not respond to any concerns raised by members of the public
at the November 12 hearing, or otherwise incorporate any public feedback into the Enacted
Plan before voting to approve it. See, e.g., Giusti Dep. Ex. 15 at 157:19-158:11 (admitting
that there was no “consideration made by the commissioners either during or following the
special session to tweak the plan in response to” public comments); id. at 273:21-274:9;
Apftel Dep. Ex. 14 at 221:25-222:9. Only Commissioner Holmes objected to the proposed
maps; he also introduced his own proposed alternative maps that maintained Precinct 3 as
an opportunity district, which the commissioners did not discuss or put to a vote. See Nov.
12,2021 Hearing Transcript, Ex. 32 at 76:3-16; Ex. 33 at Holmes 000323-346; Apffel Dep.
Ex. 14 at 222:10:223:1.

Instead, the Commissioners Court voted 3-1 to adopt Map 2 at the November 12,
2021, hearing. See Nov. 12, 2021 Hearing Transcript, Ex. 32 at 81:5-12; Ex. 34 at

DEFS00011471-11473 (order adopting map).’

¢ See also Hall Williamson Dep., Ex. 12, at 54:3-5 (“currently Stephen Holmes is the favorite guy.... If it were not
him, another person of color or person of their choice”); id. at 100:2-10; Giusti Dep. Ex. 15 at 258:18-259:10
(admitting that residents described effective representation by Commissioner Holmes and concerns that they “would
not be as well represented with someone else”).

7 Commissioner Holmes voted against the map, while Commissioner Ken Clark was absent from the vote. See Ex. 34
at DEFS00011471-11473.
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IV. Defendants intentionally diluted the votes of Black and Hispanic voters.

Under the Enacted Plan, Precinct 3’s CVAP is now just 9 percent Black and 19
percent Hispanic. Ex. 4 (Barreto Rep.) at 14. The Enacted Plan visibly cracks the Black
and Hispanic communities across all four Precincts, including splitting Black and Hispanic
communities in the majority-minority cities of La Marque and Texas City. Ex. 2 (Rush
Corrected Rep.) 9 55, 57-64.

The evidence shows that Defendants considered race during the redistricting
process. To draw the proposed maps, the Commissioners employed the same attorneys who
drew the maps denied preclearance by the Department of Justice in 2011.% See Henry Dep.
Ex. 11 at 74:12-21; 131:3-11; Ex. 35 at US0000017-21. Moreover, Defendants’ mapmaker
in 2021, Thomas Bryan, created multiple maps which explicitly considered race,
generating a spreadsheet that contained detailed racial data of the maps. See Ex. 36 at
DEFS00031696; Ex. 26 at DEFS00018660.

Judge Henry and Commissioners Giusti and Apffel have also testified to their
knowledge of the County’s racial demographics and concentration of minorities in
benchmark Precinct 3. See Henry Dep. Ex. 11 at 268:24-269:1 (Q. “You have an idea of
where, you know, minority populations live, right?”” A. To some extent, I suppose.”); id. at

225:23-226:1 (Q. “You were aware from the 2011 litigation, weren’t you, that Precinct 3

8 This is also a fact which raised grave concerns among members of the public, with respect to the discriminatory
nature of the proposed maps. See, e.g., Dep. of Lucretia Lofton, Ex. 16 at 189:14-25; Dep. of Barbara Anders, Ex. 17
at 182:23-183:1 (“[TThe same people that drew these maps did the same ones in 2011 that tried to dilute the voting
population of Black and Brown people in Galveston County.”); id. at 243:7-12 (“[The commissioners] had all the
statistics and stuff and what the map[] was going to do. They didn’t put that out to the public so they could see it. So
they were aware. They hired the map drawing people. They could ask them. They could see what the calls and what
the effects would be when they had different scenarios.”).
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was the only majority/minority district in the whole county, right?” A. “Yes.”); Apftel Dep.
Ex. 14 at 284:4-7 (Q. “And so, you have a rough idea of where certain ethnic groups and
racial groups live... in the county currently?” A. “Yes.”); Giusti Dep. Ex. 15 at 165:20-
166:8 (admitting that, benchmark Precinct 3 had a majority-minority Black and Hispanic
voting age and registered voter population); id. at 174:2-6, 175:11-13.

Judge Henry and Commissioner Apffel have likewise both acknowledged seeing
racial data prior to voting on the proposed plans. See Henry Dep. Ex. 11 at 54:15-20
(testifying that he sees demographic data “when we’re doing redistricting as it’s presented
to me”); id. at 246:5-11, 261:13-16; Ex. 37 at US0001534 (Galveston Daily News article
quoting Commissioner Apffel, “I saw [the racial makeup of the proposed maps], but just
for a second.”); Apffel Dep. Ex. 14 at 227:3-5 (“So my recollection is I didn’t look at [racial
data]. But maybe that’s saying I did. If I did, it was just for a second.”); id. at 230:9-231:25.
Commissioner Apffel likewise testified to his understanding of the correlation between
partisanship and race in Galveston County. See Apftel Dep. Ex. 14 at 294:1-5.

The County approved the Enacted Plan despite knowing that alternative map
proposals would maintain Commissioner Precinct 3 as a majority-minority district.
Defendants have offered several rationales for adopting the Enacted Plan, including: 1)
compliance with federal law, 2) creation of a coastal precinct combining Bolivar Peninsula
and Galveston Island, 3) compactness of the district lines, 4) minimizing splitting voting
precincts, 5) incumbency protection, and 6) partisanship. Ex. 38 (Defs’ Second Supp.
Responses to Petteway Plaintiffs’ Requests for Production and Interrogatories) q 1; see also

Ex. 2 (Rush Corrected Rep.) 9] 28.



Case 3:22-cv-00057 Document 184 Filed on 06/02/23 in TXSD Page 14 of 36

But Defendants could have adopted a plan that achieves these goals without
dismantling Precinct 3 as a majority-minority district. See Doc. 176-6 (Am. Owens Rep.)
at 3 (Defendants’ expert describing equal white population among all four Precincts as a
feature of the Enacted Plan); Ex. 5 (Expert Decl. & Rebuttal of Tye Rush, hereinafter “Rush
Corrected Rebuttal”) § 16 (demonstrating compact coastal precincts that complied with
Defendants’ principles); Ex. 1 (Burch Rep.) at 12-14,47-51. As Plaintiffs’ expert Dr. Burch
notes, “the purported desire for a ‘coastal precinct’ cannot explain the fragmentation of the
minority population” where several alternatives existed that maintained Precinct 3 as an
opportunity district, and where the community expressed virtually no interest in the
creation of a coastal precinct. Ex. 1 (Burch Rep.) at 12-14; see also Hall Williamson Dep.
Ex. 12 at 97:8-18 (“no one was in favor of [a coastal precinct]””). No Commissioner who
voted for the maps expressed partisanship as a motivation. Commissioner Giusti did not
mention partisanship as a goal when asked. Giusti Dep. Ex. 15 at 53:11-21, 88:4-15,
138:12-25. And Judge Henry and Commissioner Apffel both emphatically denied in their
deposition testimony having any partisan motivation for choosing Map 2. See Henry Dep.
Ex. 11 at 257:3-7; at 258:15-20 (Q. “[I]s [] one of the reasons that you like [the enacted]
mapl] [that] it would help keep Galveston County red?” A. “No. I already had that with
three commissioners.”); Apffel Dep. Ex. 14 at 193:6-8 (Q. “[W]as . . . partisanship a factor
in your evaluation of these maps?” A. “Not at all.”); id. at 258:24-259-8, 147:23-148:2,
221:1-4 (testifying that he would “absolutely” oppose any attempt at partisan redistricting).

V. Black and Hispanic voters in Galveston exhibit political cohesion.

Black and Hispanic voters in Galveston County have a long history of shared

10
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political and social interests, which results in strong political cohesion between the groups.
Experts for the Petteway Plaintiffs, Dr. Barreto and Mr. Rios, found evidence of
overwhelming racially polarized voting, as Black and Hispanic voters voted together in
every election for local, state, and federal office between 2014 and 2022, while white voters
consistently voted together to defeat the candidate preferred by Black and Latino voters.
Ex. 4 (Barreto Rep.) 49 22-25. Residents confirm the shared interests and political cohesion
of Black and Hispanic voters. See, e.g., Dep. of Penny Pope, Ex. 18 at 66:9-20 (testifying
that Black and Hispanic voters tend to support the same or similar candidates); id. at 38:5-
12, 40:19-24, 42:3-18. 43:3-13, 68:9-16, 97:19-98:8 (testifying that Black and Hispanic
voters share interests with respect to education, employment, housing, and the criminal
justice system); Dep. of Terry Petteway, Ex. 19 at 45:11-20 (testifying that he believes
Black and Hispanic voters in the County usually vote for the same candidate); Rose Dep.
Ex. 13 at 56:24-58:2 (describing a shared history of “[t]he Black and Brown community”
with respect to policing and education).’

At the same time, Dr. Barreto and Mr. Rios found that “Anglo block voting appears
to be uniform across elections from 2014 to 2022 with rates [of] over 85 [percent]
opposition to minority-preferred candidates. Anglo voters demonstrate considerable block

voting against Hispanic and Black candidates of choice, regularly voting in the exact

9 See also, e.g., Anders Dep. Ex. 17 at 241:22-23; Dep. of Edna Courville, Ex. 20 at 207:14-20 (testifying that “Black
and Latino voters have shared policy priorities regarding education”); Dep. of Joe Compian, Ex. 21 at 172:24-173:1
(“Present me a candidate that has issues that I agree with and we have a shared interest in certain areas, the Black and
Brown voters, Latino voters.”); id. at 200:20-201:9, 213:11-214:12, 216:2-8 (describing how Black and Latino voters
“share concerns and issues,” with respect to COVID, funding for public services, and government appointments);
Apffel Dep. Ex. 14 at 199:24-200:7 (testifying to the shared interests of Black and Hispanic voters in juvenile justice
and truancy issues).

11
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opposite pattern of Hispanic and Black voters in Galveston.” Ex. 4 (Barreto Rep.) 9 24.
And across all elections analyzed, there has never been a minority Republican candidate
who won a primary for local office. Ex. 8 (Apr. 14, 2023 Rebuttal Decl. of Dr. Matt A.
Barreto and Mr. Michael Rios; hereinafter “Barreto Rebuttal”) q 17.

Finally, the totality of the circumstances demonstrates that, under the Enacted Plan,
Black and Hispanic voters lack an equal opportunity to elect their candidates of choice and
to participate in the political process. Petteway Plaintiffs’ expert Dr. Bruch demonstrates
that, across all major socioeconomic indicators, “Black and Hispanic residents of
Galveston County face disadvantages with respect to education, income, employment,
health, housing, and criminal justice.” Ex. 1 (Burch Rep.) at 3; see also id. at 21-38.

STANDARD OF REVIEW

A court may only grant summary judgment if “no genuine issues of material fact
exist, and the moving party is entitled to judgment as a matter of law.” Fed. R. Civ. P.
65(a); Elizondo v. Spring Branch Indep. Sch. Dist., No. 4:21-cv-1997, 2023 WL 2466401,
at *2 (S.D. Tex. Feb. 13, 2023), report and recommendation adopted, No. 4:21-cv-1997,
2023 WL 2465779 (S.D. Tex. Mar. 10, 2023). In determining whether summary judgment
is appropriate, “[t]he court construes the evidence in the light most favorable to the
nonmoving party and draws all reasonable inferences in that party’s favor.” Elizondo, 2023
WL 2466401 at *2 (citing R.L. Inv. Prop., LLC v. Hamm, 715 F.3d 145, 149 (5th Cir.
2013)). “[T]he Court does not weigh evidence, assess credibility, or determine the most
reasonable inference to be drawn from the evidence.” Id. (quoting Honore v. Douglas, 833

F.2d 565, 567 (5th Cir. 1987) (internal quotation marks omitted).
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ARGUMENT

I. Disputed issues of material fact preclude summary judgment on Petteway
Plaintiffs’ Section 2 claim.

Disputed issues of material fact preclude summary judgment on Petteway Plaintiffs’
Section 2 claims.!® Moreover, because this Court is bound to apply en banc Fifth Circuit
precedent permitting Section 2 coalition claims, it should reject Defendants’ invitation to
do otherwise. Defs’ Br. at 17-19; see also LULAC Council No. 4434 v. Clements, 999 F.2d
831, 864 (5th Cir. 1993) (en banc).

a. Gingles Prong 1 is satisfied.

Gingles 1 is satisfied—or at the very least disputed material facts preclude summary
judgment for Defendants. The first Gingles precondition requires plaintiffs to demonstrate
that minority voters can constitute the majority of voters “in some reasonably configured
[] district.” Cooper v. Harris, 581 U.S. 285, 301 (2017); see also LULAC v. Perry, 548
U.S. 399, 430 (2006). The “§ 2 compactness inquiry should take into account traditional
districting principles such as maintaining communities of interest and traditional
boundaries.” Abrams v. Johnson, 521 U.S. 74, 92 (1997) (internal quotation marks
omitted). The first Gingles precondition “does not require some aesthetic ideal,” Houston
v. Lafayette Cnty., Miss., 56 F.3d 606, 611 (5th Cir. 1995), but rather involves a ‘“highly

factual” analysis specific to the community at issue, Fusilier v. Landry, 963 F.3d 447, 458

10 Defendants conflate Petteway Plaintiffs’ Section 2 results and intent claims, but their frameworks differ. See, e.g.,
Bartlett v. Strickland, 556 U.S. 1, 20 (2009) (plurality op.) (explaining that, in requiring a majority-minority showing
for Gingles 1, “[o]ur holding does not apply to cases in which there is intentional discrimination against a racial
minority”); Garza v. Cnty. of Los Angeles, 918 F.2d 763, 769 (9th Cir. 1990) (“We hold that, to the extent that Gingles
does require a majority showing, it does so only in a case where there has been no proof of intentional dilution of
minority voting strength.”).
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(5th Cir. 2020); see also id. at 457-58 (affirming district court’s conclusion that Gingles
prong 1 was satisfied despite “district’s contorted horseshoe shape” because it “maintained
communities of interest, [was] contiguous [], protected incumbents, and respected the
principle of one person, one vote.”)

i. Defendants’ own Map 1 satisfies Gingles 1.

The Court need not even reach Plaintiffs’ Gingles 1 demonstration plans because
Defendants have drawn a plan that satisfies the first Gingles precondition. The County
presented two maps to the public, “Map 1 and “Map 2 (Enacted Plan).” Doc. 176-36
(Bryan Decl.) 9 7-9. As Defendants’ redistricting counsel, Dale Oldham, testified before
presenting these maps to the Commissioners, he “concluded that the maps comported with
what my clients requested and complied with the U.S. Constitution and the Voting Rights
Act.” Doc. 108-1 (Oldham Decl.) § 15. Defendants’ mapmaker, Thomas Bryan, testifies
that he “did not consider racial demographic data” in drawing Map 1. Doc. 176-36 (Bryan
Decl.) 4 5. Map 1’s purpose was to be “least changes” from the existing map. Ex. 24 at
DEFS00036193. By Mr. Bryan’s calculation, Precinct 3 under Map 1 would have a
combined Black and Hispanic VAP of 58 percent. Ex. 26 at DEFS00018660 (Pop Pivot
Tab).!! Unless Defendants contend that Mr. Oldham’s and Mr. Bryan’s declarations about
the legality of Map 1 are untrue, they cannot plausibly object to their own plan. Moreover,

as Map 1 was drawn expressly to have the “least changes” from the Benchmark Plan, it

11 According to NAACP expert, Dr. William Cooper, Precinct 3 under Map 1 would have a combined Black and
Hispanic CVAP of 55 percent. Ex. 3 (Cooper Rep.) 4 73 & Figure 13.
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necessarily would have “maintain[ed] communities of interest and traditional boundaries,”
Abrams, 521 U.S. at 91, and “protect[ed] incumbents,” Fusilier, 963 F.3d at 458.
ii. Mr. Rush’s demonstration plans satisfy Gingles 1.

The maps drawn by Petteway Plaintiffs’ expert, Mr. Rush, likewise satisfy Gingles
1. Mr. Rush has drawn a total of seven maps'? with a combined Black and Latino CVAP
above 50% for Precinct 3. See Ex. 2 (Rush Corrected Rep.) at 10-16; Ex. 5 (Rush Corrected
Rebuttal) at App. B; Ex. 1 (Burch Rep.) at 13-14 & App. B; Ex. 6 (5.15.23 Decl. of Tye
Rush) § 8 & attached Tex. Legislative Council Maps & Data.

Rush Maps 1, 2, 2b, and 3 are similar in configuration to Mr. Bryan’s Map 1, making
minimal changes to the Benchmark Plan, and thus emphasizing “preservation of
communities of interest, preservation of cores of prior districts, and incumbent protection.”
Ex. 2 (Rush Corrected Rep.) g 32. For example, below is Rush Map 1:

Rush Map 1

Id. at 10. Mr. Rush’s demonstration plans have compactness scores comparable to the

12 Rush maps 1, 2, 2b, 3 and the Alternative Maps 2, 3, and 4 that he drew for inclusion in Dr. Burch’s report all exceed
50 percent combined Black and Hispanic CVAP. See Ex. 2 (Rush Corrected Rep.) at 11, 13, 15; Ex. 5 (Rush Corrected
Rebuttal) at 7-8, 18.
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Enacted Plan. For example, Rush Map 1 has an average Reock!® score of 0.28, compared
to the Enacted Plan’s Reock score of 0.27. See Doc. 176-8 (Am. Owens Rep.) at 16. Rush
Map 1’°s Reock score for Precinct 3 is 0.21, compared to 0.23 in the Enacted Plan. /d.; see
also Dep. of Mark Owens, Ex. 22 at 236:15-237:22 (Defendants’ expert testifying that
Rush Map 1 has similar or same compactness scores as Enacted Plan).

Defendants contend that Mr. Rush’s maps—and all other Plaintiffs’ demonstration
plans—are racial gerrymanders that “drew misshapen boundaries and plainly subordinated
race-neutral districting principles.” Defs’ Br. at 27. Moreover, and without evidence,
Defendants contend that Mr. Rush “stated that [he] drew [his] illustrative plans with the
express purpose of creating a majority Black and Latino . . . Precinct 3” Id. at 26. But the
only thing Defendants cite is Mr. Rush’s recitation of the Gingles 1 majority-minority
district requirement. See Ex. 2 (Rush Corrected Rep.) at 2. Had Defendants asked Mr. Rush
at his deposition, they would have learned that Mr. Rush did not consider race at all while
drawing any of the maps he submitted in this case, and instead checked their demographics
only after drawing them. Ex. 7 (6.2.23 Decl. of Tye Rush) 9 1. Moreover, Defendants
misleadingly quote from Mr. Rush’s deposition transcript to contend that he “was
‘instructed’ by counsel for the Petteway Plaintiffs to draw a map with a majority-minority
precinct.” Defs’ Br. at 27. But Mr. Rush only testified that, in assessing the maps he drew

for compliance with Gingles 1, he was “instructed” that Gingles 1 required a majority

13 Reock is a common mathematical compactness score that compares the area of a district to the area of the smallest
circle that will encompass the district. See, e.g., Doc. 176-8 (Am. Owens Rep.) at 6.
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minority district. Dep. of Tye Rush, Ex. 23 at 192:6-22. The words “draw a map” appear
nowhere on the pages cited by Defendants.

Defendants also criticize Rush’s Map 1 because it creates a passage in Precinct 3 to
its northernmost territory in Dickinson. See Defs’ Br. at 26, 28, 33. But Rush Map 1 and
Bryan Map 1 are precisely the same in this regard. Compare Ex. 2 (Rush Corrected Rep.)
at 10-11 with Doc 176-31 at 43 (Ex. 28 to Henry Dep.) (Map 1). Indeed, as Defendants
acknowledge, the factor motivating this aspect of the plan—in the Benchmark Plan,
Defendants’ Map 1, and the Rush maps—is “a ‘bubble’ at the top to capture Commissioner
Holmes’ house.” Defs’ Br. at 5. Including an incumbent in a precinct is a traditional
districting criterion, not a racial gerrymander. See Fusilier, 963 F.3d at 457-58.14

Defendants entirely ignore the other Alternative Maps Mr. Rush drew, all of which

satisfy Gingles 1, are more compact than the Enacted Plan, and include a coastal precinct.

Alternative Map 3 Alternative Map 4

See Ex. 1 (Burch Rep.) at App. B at 3-4. In both plans, Precinct 3 has a majority Black and

Hispanic CVAP. Id.; see also Ex. 6 (5.15.23 Rush Decl.) § 8 & Tex. Legislative Council

14 Defendants also complain about the length of Precinct 3 in Mr. Rush’s demonstration plans. See Defs’ Br. at 30-31.
But this objection is peculiar given the even greater distance the Enacted Plan’s Precinct 2 spans. See Doc. 176-31 at
43 (Ex. 28 to Henry Dep.) (Enacted Plan); supra at Counter Statement of Fact, Part I11.
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Exhibits. And both plans adhere to Defendants’ professed desire for a unified coastal
precinct. See Defs’ Br. at 34. Moreover, Precinct 3 under these two plans have compactness
scores that exceed and, in the case of Alternative Plan 4 double, the compactness score of
the Enacted Plan’s Precinct 3. Compare Ex. 5 (Rush Corrected Rebuttal) at Table 1 with
Doc. 176-8 (Am. Owens Rep.) at 16-17. These maps easily satisfy Gingles 1 and beat the
Enacted Plan on traditional redistricting criteria by any measure.

iii. Mr. Rush’s maps combine communities of interest.

Mr. Rush’s maps also join communities of interest. In LULAC v. Perry, the Supreme
Court held that a Texas congressional district that spanned from the Mexican border to
Austin was “noncompact for § 2 purposes” because of its geographic expanse and its
combination of two Latino communities on either end with differing socioeconomic
statuses and interests. 548 U.S. 399, 435 (2006). But the Court “emphasize[d] it is the
enormous geographical distance separating the Austin and Mexican-border communities,
coupled with the disparate needs and interests of these populations—not either factor
alone—that renders District 25 noncompact for § 2 purposes.” Id.

Defendants contend that Mr. Rush’s maps combine minority communities with
different socioeconomic statuses, highlighting the fact that Black and Hispanic residents of
League City have higher household incomes and home ownership rates, and lower poverty
rates than Black and Hispanic residents of Dickinson, Texas City, and Galveston. But

League City only comprises a tiny portion of Mr. Rush’s maps. For example, Rush Maps

18



Case 3:22-cv-00057 Document 184 Filed on 06/02/23 in TXSD Page 23 of 36

1 and 3 include just /7 people from League City.!> Of those 17 people, none are Black and
7 are Hispanic. Ex. 7 (6.2.23 Decl. Of Tye Rush) 9 3, 6. Likewise, Mr. Rush’s coastal
precinct Alternative Plan 4 includes 750 people from League City, of whom 74 are Black
and 494 are Hispanic. Id. 9 10. That these League City residents could be removed from
Mr. Rush’s maps without affecting their one-person, one-vote compliance illustrates how
weak Defendants’ arguments are regarding League City minorities’ socioeconomic status.

Second, none of Mr. Rush’s maps include a Precinct 3 that spans an “enormous
geographical distance.” LULAC, 548 U.S. at 435. Indeed, Mr. Rush’s iterations of Precinct
3 are geographically smaller than Precinct 2 in the Enacted Plan. Third, Defendants’ expert
Dr. Owens, when shown Rush’s coastal precinct Alternative Plan 4 at his deposition,'®
agreed that “Precinct 3 in [Rush Alternative Plan 4] doesn’t have any of the features that
concern [him] about including Galveston Island” and that it “doesn’t have any of those
socioeconomic differences that [he] w[as] concerned about with respect to some of the
other plans [he] looked at.” Owens Dep. Ex. 22 at 263:23-264:14.

b. Gingles Prongs 2 and 3 are satisfied.

Gingles prongs 2 and 3 require Plaintiffs to demonstrate that the minority group in
question is politically cohesive, and that the white majority votes sufficiently as a bloc to
enable it usually to defeat the minority group’s preferred candidate. Campos v. City of

Baytown, Tex., 840 F.2d 1240, 1243 (5th Cir. 1988) (citing Thornburg v. Gingles, 478 U.S.

15 These League City residents are only included to balance population. Ex. 7 (6.2.23 Decl. Of Tye Rush) 99 3, 6.

16 Dr. Owens acknowledged that the Rush coastal precinct Alternative Maps were included in Dr. Burch’s report,
which he reviewed, but that he did not respond to these maps in his report. Owens Dep. Ex. 22 at 269:5-22.
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30, 49-51 (1986)). “The second and third parts, cohesion and majority bloc voting, are
usually proven by statistical evidence of racially polarized voting.” /d.

i. Black and Hispanic voters are cohesive.

Plaintiffs have shown that there is political cohesion between Black and Hispanic
voters in Galveston County. The relevant inquiry is “whether the minority group together
votes in a cohesive manner for the minority candidate.” Id. at 1245. Political cohesion
requires showing that a “significant number of minority group members usually vote for
the same candidate,” and “may be demonstrated by statistical evidence of racial bloc voting
or testimony from persons familiar with the community in question.” Rodriguez v. Harris
Cnty., Tex., 964 F. Supp. 2d 686, 754-55 (S.D. Tex. 2013), aff’d sub nom. Gonzalez v.
Harris Cnty., Tex., 601 F. App’x 255 (5th Cir. 2015). Plaintiffs’ experts, Dr. Barreto and
Mr. Rios, analyzed 29 local, state, and federal elections, and found that elections in
Galveston County are racially polarized. Ex. 4 (Barreto Rep.) 99 10, 21. Specifically, Dr.
Barreto and Mr. Rios conducted several Ecological Inference (“EI’’) analyses which found
that Black and Hispanic residents in Galveston County voted for the same candidates in
every election, at a rate of approximately 75 percent of the voting population—an
overwhelming demonstration of cohesion among Black and Hispanic residents. See Ex. 4
(Barreto Rep.) 49 21-25, Table 1 at 17-19; Ex. 8 (Barreto Rebuttal) Table 4 at 14-16.

Contrary to Defendants’ assertion, there is no bright-line rule for establishing
cohesion: Defendants’ 75 percent threshold is fabricated—though Plaintiffs still satisfy it.
Cf. Defs’ Br. at 38-39. The relevant legal inquiry is whether a “significant number” of

minority voters usually vote for the same candidate, see Rodriguez, 964 F. Supp. 2d at 755,
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and a bright-line threshold is inconsistent with this sort of fact-specific inquiry, Ex. 8
(Barreto Rebuttal) 9 6-11. Indeed, Defendants’ expert, Dr. Alford, justifies the threshold
merely because 75 percent is the “halfway point” between 50 percent and 100 percent. Doc
176-47 (Alford Rep.) at 2-3; Ex. 8 (Barreto Rebuttal) 4 8. And Defendants’ other expert,
Dr. Owens, acknowledges that 70 percent of minority voters voting for the same candidates
would be sufficient to establish cohesion. Owens Dep. at 124:24-125:14. Moreover, even
if this Court were to recognize Dr. Alford’s arbitrary 75 percent threshold, Plaintiffs’
experts Dr. Barreto and Mr. Rios show that Black and Hispanic voters in Galveston still
clear this fabricated bar: Black and Hispanic voters, separately and together, vote for the
same candidates at a “3-to-1 margin.” Ex. 4 (Barreto Rep.) 9 10, 21.

Defendants additionally contend that there is no political cohesion between Black
and Hispanic voters because the analyses showed “a gap larger than 10 [percent] between
Black and Latino voters who voted for the Democratic Party candidate,” but cite no source
supporting why this arbitrary “gap” undermines evidence of cohesion. See Defs’ Br. at 42.
In any event, as Dr. Barreto and Mr. Rios explain, “analysis of actual vote history can be
important in understanding Hispanic voting patterns with more precision,” given the
smaller pool of eligible Hispanic voters and their historically lower rates of voter
registration and voter turnout. Ex. 4 (Barreto Rep.) 9 28. When analyzing actual vote
history using Spanish Surname data from the Texas Legislative Council, Hispanic voters
demonstrate overwhelming cohesion with Black voters. See id. q 28, Table 1 at 17 (Barreto
Rep.); Ex. 8 (Barreto Rebuttal) 49 35-38. Further, lay witness testimony establishes that

Black and Latino voters in Galveston County share common interests with respect to
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housing, policing, employment, and other interests, resulting in political cohesion. See
supra at Counter Statement of Facts, Part V.

Defendants also wrongly contend that Plaintiffs have not shown the presence of
racially polarized voting at the Precinct level. See Defs’ Br. at 21-22, 40. But Dr. Barreto
and Mr. Rios did present statistical evidence showing that voting is racially polarized
within each Precinct, in addition to County-wide. Ex. 8 (Baretto Rebuttal) 9 21, 33. And
even if they had not conducted this precise Precinct-level analysis, the fair inference from
County-level data—given the extreme nature of the polarization—is that polarization exists
within each of the four Precincts.

In sum, there is, at a minimum, a genuine dispute of fact regarding the extent to
which Black and Hispanic voters in Galveston County demonstrate political cohesion.

il White voters usually defeat the minority
preferred candidate.

The evidence confirms that Plaintiffs have satisfied the third Gingles precondition,
or at the very least there are genuine disputes of material fact that would require the Court
to weigh the evidence presented by the parties’ experts. Neither Defendants nor their
experts dispute that racially polarized voting exists, and that white voters consistently
defeat minority-preferred candidates. See, e.g., Ex. 8 (Baretto Rebuttal) 4 12; Defs’ Br. at
44. Instead, Defendants attempt to explain away the overwhelming evidence of racially
polarized voting by attributing it to partisan politics rather than race.

Generally, “a white bloc vote that normally will defeat the combined strength of

minority support plus white crossover votes rises to the level of legally significant white
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bloc voting.” Rodriguez, 964 F. Supp. 2d at 757 (internal quotation marks omitted). As
such, Defendants are flatly wrong that “the elections that matter for purposes of racially
polarized voting are those where minority candidates are defeated by White candidates
because of their minority status,” rather than political affiliation. Defs’ Br. at. 44. Rather,
the Fifth Circuit has expressly held that “courts should not summarily dismiss vote dilution
claims in cases where racially divergent voting patterns correspond with partisan
affiliation.” LULAC No. 4434, 999 F.2d at 860—61. Recognizing that “even partisan
affiliation may serve as a proxy for illegitimate racial considerations,” the Fifth Circuit
requires inquiry into: 1) the percentage of white voters that make up each political party in
the jurisdiction, 2) the extent to which the Republican Party nominates minority candidates
for office in the jurisdiction, and 3) any differences in the level of support among white
Republican voters for minority or white Republican candidates. /d. at 860-62; see also Ex.
8 (Barreto Rebuttal) q 15.

Plaintiffs’ experts Dr. Barreto and Mr. Rios demonstrate that, in Galveston County,
partisan politics serve as a proxy for race, and the vast majority of white voters vote with
the Republican Party to defeat minority-preferred, Democratic candidates. Specifically, the
vast majority of Republican voters in Galveston County are white, and the vast majority of
Democratic voters are minorities. Ex. 8 (Barreto Rebuttal) 9 16; see also Apftel Dep. Ex.
14 at 294:1-5 (acknowledging the correlation between race and partisanship in Galveston
County). In the elections that Dr. Barreto and Mr. Rios examined, there was not a single
minority Republican who has won a primary election for Galveston County Judge or

County Commissioner, even though “the 2022 Democratic candidate for Galveston County
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Judge (King) was Black, the 2020 Democratic candidate for Galveston County Sheriff
(Salinas) was Hispanic, and the only two Black people ever nominated in a primary and
subsequently elected to the Galveston County Commission have been Democrats.” Ex. 8
(Barreto Rebuttal) 4 17, Table 2 at 7. Finally, Dr. Barreto and Mr. Rios found that, even
where minority Republican candidates have run in statewide elections, Black and Hispanic
Republicans have been defeated in primary elections by white voters in Galveston County.
Id. q 17. Indeed, the only minority to win a statewide Republican primary, Ted Cruz,
received the lowest vote share among Galveston County Republicans of any statewide
Republican across all election cycles analyzed. Id. 9 19-20, 24. Lay witness testimony
further confirms that Black and Hispanic voters do not typically vote Republican, nor do
white voters vote Democrat, in Galveston County. See supra at Counter Statement of Facts,
Part V. In sum, there is at least a genuine dispute whether partisan affiliation is a proxy for
race in Galveston County, such that white (Republican) voters usually defeat minority-
preferred (Democratic) candidates. !’

II. Factual disputes preclude summary judgment on Petteway Plaintiffs’ racial
gerrymandering claim.

Factual disputes further preclude summary judgment on Petteway Plaintiffs’ racial
gerrymandering claim. It violates the Fourteenth Amendment where “race was the
predominant factor motivating the legislature’s decision to place a significant number of

voters within or without a particular district.” Bethune-Hill v. Va. State Bd. of Elections,

17 This Galveston County-specific analysis disproves Defendants’ contention that Dr. Barreto and Mr. Rios analyzed
party as a proxy for race only at the national level. See Defs’ Br. at 47.
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580 U.S. 178, 187 (2017) (quoting Miller v. Johnson, 515 U.S. 900, 916 (1995)). While a
“conflict or inconsistency” with traditional districting principles “may be persuasive
circumstantial evidence tending to show racial predomination,” id. at 190, “[r]ace may
predominate even when a reapportionment plan respects traditional principles,” id. at 189.
That is so because “[t]raditional redistricting principles . . . are numerous and malleable,”
and mapdrawers can “deploy[] [them] in various combination and permutations . . . [to]
construct . . . maps that look consistent with traditional, race-neutral principles,” but in
which “race still may predominate.” /d. at 190.

Racial predominance may be shown by direct or circumstantial evidence. One
“often highly persuasive” way to show that race, as opposed to some other purported
motivation, explained the district lines is to proffer an “alternative districting plan” that
achieves the purported goal “without moving so many members of a minority group.”
Cooper, 581 U.S. at 317-18; see also LULAC v. Abbott, 601 F. Supp. 3d 147, 176-77 (W.D.
Tex. 2022) (noting that “all nine Justices agree[] that [alternative] maps are helpful
evidence of legislative intent”).

The record contains both direct and circumstantial evidence that race was the
predominant motivating factor in both Mr. Bryan’s drawing of the Enacted Plan and in the
Commissioner Court’s adoption of the Enacted Plan. Although Mr. Bryan asserts that he
did not view racial data as he was drawing the plan, the racial makeup of the benchmark
Precincts was known prior to his work commencing. See Cooper, 581 U.S. at 315
(“Whether the racial make-up of the county was displayed on his computer screen or just

fixed in his head . . . [the mapdrawer’s] denial of race-based districting r[ang] hollow.”)
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(internal quotation marks omitted) (second brackets in original). Moreover, Mr. Bryan
created multiple draft maps in an iterative process. For each, he generated a spreadsheet
that contained detailed racial data, including the racial composition of each Census block
within each proposed precinct in a sortable Excel column. Ex. 36 at DEFS00031696
(spreadsheet for first draft map). The breadth of the racial data Mr. Bryan added to his
spreadsheet increased as he progressed. By the time he settled on Map 1 and Map 2 by
October 21, 2021 to preview to the Commissioners, he had constructed a dedicated Tab

within his analytics spreadsheet for the racial data:

1 1519 2020 2020 2020 2020

5 |Map 1 CVAP Total PL Total PL VAP Total PL AP BNH PL YAP HISP

16 |Row Lab{ - lum of acs_cwum of PL_Ta Sum of PL_T Sum of PL_T1Sum of PL_T1 > BNHVAP > HISP VAP > Min VAP
17 [1.000000 E1.608 57653 66,625 4533 15017 T 23 29
18 |2.000000 57,445 56,431 67,003 5013 13,153 T 20 27
19 |3.000000 53,345 53,633 68,547 13,235 20,371 28 303 58
20 |4.000000 55,345 57.353 65,207 3447 11612 5 18 23
21 |Grand Total 234.346 350,682 267,382 32,289 60,159 2% 22% 35
22

23 Low  -5.5% -Ldx -25%

24 Auerage 53,586 &7.671 66,546

= | High  5.2% 11 254

28

27 1519 2020 2020 2020 2020

23 |Map2 CVAP Total PL Total PL VAP Total PL AP BNH PL YAP HISP

23 |Row Lab{ - | Sum of acs_ Sum of PL_ Sum of PL_T Sum of PL_T1Sum of PL_T1 > BNHVAP > HISP ¥AP > Min VAP
30 [1.000000 61,215 57,683 66,641 6,332 15,404 i 25 34,
31 |2.000000 63,802 37697 71383 3,254 .43 13 23 36
32 |3.000000 55,313 5811 64,704 4,716 14,308 T 23 30
33 |4.000000 54,010 7185 64,645 1,357 12,416 13 13 38
34 |Grand Total 234.346 350,682 267,382 32,289 60,159 2% 22% 35

Ex. 26 at DEFS00018660 (Pop Pivot Tab). The columns in red and green are the “Black
Not Hispanic” and “Hispanic” VAP for each Precinct in the benchmark plan, Map 1, and
Map 2. Id. Mr. Bryan created a new column—not reported by the Census but instead the
result of his own Excel commands—to calculate the combined minority VAP for each
Precinct in all three plans. /d. Moreover, to visualize the racial distribution in each plan, he
created “Conditional Formatting” rules to generate a heat map within the spreadsheet to
create a colored gradient of red-white-green. /d. This special formatting allowed Mr. Bryan
to display visually how far each Precinct’s racial composition was from the highest or

lowest values among the Precincts. /d. For example, in both the Benchmark Plan and Map
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1, Precinct 3 has a concentrated Black VAP, shown in green, while the other precincts have
lower values shown in red. In Map 2, none of the Precincts have green shading for Black
VAP, illustrating the fracturing of Black voters. /d. This special formatting was not part of
Mr. Bryan’s earlier template, see, e.g., Ex. 36 at DEFS00031696, belying his assertion that,
in assessing the plan, he “considered total population, not race or ethnicity,” Defs.” Ex. 17
(Bryan Decl.) q 6.

Defendants cite Commissioner Apffel’s deposition testimony, in which he denies
knowing the racial composition of the Enacted Plan’s Precincts and denies having been
provided any demographic information other than total population in his meeting with Mr.
Oldham. Defs’ Br. at 53; see Apftel Dep. Ex. 14 at 160:13-161:22. But Commissioner
Holmes took contemporaneous handwritten notes of a November 9, 2021, phone call he
received from Commissioner Apffel at 12:58 p.m., in which Commissioner Apffel

celebrated the fracturing of the minority population in Map 2.
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Ex. 39 at Holmes 000188 (Holmes Notes). Commissioner Apffel’s statement to
Commissioner Holmes—among other evidence—directly contradicts his testimony
disclaiming any knowledge of the plan’s racial demographics. Indeed, Commissioner

Apffel’s testimony suggests that an important feature of Map 2 to him was that it split the
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minority population across all four Precincts. Apffel Dep. Ex. 14 at 264:13-23; see also
Walters v. Boston City Council, No. 22-12048-PBS, 2023 WL 3300466, at *1 (D. Mass.
May 8, 2023) (enjoining plan as racial gerrymander where motivation was to achieve
“racial balancing”). Punctuating that fact, at the end of the call, Commissioner Apffel asked
if Commissioner Holmes had “sicked the NAACP on ‘em.” Ex. 39 at Holmes 000188.

Defendants also cite Commissioner Giusti’s deposition testimony asserting that he
did not receive demographic data for Maps 1 or 2. Defs’ Br. at 53; Giusti Dep. Ex. 15 at
127:13-19. But Commissioner Giusti attended the same October 22, 2021, Zoom meeting
with Mr. Oldham and Mr. Bryan as Commissioner Holmes, and Mr. Oldham and Mr. Bryan
displayed the racial data for Maps 1 and 2 on the Zoom screen. Ex. 39 at Holmes 000184
(Holmes Notes); see also Giusti Dep. Ex. 15 at 175:9-17, 176:5-9 (describing where
minority population is located, and expressing no concerns about Precinct 3 losing its
majority-minority status).

Although Defendants’ counsel has sought to defend the enactment of Map 2 as
motivated by partisanship,'® none of the Commissioners who voted for the map have
expressed partisan motivation. See supra at Counter Statement of Facts, Part IV. Their
clients having disclaimed partisan motivation, Defendants are left to contend that a desire

for a “coastal precinct” necessarily resulted in the fracturing of Precinct 3’s minority

18 A post hoc rationale offered by litigation counsel that contradicts their clients’ sworn testimony is not cognizable
evidence. See Abbott v. Equity Grp., 2 F.3d 613, 619 (5th Cir. 1993) (“[U]nsubstantiated assertions are not competent
summary judgment evidence.”).
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population across all four precincts. Defs’ Br. at 34. But the evidence shows that this is a
pretextual explanation.

First, Commissioner Giusti testified that he was aware of no discussion among the
commissioners about the creation of a coastal precinct, and that he was unaware of any
other conversations with anyone about creating such a precinct. Giusti Dep. Ex. 15 at
106:10-109:13. Commissioner Apffel testified that both Map 1 and Map 2 created coastal
precincts in his mind. Apffel Dep. Ex. 14 at 184:8-13.!” And Judge Henry testified that the
only thing he cared about was creating a coastal precinct—that the remainder of the lines
did not matter to him at all because they only affected the commissioners, not him. Henry
Dep. Ex. 11 at 174:20-175:4 (“[T]o me, as long as we joined Bolivar, Galveston, and that’s
really it, then the rest of the lines are not that important.”).

Second, if creating a coastal precinct were the overriding goal, one would expect
Mr. Bryan to have been given that instruction out the gate. But his first draft map on
October 15, 2021, created no coastal precinct—though it did subsume the minority

population in central Galveston County with white voters from League City and Kemah.

s

19 See also Apffel Dep. Ex. 14 at 126:10-127:13, 138:8-22 (stating that his “only motivating factor” to draw the Bolivar
Peninsula out of his district was that “it did not make sense for [him] — for a 20-minute meeting to drive four hours”).
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Ex. 40 (map displaying DEFS00031696); Ex. 36 (DEFS00031696) (block assignment file
for October 15, 2021 draft map).

Third, if creating a coastal precinct were really the motivation—and if the remaining
precinct lines were irrelevant—then the Commissioners Court could have, and would have,
done so without fracturing Galveston County’s minority population into four pieces and
ensuring that each Precinct was two-thirds white. See supra at Counter Statement of Facts,
Part IV; see also Cooper, 581 U.S. at 317 (describing alternative maps as “key evidence”
in disproving stated intent).?° Multiple district configurations are possible that create a
coastal precinct without fracturing the minority population into three different precincts.?!
Ex. 1 (Burch Rep.) at 12-14, 36-37, 38. Given Judge Henry’s purported view that the lines
outside the coastal precinct were irrelevant to him, and the public outcry at the November
12 hearing, the Commissioners could have adopted a map that aimed to satisfy the
Commissioners’ wants and the public’s concerns.?? The record evidence supports Petteway
Plaintiffs’ claim that the Enacted Plan was drawn with the overriding goal of creating a
two-thirds/one-third split between white and minority voters within each precinct.

CONCLUSION
For the foregoing reasons, this Court should deny Defendants’ Motion for Summary

Judgment.

20 The Cooper Court discussed alternative maps as a tool to disentangle race and politics. Here, Defendants have
disclaimed a partisan motivation behind the Enacted Plan. But the alternative maps have the same evidentiary value
in disproving the “coastal precinct” rationale.

21 Two of those alternative maps, Rush Alternative Maps 3 and 4, are shown above. See supra at Argument, Part La.

22 In light of this evidence, Defendants’ contention that the Enacted Plan lacks bizarrely shaped districts is beside the
point. See Bethune-Hill, 580 U.S. at 187.
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QUALIFICATIONS AND BACKGROUND

My name is Traci Burch. I am an Associate Professor of Political Science at Northwestern
University and Research Professor at the American Bar Foundation. I received my Ph.D. in
Government and Social Policy from Harvard University in 2007.

Over the past 15 years, I have led several large, long-term quantitative and qualitative research
projects on political participation in the United States. I have participated in and coauthored several
book chapters and articles that examine race, political participation, and inequality, and am widely
regarded as an expert on political behavior, barriers to voting, and political participation. My work
has been widely cited and replicated and has won several awards. In particular, my dissertation on
the effects of felony disenfranchisement on voting in North Carolina, Georgia, and other states,
“Punishment and Participation: How Criminal Convictions Threaten American Democracy” won
the Robert Noxon Toppan Prize for the Best Dissertation on a Subject of Political Science at
Harvard in 2007. I also achieved national recognition for this work; the dissertation was also
awarded the E.E. Schattschneider Award from the American Political Science Association for the
best dissertation in American Government, and the William Anderson Award for the best
dissertation in federalism, intergovernmental relations, and state and local politics. Several articles
from this dissertation, including work evaluating voting patterns among people with felony
convictions in North Carolina, Georgia, Florida, Missouri, and Michigan, have been published in
leading peer-reviewed journals.

My articles “Did Disfranchisement Laws Help Elect President Bush? New Evidence on the
Turnout and Party Registration of Florida’s Ex-Felons” and “Turnout and Party Registration
among Criminal Offenders in the 2008 General Election,” which appeared in the peer-reviewed
journals Law and Society Review and Political Behavior, respectively, included my calculations
of felony disenfranchisement. My academic book on the community-level effects of criminal
convictions on political participation, Trading Democracy for Justice, was published by the
University of Chicago Press and also won multiple national awards from the American Political
Science Association and its sections, including the Ralph J. Bunche Award for the best scholarly
work that explores the phenomenon of ethnic and cultural pluralism and best book awards from
the law and politics and urban politics sections. Trading Democracy for Justice, as well as the
articles “The Effects of Imprisonment and Community Supervision on Political Participation,”
“Did Disenfranchisement Laws Help Elect President Bush?” “Skin Color and the Criminal Justice
System,” “The Old Jim Crow,” and “Turnout and Party Registration among Criminal Offenders in
the 2008 General Election” rely on the analysis of large criminal justice and voter registration data
files. In addition to my published work, I also have conducted analyses of legal financial
obligations and barriers to voting as an expert witness.

I have worked with Professors Kay Schlozman, Sidney Verba, and Henry Brady on book chapters
and articles related to the causes and consequences of inequality in political participation. I also
collected data on congressional hearings and interest group activities for that book. For my
coauthored article with Jennifer Hochschild and our book with Vesla Weaver, | analyzed the
legislative history of several racial policies, including the 1965 Hart-Cellar Act. We explore
political participation and attitudes in our book as well.
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I have testified before the U.S. Commission on Civil Rights about the collateral consequences of
felony convictions with respect to voting and other issues. I have received several grants for my
work, including a grant from the Stanford University Center on Poverty and Inequality. I also serve
as co-Principal Investigator on a National Science Foundation grant that supports graduate and
postdoctoral fellowships at the American Bar Foundation. I have served on Editorial Boards of
leading journals including Political Behavior and Law and Social Inquiry. Currently, I am on the
Board of Overseers for the General Social Survey, a longstanding national public opinion survey
run by the National Opinion Research Center at the University of Chicago. I routinely review the
work of my peers for tenure, scholarly journals, university presses, and grants and have served as
a reviewer for the American Political Science Review, The American Journal of Political Science,
The Journal of Politics, Political Behavior, the National Science Foundation, Cambridge
University Press, Princeton University Press, the University of Chicago Press, Oxford University
Press, and many other entities. I also am a member of the Executive Council of the Elections,
Public Opinion, and Voting Behavior Section of the American Political Science Association.

My curriculum vitae is appended to this declaration as Appendix C. I am being compensated $350
per hour for work in this case, plus expenses, and my payment is not contingent upon the outcome
of this case. This is my tenth engagement as an expert witness. [ previously testified at trial or in a
deposition or both in the following matters: Jones vs. DeSantis, Consolidated Case No. 4:19-cv-
300 (N.D. Fla.); Community Success Initiative v. Moore, Case No. 19-cv-15941 (N.C. Super. Ct.);
People First of Alabama v. Merrill, Case No. 2:20-cv-00619-AKK (N.D. Ala.); Florida State
Conference of the NAACP v. Lee, Case No. 4:21-cv-00187-MW-MAF (N.D. Fla.). I was also
deposed in the matters One Wisconsin Institute Inc. v. Jacobs, Case No. 15-CV-324-JDP (W.D.
Wis.), and Luft v. Evers, Case No. 20-CV-768-JDP (E.D. Wis.), and testified in a preliminary
injunction hearing in Robinson et al. v. Ardoin, Case No. 22 CV-00211 (M.D. La.) In all cases
where an opinion was issued, the courts accepted and relied on my expert testimony.

SCOPE OF THE REPORT

I was asked by counsel for the Petteway Plaintiffs and NAACP Plaintiffs to conduct an analysis
of the adoption of the 2021 enacted map in light of the guidelines set forth in Village of Arlington
Heights v. Metropolitan Housing Development Corporation,429 U.S. 252 (1977), as well as under
certain Senate Factors related to Section 2 of the Voting Rights Act. As I understand that other
experts will focus on the historical background of the redistricting, racially disparate impact, and
racially polarized voting in Galveston more broadly, I focus my report on the other Arlington
Heights factors and a totality of the circumstances analysis under Section 2 of the VRA.
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OPINIONS OFFERED

A. Summary

Based upon my research and analysis, I conclude the following:

1. The historical record suggests that the Commissioners Court acted intentionally in 2021 to
pass a map that would diminish the ability of Galveston’s minority voters, and specifically
Black and Latino voters, to elect a candidate of their choice because the Commissioners
Court believed they could accomplish that goal in the wake of the 2013 Supreme Court
decision in Shelby County v. Holder.

2. The redistricting process the Commissioners Court undertook in 2021 deviated from the
county’s past practice with respect to redistricting. Specifically:

1.  the Commissioners Court failed to adopt any redistricting criteria to guide the
process as they did in 2001 and as other counties in Texas continue to do today;

ii.  unlike in past redistricting cycles, the Commissioners Court held only one public
hearing to discuss the commissioners precinct map; that meeting was held the day
before the candidate filing period opened for the next general election;

iii.  the Commissioners Court failed to publicly release any information or analysis
regarding the 2020 Census results to Galveston residents at any point in the process;

iv.  the single redistricting hearing took place during business hours and at a location
that was too small for the assembled crowd, in contrast to the multiple locations
and evening times offered in the prior redistricting cycle;

v.  the sole minority member of the Commissioners Court and the representative of the
majority-minority precinct was excluded from key deliberations of the court.

Notably, the Commissioners Court was on notice of several of these deviations, and their
significance, such as the failure to adopt redistricting criteria and exclusion of the only
representative of the majority-minority precinct, because these procedural deviations were
noted by the U.S. Department of Justice in its 2012 preclearance objection letter as
probative of discriminatory intent in the prior redistricting cycle.

3. The conduct of County Judge Mark Henry in particular indicates a disregard for the input
of minority voters in the redistricting process. This is apparent from his failure to take into
account substantial written public comments rejecting both proposed maps as racially
discriminatory, as well as his comments during the November 12, 2021 public hearing,
among other factors.

4. Black and Hispanic residents of Galveston County face disadvantages with respect to
education, income, employment, health, housing, and criminal justice. These factors can
affect voter participation.
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5. Race and implicit racial cues still appear in campaign materials and politicians’ statements
in Galveston County.

6. Historically, Galveston County only rarely has elected minority candidates for office; only
three minority members have been elected to the Commissioners Court since 1990.

7. With the exception of the commissioner elected in the majority Black and Latino district,
elected officials are not responsive to the needs of Black and Hispanic constituencies in
Galveston.

8. The stated reasons for supporting the adopted plan—adhering to “one person one vote,”
equalizing districts within ten percentage points, establishing a coastal precinct based on
community of interest, and majority support for the adopted plan—are either unsupported
by the legislative record or can be accomplished without eliminating the majority Black
and Latino precinct.

In formulating these opinions, I relied on my analysis of standard sources for political scientists
such as my review of the relevant literature in political science and other disciplines. I also relied
on documents provided to me by the attorneys for the plaintiffs such as deposition and trial
transcripts. I also analyzed publicly available information, including websites, recordings of public
meetings, newspaper articles, and data from the census and other surveys. All of the data and facts
relied upon in forming these opinions, as well as assumptions I made in forming my opinions, are
cited in this report and included in its Appendix.

B. Arlington Heights Analysis

The Supreme Court, in Village of Arlington Heights v. Metropolitan Housing Development
Corporation, 429 U.S. 252 (1977), outlined the following factors as relevant to determining
discriminatory intent: (1) “The impact of the official action” -- whether it “bears more heavily on
one race than another,” (2) “The historical background of the decision,” (3) “The specific sequence
of events leading up to the challenged decision,” (4) “Departures from the normal procedural
sequence,” and (5) “The legislative or administrative history . . . especially where there are
contemporary statements by members of the decision making body, minutes of its meetings, or
reports.” Id. at 266—68. I discuss evidence that the court may find useful for evaluating each of the
Arlington Heights factors in the following sections.

Racially Disparate Impact

As a starting point, the Court in Arlington Heights looks to whether “the official action . . . bears
more heavily on one race than another.” The redistricting plan enacted in 2021 fragments the only
pre-existing majority-minority commissioners precinct in Galveston, Precinct 3, dividing its
population among four new commissioners precincts.! As a result, this new plan establishes all
four precincts as majority-White in terms of total population, voting-age population, and citizen

! See generally, Expert Report and Declaration of William S. Cooper, Section II1.B (January 13,
2013).
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voting age population.? For several reasons, the discriminatory impact of the maps was
foreseeable, and indeed foreseen, by the Commissioners Court.

First, the evidence supports that drawers and supporters of the 2021 enacted plan knew about the
racially disparate impact on Galveston’s Black and Latino voters. Judge Henry and Commissioner
Ken Clark were on the Commissioners Court when a map that diluted minority voting power was
not precleared by the Department of Justice in 2011, and thus knew that Precinct 3 functioned as
a majority-minority precinct.® They had retained the same counsel from the 2011 cycle, Dale
Oldham, to draw their map in 2021.

The record also indicates that the Commissioners Court either reviewed racial data or were
otherwise aware of the County’s demographics such that they knew the 2021 enacted plan would
fragment the only majority-minority precinct among all four new precincts. For example, Judge
Henry acknowledged that he was aware that Precinct 3 was a majority-minority precinct,* as did
Commissioner Giusti.> Judge Henry also acknowledged that he knew at the time that the enacted
plan would split what was the majority-minority Precinct 3 among the four new precincts.®
Commissioner Apffel admits that he saw racial data about the new precincts “but just for a second”
(Ferguson 2021a).

Second, even if map-drawers and members of the Commissioners Court were not aware during the
map-drawing process, the impact of the 2021 enacted map on the minority community was obvious
by the time it was adopted. This is evidenced by the volume of public comment submitted by
dozens of individuals expressing concern about the effects of the changes to Precinct 3 on minority
voting power. In the November 12, 2021 special session, a majority of the speakers indicated that
they were concerned that the maps diluted minority voting strength. For instance, Stephanie
Swanson, with the Fair Vote Texas Coalition, said:

The folks that live in Precinct 3 work together, play together, and worship together.
They have worked to elect Commissioner Holmes to this seat for more than 20
years now. They can be considered a coalition district which is protected under the
Voting Rights Act. In the benchmark plan, the African American community
consists of 32.7% of citizen voting age population, and the Hispanic community
consists of 21.9% of citizen voting age population which totals 54.6% thereby
triggering section 2 Voting Rights Act. . . And here we are again, ten years later, in
the exact same place. Geographic Strategies has been hired once again to draw the
county’s districts, the Commissioners Court did not adopt redistricting criteria, they
did not include Commissioner Holmes in the deliberations of the map proposals
that are being presented today, and they again have included the Bolivar Peninsula
in the map proposal in Precinct 3. And in map proposal 2, the county is proposing

2 Expert Report and Declaration of William S. Cooper, Section III.B (January 13, 2013).

3 Henry Deposition, 225:23-25 — 226:1-4. Re Commissioner Clark’s awareness, see (Aulds
2011a, b).

4 Henry Deposition, 225:23-25 — 226:1-4.

> Giusti Deposition, 166:4-8.

® Henry Deposition 218:3-8.
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to dismantle the coalition district that Commissioner Holmes represents, that courts
have upheld the validity of coalition districts, and dismantling a coalition district is
indicative of intentional discrimination. I also would like to point out that
jurisdictions that have a history of repeatedly discriminating against voters of color
can be placed back under the preclearance provision of the Voting Rights Act. We
ask that you remove Bolivar Peninsula from Map 1, and that you preserve the
coalition district in Precinct 3, and resoundingly reject Map 2.’

Commissioner Holmes also presented evidence to the rest of the commissioners that the new map
would dismantle the coalition precinct:

The importance of that is, for Precinct 3 in its current configuration, as an over 60%
Black and Hispanic VAP population, the map that the commissioners just made a
motion on, the largest population of Blacks and Hispanics together is 35%, and that
won’t have any way to pick the candidate of their choice. I have been the candidate
of choice in Precinct 3, not because I’'m Black, but because I think I’ve been the
best candidate. But the point is, people have the ability in the precinct to pick the
candidate of their choice. White, Black, Hispanic or whatever they should have that
right. They should have that right. Some people don’t think they should have
protections under the Voting Rights Act.®

Commissioner Holmes also presented alternative maps that would achieve the required population
targets without dismantling the coalition district. The commissioners did not discuss or consider
these alternatives; instead, they immediately moved to vote in favor of Map 2 after Commissioner
Holmes was finished speaking.

Even before the November 12 meeting, comments that came in through the online portal also
expressed concerns about the racial impact of the redistricting plans. A comment submitted
Friday, November 5, 2021 argued, “This is vastly uneven and will completely eliminate African
American representation in Galveston County . . . to add Crystal beach and Bolivar gives the
impression that The County Judge and the other commissioners have an additional agenda that
doesn’t include fairness and representation within Galveston County.”® A comment submitted
Tuesday, November 9 argues that Map 2 “completely dilutes the minority vote countywide.”!?
These early comments would have provided some indication about racial concerns to the
commissioners.

Third, as far as the process itself, the commissioners who supported the enacted plan do not appear
to have made any effort to mitigate the negative effects of the plan on Galveston’s Black and
Latino voters. Commissioner Giusti said that he was unaware of any efforts to preserve the

755:30. “CC Special 11-12-21.” Available online
https://livestream.com/accounts/21068106/events/6315620/videos/227296657. Accessed 17 Jan
2023.

$1:23:57. “CC Special 11-12-21.”

? Public Comment Submission #1283416.

19 Public Comment Submission #1290630.
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coalition district.!! Commissioner Apffel stated he believed it would be “impossible” to preserve
the coalition district, but later admitted that this opinion was based only on his “belief” and not on
actual evidence.'? Likewise, Judge Henry said that he never asked whether there was a way to
preserve Precinct 3 as majority-minority. '3

The lack of any attempt to preserve the majority-minority precinct is unsurprising given the fact
that two of the commissioners who voted for the map, Judge Henry and Commissioner Apftel,
have expressed antagonism toward the majority-minority district and a desire to modify it. For
example, Commissioner Apffel described the previous map, with its coalition district, as
gerrymandered, and equates gerrymandering with drawing majority-minority districts:

Q. What -- when you mentioned gerrymandered like before, what do you -- what
are you referring to?

A. Like -- like I just said, drawing lines and making districts that just encompass
and circle a certain type of people.

Q. What do you mean, certain type of people?

A. Well, you're the one referring to, for example, people of color, or minorities.
Q. Oh, so that's -- that's what you meant?

A. Yeah.

Q. So when you said gerrymandered like before, were you not -- were you referring
to any prior maps?

A. Yeah. I think the map that Stephen Holmes was under, the previous map, was a
gerrymandered map. !4

Similarly, Judge Henry said that in the old plan, Precinct 3 looked gerrymandered to him and it
had to be that way because they had to keep it as a majority-minority precinct.!> Given the fact
that these commissioners held such negative views of the coalition precinct, it is not surprising that
they would favor a plan to eliminate it.

! Giusti Deposition, p. 162 line 23 —p. 163 line 3 (“Q. Are you aware of any efforts to
maintain by any of the commissioners or anyone responsible for drawing 2021 redistricting plans
effort to maintain Precinct 3 as a majority-minority Black and Hispanic precinct? A. Not that
I'm aware of.”)

12 Apffel Deposition, 261:22-24; 262: 21.

13 Henry Deposition, 224 1. 4-25, p. 2251. 1.

14 Apffel Deposition, 264:13 — 265:4.

15 Henry Deposition, 241:11-19.
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To summarize the discussion, the new redistricting plan adopted by the Galveston County
Commissioners Court has a racially disparate impact on minority voters because it eliminates the
coalition precinct, Precinct 3, and redraws all four precincts to have a White majority. The
commissioners knew that their plan would negatively affect Black and Hispanic voters in
Galveston County, and there is no evidence that the commissioners who voted for the plan took
any steps to mitigate these negative effects. Moreover, the record shows that at least two
commissioners viewed the coalition district negatively, describing it as “gerrymandered” based on
race. Thus, the record supports that the process undertaken to adopt the 2021 enacted plan was
designed to eliminate the majority-minority district.

Historical Background

The next consideration posed by the Court in the Arlington Heights opinion involves the
examination of “the historical background of the decision . . . particularly if it reveals a series of
official actions taken for invidious purposes.” In Galveston County, there is evidence of such a
series of official actions to taken to dismantle Precinct 3 as a coalition district and deny Black and
Latino voters the equal opportunity to elect their candidate of choice.

First, the Galveston County commissioners have been found to have taken actions that
disadvantage minority voters several times. In particular, the commissioners have drawn
commissioner precincts and Constable/Justice of the Peace precincts in ways that diluted minority
voting strength. The Department of Justice failed to grant preclearance to the County’s redistricting
plans for the Constable/Justice of the Peace districts in 1992'® and 2012, and to the Commissioners
Court redistricting plan in 2012.'7 The county had to enter into a consent decree for the 1992
Constable/Justice of the Peace maps as well as for failing to provide election materials in Spanish
in 2007.'®

The plan to redraw the commissioners precincts in 2011 serves as an important precursor to the
2021 redistricting. The main point is that the Department of Justice highlighted several procedural
anomalies during that redistricting cycle that pointed to a discriminatory purpose:

Based on our analysis of the evidence, we have concluded that the county has not
met its burden of showing that the proposed plan was adopted with no
discriminatory purpose. We start with the county’s failure to adopt, as it had in
previous redistricting cycles, a set of criteria by which the county would be guided
in the redistricting process. The evidence establishes that this was a deliberate
decision by the county to avoid being held to a procedural or substantive standard

16 Letter from John R. Dunne to Judge Ray Holbrook, March 17, 1992. Available online:
https://www justice.gov/sites/default/files/crt/legacy/2014/05/30/TX-2450.pdf. Accessed 17 Jan
2023.

17 Letter from Thomas E. Perez to James Trainor, March 5, 2012. Available online:

https://www .justice.gov/crt/voting-determination-letter-38. Accessed 17 Jan 2023.

1% Consent Decree, Judgment, and Order, United States v. Galveston County, CV No.: 3:07-cv-
00377 (S.D. Tex. 2007), Dkt. 5.
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of conduct with regard to the manner in which it complied with the constitutional
and statutory requirements of redistricting.

The evidence also indicates that the process may have been characterized by the
deliberate exclusion from meaningful involvement in key deliberations of the only
member of the commissioners court elected from a minority ability-to-elect
precinct. '’

As I show below, these procedural steps that the Department of Justice raised as problematic—the
failure to adopt redistricting criteria and the exclusion of Commissioner Holmes from key
decisions—appear again during the 2021 redistricting of the Commissioner Precincts.

The Supreme Court struck down the preclearance provision that prevented Galveston County from
enacting their original 2011 plan in Shelby County v. Holder 570 U.S. 529 (2013). In the wake of
that decision, many states and localities began to enact election changes that detrimentally affected
minority voters. For instance, hundreds of polling places in jurisdictions formerly subject to
preclearance closed between 2012 and 2018.2° States (including Texas) immediately passed strict
Voter ID provisions after Shelby that had been blocked under Section 5 of the Voting Rights Act
(Billings et al. 2022). Voter purging also increased in formerly covered jurisdictions after Shelby
(Feder and Miller 2020). Recent studies suggest that eliminating preclearance had negative effects
on minority voter turnout (De Rienzo Jr 2022, Billings et al. 2022).

The elimination of preclearance for Galveston County, as with other covered jurisdictions, allowed
the county to pursue electoral changes that would have been blocked prior to 2013 because of their
effects on minority voters. For instance, in August 2013, just months after the Shelby decision, the
county moved to enact the Constable/JP precincts that the Department of Justice had objected to
in 2012 once they no longer had to satisfy the obligations of Section 5. Galveston County was the
first jurisdiction to redistrict after Shelby and did so without consulting the federal government
(Swift 2013). Trial testimony in a previous case shows that the county intentionally waited until
after Shelby was passed to enact the plan that had drawn the objections from the Justice
Department.?!

The evidence suggests that the commissioners also thought that the lack of a preclearance
requirement was important to their ability to accomplish their longstanding goals during the 2021
redistricting cycle.

At the April 5, 2021 meeting of the Commissioners Court, Galveston General Counsel Paul Ready
began by presenting an engagement letter to retain Dale Oldham and the firm Holtzman, Vogel,
Josetiak, and Torchinsky for the approval of the commissioners.

When it came time for the Commissioners to vote, Mr. Ready made it clear that Mr. Oldham was
involved in the 2011 round of redistricting as “the demographer 10 years ago” and describing the
firm Holtzman, Vogel, Josefiak and Torchinsky as “a firm out of DC that was brought to us by

19 Letter from Thomas E. Perez to James Trainor, March 5, 2012.

20 See (The Leadership Conference Education Fund 2019).

2! Trial Transcript Vol. 3, at 139:9-140:2, Petteway v. Galveston County, Case No. 3:13-cv-
00308 (S.D. Tex. 2014), Dkt. 76.
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Dale Oldham, who was involved in the last redistricting, that was an activity that was part of the
firm.”?? A commissioner asked off camera whether there was another firm perhaps from Houston
who could do the work, and Ready replied that Oldham’s involvement in the last round of
redistricting was the reason for hiring him:

Unknown: Is there anybody in Houston?

Ready: There are. The reason this letter is the one in front of you is because Oldham
has already got the familiarity with Galveston County having done it 10 years ago
and so it should be a shorter more efficient path for him to adjust his prior work as
opposed to somebody recreate it. 2

A few minutes later, after an exchange about the release of the census data, Judge Henry brings up
redistricting litigation:

Judge Henry: We would not expect litigation on the JP constables like we got last
time.

Ready: It’s hard to say. I will say among the changes is that there’s no more
preclearance so on that end it’s a little bit cleaner. The other thing to sort of note is
that although we don’t expect final data until the fall . . .24

These two exchanges are important because they show that the commissioners are hiring the same
person to work from the same maps as 2011 that eliminated Galveston’s only majority-minority
commissioners precinct, but they expect a different outcome due to the fact that preclearance of
redistricting plans is no longer required under Section 5 of the Voting Rights Act.

Commissioner Holmes later said that he thinks the plan was to run “the same playbook that
happened in 2012, only this year, you don’t have to have approval from the justice department to
approve the maps.”%

To conclude, the evidence presented here shows that Galveston County’s enactment of the 2021
redistricting plan is consistent with the county’s past pattern of attempting to eliminate majority-
minority districts. Importantly, the commissioners themselves discussed a connection between the
past redistricting cycle and their goals for the current cycle.

Sequence of Events

The Court in Arlington Heights found that analyzing the “specific sequence of events leading up
to the challenged decision,” in this case, the redistricting map enacted in Galveston County, may
shed light on the reasons the decision was made. The sequence of events is important to show if
the process was rushed and executed in a way that deviated from prior standard practices or that
limited public transparency and input. Furthermore, the timing of certain statements made by Judge

2216:15. “CC REG 04-05-21.” Available online
https://livestream.com/accounts/21068106/events/6315620/videos/219596656.
2317:59. “CC REG 04-05-21.”

2419:55. “CC REG 04-05-21.”

231:22:16. “CC Special 11-12-21.”
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Henry and other actors relative to the passage of the map makes particular rationales advanced by
the commissioners suspect.

My understanding of the timeline relevant for my discussion regarding the 2021 redistricting
cycle, based on publicly available information, is as follows:

Table 1: 2021 Redistricting Timeline

April 5 2021—Retain redistricting counsel*®

August 12 2021—Census redistricting data released (U. S. Census
Bureau 2021)

October 29 2021—Redistricting Maps 1 and 2 posted to Galveston
County Website for public comment?’

October 29 2021—Judge Henry posts that he supports Map 2 because
of coastal precinct®®

November 9 2021—First Public Notice of Nov 12, 2021 Special
Meeting posted.?

November 10 2021—Community leaders in Galveston and Bolivar
Peninsula say they have not provided feedback in support
of coastal precinct (Ferguson 2021e)

November 12 2021—Public meeting at League City Annex; 2021
enacted map adopted*’

The Galveston County Commissioners Court had unusually little on the public agenda regarding
redistricting in 2021. The commissioners and county judge also made very few public statements
regarding the process or the reasoning behind their decisions.

The redistricting calendar was shifted this year because of the late arrival of the census data.
However, the commissioners knew the approximate window between when the data would arrive
and when they wanted to pass the maps; they could have planned their process to accommodate
public hearings. For example, Judge Henry knew that the census data for redistricting would be
released in August of 2021.3! However, unlike in 2011, he did not attempt to schedule a public

26 “Minutes.”
http://agenda.galvestoncountytx.gov/sirepub/mtgviewer.aspx?meetid=2613&doctype=MINUTE
S.

27 See County of Galveston, TX. “Redistricting.” Available online
https://www.galvestoncountytx.gov/our-county/county-judge/redistricting. Accessed 27 Jan
2023.

28 "Exhibit 0031 - 61 Exhibit.pdf"

22 Email from Linda Liechty, November 9, 2021. "DEFS00031013"

30 “Minutes.”

http://agenda.galvestoncountytx.gov/sirepub/mtgviewer.aspx?meetid=264 1 &doctype=AGENDA

31 Henry Deposition, 156:4-17.
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hearing or meeting to provide those data to the public.>? Judge Henry also expressed that he
wanted to have the maps adopted by mid-November in time for the candidate filing process.**

At the April 5, 2021 regular session, the commissioners discussed their understanding that the
census data for redistricting would arrive later than usual. General Counsel Paul Ready raised the
possibility that some work could be possible sooner:

The other thing to sort of note is that while we’re not expecting the final data until
the fall, I’d say it’s possible maybe even likely that we get preliminary data over
the summer and we could begin planning conceptually though you may not finalize
the lines until then.?*

As noted above, the census data were released on August 12, 2021. The Commissioners expected
as early as April 5, 2021 that the data would be released “sometime late summer, early fall” > and
had every opportunity to structure the process to allow for greater transparency and public input.
There was ample time to schedule in-person public meetings. For instance, Commissioner Apffel
was able to attend a meeting of the Bolivar Chamber of Commerce to discuss redistricting on
Bolivar Peninsula on November 11, 2021 (2021a). Notably, this meeting occurred after the
president of the Bolivar Chamber of Commerce was quoted in the newspaper saying that she
thought the majority of people would prefer to keep Commissioner Apffel and not to have one
coastal precinct (Ferguson, 2021e).

This sequence of events is also important for contextualizing one particular justification for
adopting the map that was chosen: the coastal precinct justification. As noted above, the
redistricting plans were posted to the county website on October 29, 2021. That same day, Judge
Henry also posted a statement in support of the maps to his social media. He wrote on Facebook,
“Having a coastal precinct will ensure that those residents directly along the coast have a dedicated
advocate on commissioners court” according to the Galveston Daily News (Ferguson 2021d). This
stated interest in establishing a coastal precinct came before any public comment on the new
precinct maps had been solicited at all. There was in fact no concerted push from affected areas
such as the Bolivar Peninsula or the City of Galveston (Ferguson 2021d). Judge Henry’s post
seems to create a public desire for a coastal community of interest united into one district out of
thin air; these areas had not been lumped together in a precinct before, and there is no evidence of
public advocacy for this single coastal precinct in 2021 before Judge Henry’s October 29, 2021
social media post (Ferguson 2021¢e).

Moreover, a purported desire for a coastal precinct cannot explain the decision to crack apart the
minority community outside the coastal precinct. The map?® below, which is contained in the
Appendix to Dr. Baretto’s and Dr. Rios’s report, shows the 2021 enacted plan boundaries over
demographic shading by census voting tabulation district. This map shows that the minority
community’s splintering in the 2021 enacted plan was a map-wide feature:

32 Henry Deposition, 159:14-25.

33 Henry Deposition, 152:20 —153:5.

3420:06. “CC REG 04-05-21.”

3518:56. “CC REG 04-05-21.”

3 Declaration of Dr. Matt A. Barreto and Michael Rios, page 170.
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% MNon-Anglo

While it appears obvious from the map, the question of whether creating a coastal precinct can
explain the elimination of a minority opportunity precinct can be tested by determining whether
alternative maps are possible that satisfy the purported desire for a coastal precinct without such a
striking effect on the minority population. To answer this question, I was provided a series of maps
drawn by Petteway Plaintiffs’ mapping expert that do just that.

Alternative Map 1

Alternative Map 1 keeps the so-called “coastal precinct”—Precinct 2—unchanged. Thus, it
directly tests whether the creation of a coastal precinct in the precise configuration adopted by the
Commission explains the fragmentation of the minority population. As Alternative Map 1 shows,
the creation of Precinct 2 as a “coastal precinct” does not explain the cracking of the minority
population, because Precinct 3 in this alternative map remains a compact majority-minority
precinct.

13
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This and other alternative maps, which are included in Appendix B to my report, show a sampling
of ways in which a coastal precinct can be created while retaining a compact, majority-minority
precinct.

These alternative maps illustrate that the purported desire for a “coastal precinct” cannot explain
the fragmentation of the minority population. Moreover, it is noteworthy that Judge Henry and
Commissioner Apffel have both disclaimed in deposition testimony that partisanship—i.e., a
desire to create an additional Republican precinct—explained the fragmentation of the minority
community as well.?’

Departures from the Normal Procedural Sequence
Although examining the particular sequence of events helps shed light on the intentions of the

Commissioners Court, the 2021 timeline is even more notable for the absence of certain events
and procedures as compared to both Galveston County’s prior practice, and the standard practice

37 For instance, when asked was “partisanship a factor in your evaluation of these maps?” he
responded, “Not at all.” See Apffel Deposition 193:6-8. Similarly, when Judge Henry was asked
about the importance of passing the maps “to keep Galveston County red,” he replied that he
“already had that with three commissioners.” See Henry Deposition 258:15-259:9.
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of jurisdictions at the local and state levels. In this case, the pattern of departures from prior and
normal procedural sequences seems designed to stifle transparency and opposition for several
reasons.

First, from the beginning, even the process of hiring the law firm was different from that followed
in 2011. For instance, in 2011, the commissioners court agenda included notice of executive
sessions (on April 19, 2011 and April 26, 2011) during which law firms were interviewed for
redistricting, with a meeting to hire the firm on May 17, 2011.% In 2021, the court appeared to
follow no such process. No interviews of firms for redistricting purposes appear on the public
agenda, and Judge Henry has admitted that he specifically sought out the firm that he had worked
with in 2011.3° As noted before, there was no public disclosure of who the county intended to
retain before the April 5, 2021 meeting to vote on the engagement. More telling, the other
Commissioners did not seem familiar with the firm or the engagement letter in the April 5, 2021
meeting. Commissioner Clark said the engagement letter had not been posted online and
Commissioner Holmes asked, “Who are we hiring?”*° There was no indication that other bids
were considered, although other bids were received.*!

Second, no other public meetings, executive sessions, or workshops on redistricting were held
between the April 5, 2021 meeting where the law firm was hired and the November 12, 2021
special session in which the 2021 enacted plan was adopted. This lack of public meetings is
unusual for Galveston. In 2011, redistricting workshops were on the Commissioners Court public
agenda on March 29, 2011 and June 21, 2011 (the census redistricting data were released beginning
in February of that year),*? and the Commissioners Court presented the results of the 2010 Census
on August 2, 2011.* Thereafter, the Commissioners Court held five public hearings specifically
to solicit comment on the maps, before a final meeting on August 30, 2021 to vote on maps that
had been modified in response to public comment.**

In contrast, any consideration by the Galveston County Commissioners Court of proposed maps,
other than the November 12, 2021 hearing in which they held a final vote, happened behind closed
doors. There was no pre-Census working session, no presentation of the Census results, and no
hearings held for public comment before final maps were proposed in October.

38 See Agendas at
http://agenda.galvestoncountytx.gov/sirepub/mtgviewer.aspx?meetid=97&doctype=AGENDA;
http://agenda.galvestoncountytx.gov/sirepub/mtgviewer.aspx?meetid=99&doctype=AGENDA;
and
http://agenda.galvestoncountytx.gov/sirepub/mtgviewer.aspx?meetid=102&doctype=AGENDA;
3 Henry Deposition, 120:3-18.

4016:13. “CC REG 04-05-21.”

41 Letter from Allison, Bass, & Magee, L.L.P., February 6, 2020.

42 See Agendas at
http://agenda.galvestoncountytx.gov/sirepub/mtgviewer.aspx?meetid=94&doctype=AGENDA
and
http://agenda.galvestoncountytx.gov/sirepub/mtgviewer.aspx?meetid=107&doctype=AGENDA.
43 Letter from Thomas E. Perez to James Trainor, March 5, 2012.

44 Letter from Thomas E. Perez to James Trainor, March 5, 2012.
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Furthermore, the lack of public consideration of the proposed maps was designed specifically to
avoid requiring a public meeting. Commissioner Giusti says that holding meetings with just two
commissioners is a way to get around open meetings rules:

Q. So when you talk about the law related to quorums, during the process, for
example, I believe the October 2021 meeting where you met with Dale Oldham and
you were present and Tyler Drummond and Jed Web was also present, was that set
up in a manner to avoid violating the law that applies to quorums?

MS. OLALDE: Objection; form.
THE WITNESS: Yes, I would assume it is . . . %

Commissioner Apffel explains the two-commissioner redistricting meetings similarly:
Q. But only with Judge Henry and you, from the Commissioners Court?

A. Yeah. Because as I told you, it’s the judge’s duty and responsibility to handle
redistricting, in my opinion. And more than two people would be a quorum.*

Judge Henry confirmed that no more than two commissioners met at a time to discuss redistricting
in order to avoid a quorum, which triggers the requirements for transparency under the Open
Meetings Act.*” Judge Henry described the requirements as follows:

We are -- anytime there's a quorum, which is three or more, we're required to notice
that publicly, notice the public about what we're going to be discussing, give at least
72 hours, and have it recorded.*®

These comments suggest that the commissioners structured their meetings in pairs or directly with
Mr. Oldham in succession in order to avoid the requirements of open meetings and minimize
transparency in the process.

Commissioner Holmes also was excluded from full participation in the redistricting process.
During the November 12, 2021 meeting, he said:

And the other part of it was, essentially, meeting with the lawyer that one time, I
didn’t have any input in this process. I didn’t have a vote on whether or not we
would put these maps online, I didn’t have a vote on which maps would get put
online. I did not get an opportunity to submit a map.*’

The exclusion of Commissioner Holmes was a suspicious exercise called out as such by the
Department of Justice in 2012:

45 Giusti Deposition, 104:14-105:7.

46 Apffel Deposition, 129:10-15.

47 Henry Deposition, 172:11-21; 353:16-22.
48 Henry Deposition, 354:17-21.

491:21:25. “CC Special 11-12-21.”
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“The evidence also indicates that the process may have been characterized by a
deliberate exclusion from meaningful involvement in key deliberations of the only
member of the Commissioners Court elected by the minority ability to elect their
own county commissioner. Precinct 3 is the only precinct in the county where
minority voters have the ability to elect candidate of choice, and it is the only
precinct currently represented by a minority person.”>°

As was the case in 2012, at the time of the redistricting, Commissioner Holmes was still the sole
minority member of the Commissioners Court and the representative of the only minority coalition
precinct.

Third, redistricting criteria were not adopted to guide the process, despite the fact that such criteria
have been adopted in Galveston in the past and continue to be used in other counties in Texas
today. Prior to the attempts to eliminate the majority-minority Precinct 3 that began in 2011,
Galveston County, like others in Texas, adopted redistricting criteria to guide the redistricting
process. In 2001, for instance, the redistricting criteria were adopted at a May 7, 2001 regular
meeting of the Galveston County Commissioners Court. Many counties across Texas continued to
use this format to adopt redistricting criteria during the 2021 cycle.!

Fourth, when the proposed maps were released by the county on October 29, 2021, the public was
given no quantitative information about the maps. Again, there was a lack of transparency: the
underlying population and demographic data were not released with the maps. Interested citizens
could not see how the proposed maps changed precinct demographics by viewing information
made publicly available by the county.

Finally, the lack of in-person public meetings denied the public the opportunity to provide
meaningful feedback on the maps. This lack of in-person engagement was a departure from the
normal procedural sequence.’? Unlike in 2011, where the Commissioners Court held five public
hearings on redistricting in the two weeks before the map was approved,®® in 2021 during the two
weeks between when the maps were released on October 29, 2021 and approved, only one in-
person special session was called with the minimum of 72 hours notice. That meeting was held on
November 12, 2021, the day before the candidate filing period for the 2022 general election. It was

30 Letter from Thomas E. Perez to James Trainor, March 5, 2012.

3! See orders from Glasscock County
https://www.co.glasscock.tx.us/upload/page/0784/2021/Order%20Adpoting%20Ceriteria.pdf;
Nacogdoches County
https://www.co.nacogdoches.tx.us/downloads/Order%20Adopting%20Criteria%20For%20Use%
20in%20the%202021%?20Redistricting%20Process.pdf; and Harris County
https://cao.harriscountytx.gov/Portals/20/Documents/Redistricting%200rder.pdf?ver=ebmKIX1
ellRIVmYTTNE6K g%3d%3d.

52 This departure is not due to COVID-19 precautions; the Commissioners Court was still
holding in-person meetings with public comments throughout 2021.

53 Agenda,
http://agenda.galvestoncountytx.gov/sirepub/mtgviewer.aspx?meetid=115&doctype=AGENDA.
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held at 1:30pm in the Calder Road Annex in League City. By contrast, in 2011, those five meetings
were all held in the evening, after work, in several cities across the county.>*

The November 12, 2021 meeting is also notable for its inconvenience. The location was not
designed to accommodate the crowd, over 100 people, who showed up to discuss the redistricting
plan. The meeting room was standing-room only, with people overflowing into halls and other
rooms.>> Many people could not hear the meeting. The crowd was upset:

Rev. W. H. King:  “You called a meeting where you KNEW there would not be enough space
for the people. You have elderly people standing up on the outside. You
know better than that. [applause]. These are voters. They pay for the
buildings that Galveston has. They should be able to come into the building
comfortably without having to stand on walls and chairs and being able to
stand on their legs or using their canes or their walkers.”

Lucretia Lofton: “The fact that this meeting was called at a time that conflicts with most
taxpaying citizens reinforces the notion that the community interest is not
considered which is beyond reproachment because the same people that pay
their taxes into this exact county lack inclusiveness and equality.”>’

Rev. Timmy Sikes: “The same thing that was going on twenty-three years ago is the same thing
that’s going on today. And excuse me if I get emotional because its personal
to me, not only personal but it’s personal to everybody that’s present. This
county has facilities that are large enough to hold a crowd that’s in here and
outside, and on a Friday at 1:30, they want to have a meeting because they
didn’t think we were gonna show up.”>®

As audience members note, the meeting location was inconvenient, people did not have an
opportunity to hear the discussion, and sufficient accommodations were not made for the elderly
or other people with disabilities. The Commissioners Court should have been aware that there
would be significant public interest in redistricting, given the hundreds of online public comments
on the current maps and the hundreds of attendees at redistricting public hearings in 2011 (Aulds
2011c), yet still failed to hold even one fully accessible public meeting. The image of the
overflowing room below illustrates the point:

M Id.

>3 See attached image of the meeting room.
5640:32. “CC Special 11-12-21.”

5752:56. “CC Special 11-12-21.”
581:10:30. “CC Special 11-12-21.”
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Some Commissioners might argue that the online comments were sufficient for public engagement
with the maps. However, according to the 2021 American Community Survey, while 96.6% of
non-Hispanic White people in Galveston have access to a computer with broadband internet at
home, only 89.6% of Black Galveston residents do. One difference between the online portal and
the in-person public comments lies in the commissioners’ response to them. At public meetings,
all the commissioners who are present hear every public comment. However, the commissioners
may not have reviewed all the online comments to the map. This was the case in Galveston. For
instance, Commissioner Apffel admits that he only saw some of the comments:

Q. Did you review the comments that -- excuse me. Did you review all the comments that
were submitted through the website?

A. Drop the word all, and maybe some. But not all.>

Likewise, Judge Henry admits that he read only a few of the online comments, less than a dozen,
while Commissioner Giusti also says he reviewed about 15 of the online comments. %

To summarize the evidence presented, it is clear that the process that produced the redistricting
plan enacted by Galveston County departed substantially from past practices. These departures
had the intent and the effect of minimizing public input and transparency. Failing to adopt
redistricting criteria, hold convenient public hearings, or release quantitative data made it much
more difficult for the public to provide feedback on the maps. Online participation was not a
replacement for the in-person meetings—the commissioners who supported the plan admit that
they did not read more than a few of the online comments.

59 Apffel Deposition, 187:7-12.
%0 Henry Deposition, 273-274; Giusti Deposition 124:2-5.
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Contemporaneous Statements

The factors articulated in Arlington Heights acknowledge the importance of contemporaneous
statements by decisionmakers for showing their intent. In particular, I would like to point to three
statements that I would characterize as attempts by Judge Henry to diminish the input of minority
voters. All took place during the November 12, 2021 special session.

First, at the beginning of the meeting, members of the public complained that they were not able
to hear the proceedings. In response, Judge Henry threatened, “I will clear you out if you make a
noise, I will clear you out of here. I’ve got constables here.”® Commissioner Giusti later said of
these remarks:

I did not think it was personally the thing to do. I didn't think it was the way to treat
people. I mean, asking them to quiet down is one thing, but it to me was a little
aggressive.®?

Commissioner Giusti later said that he could recall the judge asking a deputy to remove a disruptive
individual from a meeting in the past, but not making a comment toward an entire group.®

The second comment occurred in the middle of the meeting. Several members of the audience
stood up to request that the commissioners go back to the drawing board and consider new maps
that were more favorable to minority voters. In response, Judge Henry said:

If T could address one recurring theme, we don’t have time, we must adopt a map by
tomorrow according to the secretary of state. That’s not our requirement, that’s the state of
Texas requirement.®*

The audience rightly noted that the fact that no changes could be made in response to their feedback
rendered the meeting pointless. As Wendy Langham said:

After hearing you say that, why do you even have us here? [audience agreement]. You had
no intention of changing the map, of even getting our input. I hadn’t thought that this was
what I was going to say to you, but this seems so dishonest. It’s like you’re placating us.%

As Ms. Langham noted, Judge Henry’s comment made it clear that the community’s participation
at the meeting would have no effect on the outcome.

The final comment occurred near the end of the meeting. As he was calling for a vote on Map 2,
Judge Henry said:

We did online questions, some people responded, 440 total responses as of about 12:30
this afternoon . . . of the 440 that came in, 168 did not discuss a particular map they just
called me names mostly, of the people who did choose a map preference, Map 1 received

61'10:40. “CC Special 11-12-21.”
62 Giusti Deposition, p. 250 lines 13-16.
83 Giusti Deposition, p. 252 11-3.
64 34:50. “CC Special 11-12-21.”
6535:04. “CC Special 11-12-21.”
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64 responses Map 2 received 208 responses. Of those responding to a particular map,
76.4% Map 2, 23.5[%] Map 1.6

On its face, this statement does not seem hostile to the interests of minority voters. But Judge
Henry has said he accounted for online public comment by asking for this breakdown from staff.®’
However, this breakdown only describes the number of comments that supported a particular map.
It noticeably does not account for comments that rejected either or both maps, including those that
rejected them on the grounds that they were both discriminatory against Galveston’s voters of
color. I reviewed and categorized the 446 submissions that came into the County prior to 1:30pm,
when the November 12, 2021 meeting on the redistricting maps began. By my estimation, over
half of the 168 comments Judge Henry says “did not discuss a particular map” expressed concerns
about race and/or minority vote dilution.®® In other words, Judge Henry dismissed as devoid of
meaningful content nearly every comment that did not support the maps and that expressed
concerns about racial discrimination and minority vote dilution.

In sum, these three comments by Judge Henry point to antipathy toward the views of the minority
constituency. In the November 12, 2021 meeting, Judge Henry threatened a largely minority
audience with forcible removal from the meeting, told them that their input would have no effect
on the outcome, and characterized the online feedback in a way that discarded concerns about
minority vote dilution and racial discrimination. These comments are especially important in light
of the fact that the commissioners in support of Map 2 said very little else during the special session
or otherwise during the redistricting process.

C. The “Senate Factors”

Senate Factor 5: Effects of discrimination

Currently, in Galveston County, 57.0% of the population is non-Hispanic White, 12.3% is non-
Hispanic Black, and 25.0% is Hispanic.®® I have been asked to provide information relevant for
evaluating Senate Factor 5, or “the extent to which minority group members bear the effects of
discrimination in areas such as education, employment, and health, which hinder their ability to
participate effectively in the political process.” In the following section, I will outline the historical
and contemporary factors that have shaped racial disparities in socioeconomic status, housing,
health, and criminal justice and the ways that these disparities can affect political participation.
There are significant gaps between Black, White, and Latino people in Galveston County along
each of these dimensions.

66 1:16:44. “CC Special 11-12-21.”

7 Henry Deposition 273:15-23.

%8 These figures are approximations because I do not have the particular coding assigned to each
comment by Judge Henry’s staff.

9U.S. Census Bureau. “Citizen Voting Age Population by Race and Ethnicity.” Available
online from https://www.census.gov/programs-surveys/decennial-census/about/voting-
rights/cvap.html. Accessed 20 Jan 2023. For the citizen voting age population in Galveston
County, 63.3% are non-Hispanic White, 12.7% are non-Hispanic Black, and 19.2% are Hispanic.
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1. Education

People with higher educational attainment are more likely to vote (Almond and Verba 1963,
Brady, Verba, and Schlozman 1995, Burden 2009, Campbell et al. 1980, Verba, Schlozman, and
Brady 1995b). Verba, Schlozman, and Brady argue that the relationship between socioeconomic
status and voting exists because people with greater education also tend to have more of the
resources such as time, money, and civic skills that affect the calculus of participation (1995: 282).
Education makes it easier for individuals to navigate the costs of voting such as acquiring
information about the candidates and issues or learning how to register and vote (Verba,
Schlozman, and Brady 1995b).

Black and Latino people historically have faced educational discrimination in Galveston County,
which has hindered their ability to vote. Although the U. S. Supreme Court ruled segregation in
public schools unconstitutional in Brown v. Board of Education in 1954, and Congress outlawed
segregation in public accommodations in the Civil Rights Act of 1964, as I will discuss, districts
in the county and across the state failed to desegregate for several years after those rulings. For
instance, by 1961, the Southern Educational Reporting Service found that in Galveston County,
only the Moody State Home had desegregated (Southern Educational Reporting Service 1961,
1961). The process of desegregation did begin later in the 1960s, partly as a result of court orders
in the Texas City’® and Galveston’! Independent School Districts (ISD). Eventually, as a result of
United States v. State of Texas, the entire state was subject to a comprehensive desegregation plan
(LBJ School of Public Policy 1982). Galveston ISD did not achieve unitary status until 2009
(Suayan 2009).

Today, there are eight school districts serving students in Galveston County. These districts range
in diversity; High Island ISD and Santa Fe ISD are only 18 and 23% non-White, respectively
(2022). Hitchcock ISD, Galveston ISD, Texas City ISD, and Dickinson ISD all are more than 70%
non-White (2022). The largest district, Clear Creek ISD, as well as Galveston ISD, is still
moderately segregated (ProPublica 2017).

Racial gaps in achievement scores persist in all eight districts that serve the students of Galveston
County. According to Figure 1, which shows the percent of 8 graders who were not proficient in
math and reading for each district, Black and Hispanic students were less likely than White
students to be proficient in either subject in all eight school districts (Texas Education Agency
2022). Black and Hispanic students also are less likely to enroll in AP Math classes than their
presence in the population would suggest. For instance, in Clear Creek, Black and Hispanic
students are 8.2 and 30.9% of the district, but only 3 and 14% of the students enrolled in AP math
courses, respectively (U. S. Department of Education 2018).

0 Evans v. Brooks, Civil No. 2803 (Galveston Div., S.D. Tex.).
" Smiley v. Vollert, 453 F. Supp. 463 (S.D. Tex. 1978).

22



Case 3:22-cv-00057 Document 184-2 Filed on 06/02/23 in TXSD Page 26 of 62

Figure 1: Percent Not Meeting Grade Level, 8" Grade Reading (a) and Math (b).
Source: Texas Education Agency
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School suspensions have been shown to increase subsequent arrests and other anti-social behavior
in youth (Mowen and Brent 2016, Hemphill et al. 2006). The evidence suggests that racial
disparities in school suspensions exist in Galveston County school districts as well (U. S.
Department of Education 2018). For instance, in Clear Creek ISD, Black students are absent three
times as many days as White students due to suspensions on a per-capita basis (U. S. Department
of Education 2018).
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Historical and contemporary educational disparities such as these have led to disparities in
educational attainment among the people of Galveston County. Although there have been gains in
educational attainment over time, racial gaps persist. Figure 2 shows estimates of the educational
attainment of Galveston County residents over the age of 25 by race, calculated using the 2020 5-
Year Public-Use Microdata from the American Community Survey. The data shows that White
adults are far more likely than Black and Latino adults in the county to have earned a bachelor’s
or postgraduate degree, and that Black and Latino Galveston County residents have lower
educational attainment overall. As a reminder, 28% of Galveston County residents are age 55 or
older, which means that they were school age during the time when districts in Galveston County
were still at least partially segregated (U. S. Census Bureau 2022).

Figure 2: Educational Attainment in Galveston County by Race, Age 25 and Up.
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2. Income, Poverty, and Wealth

Income and wealth affect voting to the extent that greater income can make it easier to overcome
the costs of voting, such as having the ability to afford time off work to go to the polls (Verba,
Schlozman, and Brady 1995a). Educational discrimination such as that faced by Black Galveston
residents can produce disparities in socioeconomic wellbeing (Long 2010). However, decades of
persistent discrimination in employment and access to capital also contribute to economic
disparities.

In Galveston County, Black and Hispanic residents are worse off economically than their White
counterparts. For instance, as shown in Figure 3, the median income of Black Galveston County
households, at $45,831, is more than $40,000 less than the median income of White households
($86,165) (County Health Rankings and Roadmaps 2022). White households in Galveston also
have a higher median income than that of Latino households, which is $60,297 (County Health
Rankings and Roadmaps 2022). There are racial disparities in child poverty in Galveston County,
as well. As shown in Figure 4, the poverty rate for Black children in Galveston is 3 times higher
than that of White children in the county, and the poverty rate for Latino children is more than 2
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times higher than that of White children in Galveston County (County Health Rankings and
Roadmaps 2022).

Figure 3: Median Household Income in Galveston County by Race
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Figure 4: Child Poverty in Galveston County by Race.
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Employment also can affect voter turnout. Rosenstone and Hansen argue that work is an important
site for recruitment into politics, which also increases voter turnout (Rosenstone and Hansen 1993).
The evidence depicted in Figure 5 shows that the Black unemployment rate in Galveston County
is more than twice that of White Galveston County workers; unemployment is higher for Latinos
living in Galveston County as well.
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Figure 5: Unemployment Rate by Race in Galveston County, Age 18 and Older.
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Economic disparities can translate into political disparities some additional ways. One other
mechanism is through access to transportation. As Figure 6 shows, in Galveston County, access
to vehicles varies by race, such that Black households are four times more likely to lack access to
a vehicle than White households. Latino households are more likely to lack access to a vehicle as
well. Studies have shown that polling place distance affects voter turnout, and those effects are
related to transportation access (Brady and McNulty 2011, Bagwe, Margitic, and Stashko 2020).
In states with no excuse absentee voting, people tend to offset issues accessing physical polling
places with voting by mail; however, in states with limited absentee ballot options such as Texas
(National Conference of State Legislatures 2022), the “substitution to mail-in voting” is smaller
(Bagwe, Margitic, and Stashko 2020: 4).

Figure 6: Households without Access to a Vehicle in Galveston County by Race.
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3. Housing and Racial Residential Segregation

Neighborhood context matters for political mobilization and political outcomes (Burbank 1997,
Burch 2013, Cohen and Dawson 1993, Huckfeldt, Plutzer, and Sprague 1993, Huckfeldt 1979,
Tam Cho and Rudolph 2008). However, where people live also matters because racial residential
segregation has been shown to decrease Black voter turnout. Researchers argue that segregated
Black areas have less access to public goods, such as polling places or transportation, that might
matter for voting (Zingher and Moore 2019). Racial residential segregation also affects politics
indirectly because it is an important determinant of economic and health outcomes. Racial
residential segregation increases Black poverty rates, lowers Black educational attainment, and
increases income inequality between Black and White residents (Ananat 2011). Research attributes
these effects to isolation from quality schools and jobs (Kruse 2013, Massey and Fischer 2006,
Wilson 1996). Racial residential segregation also contributes to the test score gap between Black
and White students (Reardon, Kalogrides, and Shores 2019), to inequalities in the provision of
public goods, to lower public goods expenditures (Trounstine 2016), and to worse health outcomes
and greater exposure to environmental toxins (Ard 2016, Kramer and Hogue 2009).

The historical evidence suggests that communities in Galveston County were segregated by race.
In particular, Black-White racial residential segregation was high in communities in the county.
In the period before World War II, racial residential segregation was the result of lending and
insurance practices sanctioned by the Federal Housing Administration (FHA) and private actors.
In order to prevent lending to places where Black people lived, the FHA relied on Residential
Security Maps that were produced by the Home Owners Loan Corporation (“HOLC”) (2021b).
These maps “color-coded neighborhoods using racial composition as a primary indicator of their
acceptability as candidates for mortgage investment” (Kimble 2007: 405). The maps assigned
grades to neighborhoods based on racial composition, “with ‘A’ being most desirable and a ‘D’
grade ensuring rejection” (Kimble 2007: 405). The HOLC map for Galveston is shown in Figure
7 and follows this traditional grading system for lending based on neighborhood race (2021b).
Galveston and Texas City continued to be marked by high racial residential segregation into the
1980s (Hwang and Murdock 1982).
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Figure 7: HOLC Map of Galveston. Source: (2021b)

VISITORS GUIDE
CITY OF GALVESTON

Research shows that Galveston County still suffers from moderate racial residential segregation
today. For instance, Black-White racial residential segregation in Galveston County is .48,
indicating that Galveston County is moderately segregated (County Health Rankings and
Roadmaps 2022, Othering and Belonging Institute 2022).

In addition to racial residential segregation, two additional aspects of residence and housing in
Galveston County are worth discussing. The first, homeownership, is important because residency
requirements have been shown to reduce voter registration and turnout, largely because residential
mobility increases the administrative burden of maintaining registration (Highton 2000). Renters
are more mobile than owners and are less likely to vote. In Galveston County, homeownership
varies by race: according to the data shown in Figure 8, Black and Latino Galveston residents are
less likely to live in owner-occupied housing units than White residents.
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Figure 8: Homeownership in Galveston County by Race.
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The second aspect of residence and housing relates to disaster recovery and displacement. In
Galveston County, government policies have racialized patterns of resettlement after Hurricane
Ike in 2008. Hurricane Ike destroyed 528 public housing units in Galveston City; overall,
Galveston City’s Black population decline was three times that of the White population decline in
the aftermath of the hurricane (Hamideh and Rongerude 2018). The city resisted rebuilding those
housing units for years, and still has not replaced them all despite a court order (Hamideh and
Rongerude 2018, Dancy 2018). Displacement after Hurricane lke has affected minority
populations in Galveston County as a whole (Fucile-Sanchez and Davlasheridze 2020). Overall,
in the county, the non-Hispanic Black population has declined from 15.0% of the population in
2000 to 12.3% in 2020.

4. Health

Health status also may affect voting. Several studies have associated poor health with lower voter
turnout (Blakely, Kennedy, and Kawachi 2001, Lyon 2021, Pacheco and Fletcher 2015). The
effects of health on voting may take many pathways, such as reducing the availability of free time
and money that could otherwise be devoted to politics (Pacheco and Fletcher 2015). Impaired
cognitive functioning or physical disability also may make voting more difficult (Pacheco and
Fletcher 2015). Poor health is likely the reason that voter turnout declines in old age (Pacheco and
Fletcher 2015). People with disabilities also are less likely to vote; problems with polling place
accessibility only partially explain this gap (Schur, Ameri, and Adya 2017, Schur et al. 2002).

Black residents of Galveston County, by many measures, suffer worse health outcomes than both
White and Latino households in the county. For instance, premature mortality for Black Galveston
County residents, at 572 per 100,000 residents, is higher than that for White (392 per 100,000
residents) and Latino residents (292 per 100,000 residents) (County Health Rankings and
Roadmaps 2022). Infant mortality for Black babies in the county is twice as high as that for White
and Latino babies (County Health Rankings and Roadmaps 2022). The Black homicide rate is four
times higher than the White and Latino homicide rates (County Health Rankings and Roadmaps
2022). Moreover, despite similar incidence rates of invasive cancers, Black invasive cancer

29



Case 3:22-cv-00057 Document 184-2 Filed on 06/02/23 in TXSD Page 33 of 62

mortality is higher than that of White and Latinos in Galveston County (2020). Overall, health
disparities between racial groups in Galveston leads to disparities in life expectancy: as Figure 9
shows, average life expectancy for Black Galveston County residents is just 72.6 years, compared
with 77.4 years for White residents and 81.5 years for Latino residents of the county (County
Health Rankings and Roadmaps 2022).

Figure 9: Life Expectancy by Race in Galveston County
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5. Criminal Justice

A growing body of research shows that criminal justice interactions affect political behavior.
Several studies have shown that, for individuals, contact with the criminal justice system, from
police stops, to arrest, to incarceration, directly decreases voter turnout (Burch 2011, Lerman and
Weaver 2014, Weaver and Lerman 2010). Primarily, criminal justice contact decreases turnout
through “the combined forces of stigma, punishment and exclusion” which impose “barriers to
most avenues of influence” and diminish “factors such as civic capacity, governmental trust,
individual efficacy, and social connectedness that encourage activity” (Burch 2007: 12).

In Galveston County, criminal justice contact varies by race. Black people in Galveston County
are disproportionately likely to be arrested. According to federal data, despite being only 12.3%
of the county population, Black people were 21.5% of the people arrested in Galveston County
across all reporting agencies in 2016 (Federal Bureau of Investigation 2018).7? The disparities in
incarceration are even higher: 30.2% of Galveston County Jail inmates are White, 30.0% are
Latino, and 39.8% are Black (Bureau of Justice Statistics 2022). It is worth noting that the disparity
in incarceration is not explained by the disparity in arrests: Black Galvestonians are a minority of
those arrested in the county, but a majority of jail inmates.

Disparities in criminal justice can affect voting through a number of mechanisms, but felony
disfranchisement is an important one. Although most people in Galveston County jail have not

2 The data do not report on Hispanic ethnicity for the Galveston agencies.
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been convicted of a felony and may vote while incarcerated, many people do not. In fact, jail
incarceration can still decrease voting even when a person is not disenfranchised (White 2019).

Racial discrimination accounts for some of this disparity. Studies have shown that racial disparities
in arrest are caused by factors that make it more likely that police will stop or search Black people,
such as spatially differentiated policing, racial residential segregation, and discrimination (Beckett,
Nyrop, and Pfingst 2006, Gelman, Fagan, and Kiss 2007, Ousey and Lee 2008, Pierson et al. 2020).
Racial disparities in bail decisions (Arnold, Dobbie, and Yang 2018) and in sentencing also may
contribute to incarceration disparities (Bushway and Piehl 2001, Mitchell 2005, Steffensmeier and
Demuth 2000, Steffensmeier, Ulmer, and Kramer 1998).

There is evidence of racial discrimination by criminal justice authorities that operate in Galveston
County. For instance, in a scene that “evoked images of slavery and the long history of racism and
violence by whites against black people,” two White police officers on horseback tied up a
mentally ill Black man and paraded through the streets of Galveston (Zaveri 2019). Galveston’s
police chief said that the officers exercised “poor judgment” and could have waited for a vehicle
to become available (Zaveri 2019). Other incidents raise allegations of racial profiling and police
brutality against minority citizens (Heath 2021, Ferguson 2021c).

Senate Factor 6. Racial Appeals in Campaigns

Whether politics is marked by “the use of overt or subtle racial appeals in political campaigns”
also is relevant to the consideration of section 2 of the Voting Rights Act. A deep and robust
literature on racial appeals in politics exists in political science (Hutchings and Valentino 2004,
Stephens-Dougan 2021). Writing in 2001, Mendelberg argued that a “norm of racial equality,”
which held that “southern segregation and the ideology of white supremacy were illegitimate”
gained ascendance in the U. S. (Mendelberg 2001: 70). The norm of racial equality meant that
using explicitly racist rhetoric or espousing explicitly racist policy positions would not help, and
may even hurt, politicians (Mendelberg 2001). However, because “racial attitudes are still a potent
force in American politics,” candidates still have an incentive to appeal to White racial fears
(Valentino, Hutchings, and White 2002: 76). These two phenomena, the need to appear racially
egalitarian while activating racial attitudes, means that campaigns would work to activate White
voters’ negative racial attitudes through covert or implicit means such as images or coded language
(Valentino, Hutchings, and White 2002, Mendelberg 2001).

Implicit racial appeals make racial attitudes and concerns more salient in the minds of voters, even
without explicitly mentioning or referring to a particular race or group (Valentino, Hutchings, and
White 2002, Mendelberg 2001). Implicit racial appeals may rely on certain code words or issues,
use images of minority exemplars, or a combination of both, to make race more salient to voters
(Valentino, Hutchings, and White 2002). In particular, Caliendo and Mcllwain highlight racist
appeals, which “prime antiminority racial fear, resentment, and bias . . . through a variety of
audiovisual and textual cues that associate persons of color with long-standing, negative, racial
stereotypes” (Mcllwain and Caliendo 2014: 1159). These implicit racial appeals can rely on code
words such as “inner-city” or “sanctuary city” or reference crime, welfare, and illegal immigration
(Brader, Valentino, and Suhay 2008, Collingwood and O'Brien 2019, Hurwitz and Peftley 2005,
Valentino, Hutchings, and White 2002). Referring to immigration as racial “invasion” is also a
longstanding trope, one that is associated with violence (Lindsay 2018, Collins 2019). More
broadly, Mcllwain and Caliendo argue that racial appeals in television ads typically include
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elements such as, “a salient stereotype, most often those of criminality, laziness, taking undeserved
advantage, and the charge of liberalism (read, “extreme” liberal, ‘“dangerously” liberal,
“radical,”etc.); a minority opponent’s image; all-White, noncandidate images; and an exposed
audience that includes a high percentage of White potential voters” (Mcllwain and Caliendo 2014:
1159).

In several instances, political officials in Galveston County have used racialized language privately
and publicly against minorities. In 2019, Yolanda Waters, the chairwoman for Galveston County's
Republican Party, refused to resign her post after referring to another Black Republican, J. T.
Edwards, in private text messages as a “Typical Nig” (Svitek 2019). Ads targeting minorities are
commonplace and often contain the “images of minority exemplars” and “certain code words or
issues” that Valentino, Hutchings, and White argue increase the salience of ethnicity to voters
(Valentino, Hutchings, and White 2002). For instance, campaign materials from Jackie Peden, a
candidate for tax assessor in Galveston County, showed an MS-13 gang member and made claims
about illegal immigrant voting (the man in the ad was not in Galveston County, nor was he
registered as a voter there) (Ferguson 2020b). Ads and materials from several state and
congressional legislators also use anti-immigrant language. For instance, Randy Weber has run
anti-immigrant ads with minority exemplars, and Brandon Creighton uses invasion language to
refer to immigrants.”® Candidates in the Republican primary for State Senate District 11 also used
invasion language in reference to immigrants (Natario 2022).

Senate Factor 7: Minority Elected Officials

Minorities are underrepresented relative to their share of the population with respect to Senate
factor 7, or “the extent to which members of the minority group have been elected to public office
in the jurisdiction.” There have been two Black people and no Latinos elected County
Commissioner in Galveston County: Stephen Holmes and his predecessor, Wayne Johnson III,
both serving Precinct 3 (Heath 2022). No people of color have served as County Judge.

Dr. Robin Armstrong recently was appointed to serve as the County Commissioner for Precinct 4
after the death of Ken Clark (Heath 2022). The county argues that, because Dr. Armstrong is Black,
he represents the needs of minority communities in Galveston (Ferguson 2022). For his part, Dr.
Armstrong says he has ties to the Black community in Galveston County. For instance, he says:

“I have very strong relationships in the Black community as my father served on
the school board in La Marque ISD for many years and my mother taught school in
Galveston for 34 years. I have relationships with Black and Hispanic evangelical
pastors and leaders as well through many years of service. I will fight the Democrat
narrative about conservative Republicans and educate all communities the value of
working together to solve our problems” (Yanez 2022).

However, despite his claims, it is important to note that Dr. Armstrong holds several views that
are outside the mainstream of Black Americans. For instance, despite the racial disparities in
COVID-19 infections and deaths in Black communities, especially early in the pandemic, Dr.
Armstrong advocated for unproven and potentially dangerous treatments over vaccines (Bethel

73 See https://gopadtracker.com/node/3877 and https://gopadtracker.com/node/4769 for
examples.
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2021). He is famous for conducting unauthorized “observational” studies of hydroxychloroquine
on elderly nursing home patients with COVID-19, in some cases without the knowledge or consent
of them or their families (Romo 2020). Dr. Armstrong has made several statements minimizing
the importance of racism against Black Americans, such as America is “ ‘not really as racist’ as
portrayed” and that “police officers are ‘not racist by and large’” (Bethel 2021). Dr. Armstrong
says that the protests in support of Black Lives Matter were more violent than the Capitol Riots
(Bethel 2021). For comparison, in the 2021 Pew Survey of Black Americans,’* 82% of Black
Americans say that racism is an “extremely” or “very big” problem for Black people, and 80% say
that police brutality is an “extremely” or “very big” problem. Eighty-three percent of Black
Americans express support for the Black Lives Matter movement (DeAngelis 2022). Only 3% of
Black Americans say that there is no discrimination against Black Americans. Lopez-Bunyasi and
Philpot (2015) argue that Black people are unlikely to support even Black candidates who are
racially conservative (Lopez Bunyasi and Wright Rigueur 2015), as Dr. Armstrong appears to be
based on these comments.

Dr. Armstrong is aware that he is not aligned with most minorities in Galveston County and does
not have their support. He did not receive any endorsements from the NAACP, LULAC, or other
minority groups.”” When asked, he said that he was not “the minority candidate of choice to
represent Precinct 4.”7¢ Dr. Armstrong also disagrees that he “automatically represent[s] your
African American constituents just because you yourself are African American.””’

Senate Factor 8: Lack of Responsiveness

Under Section 2 of the Voting Rights Act, courts may consider additional factors, such as whether
there is a lack of responsiveness on the part of elected officials to the particularized needs of
minority group members. The longstanding and persistent gaps in socioeconomic status,
incarceration, and health discussed throughout this report demonstrate the lack of responsiveness
of public officials to the needs of Galveston’s minority communities. Research has shown that
public policies are important for creating and sustaining racial disparities.

It also is the case that Galveston County residents express the belief that certain Galveston public
officials are not responsive to them and their needs. In the public meeting on the new redistricting
plan, several Galvestonians stood up and expressed their frustration with the County Judge and
Commissioners, saying that they felt ignored and disregarded:

Wendy Langham: “After hearing you say that, why do you even have us here? [AUDIENCE
AGREEMENT]. You had no intention of changing the map, or even getting
our input. [ hadn’t thought that this was what [ was going to say to you, but
this seems so dishonest. It’s like you’re placating us. We don’t matter to
you. Juneteenth is something that’s come up in the paper here recently. It

74 Pew Research Center. 2022. Topline Questionnaire. https://www.pewresearch.org/race-
ethnicity/2022/08/30/black-americans-have-a-clear-vision-for-reducing-racism-but-little-hope-it-
will-happen/#h-black-americans-see-racism-in-our-laws-as-a-big-problem-and-discrimination-
as-a-roadblock-to-progress. Accessed 8 Dec 2022.

5 Armstrong Deposition, 55:12-14; 56:8-10; 57:21-23.

76 Armstrong Deposition, 91:1-4.

77 Armstrong Deposition, 97:10-13.
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Dr. Edna Courville:

Tierrisha Gibson:

Leon Phillips:

involves Galveston and Galveston County. That involves us. Us as Black
people. You’re telling me that I don’t matter. I don’t like that.””8

“And they could care less! Not only do you portray selfishness, but you’re
arrogant with it. [CHEERS] You’re arrogant. And this arrogance has got to
stop. It’s all over the nation. It has to stop. You need to stop it. You just
disregard people; you act like we don’t exist. We exist. Our tax dollars
exist.””’

“I have looked and watched your faces the whole time while people have
been up here talking, and it’s like you’re thinking about something else.”%’

“[1]t looks as though you’re tired of hearing me talk, Mr. Hear me, just listen
to what I’'m saying.”®!

Throughout the evening, when speakers raised concerns such as these, the audience applauded and
cheered, indicating their agreement.

Several residents also expressed the belief that they would not be well represented under the new
maps by the current commissioners to whom they were being reassigned. For instance:

Wendy Langham:

Pastor Jerry Lee:

Dr. Annette Jenkins:

“Now the three of you sitting up there, can you say that you know anything
about my life and the way I live? You can’t. This man [indicates
Commissioner Holmes] does. He's lived it. He lives with us. He helps us.
Yall are doing this [HOLDS UP SIGN THAT READS “Politicians Picking
Voters.”] Y’all are picking who you want to vote for you so that you get
into office. I want to pick who I want to vote for, and I’'m telling you right
now it’s not you.%?

“Commissioner Holmes has been a help not only to this precinct, but all
over. During storms, during anything, freezes, he’s fed folk, everybody has
come. He has a strong representation not only in this district. But you know
what? You’re not gonna treat me the way he treats me. You’re not gonna
look out for me the way he looks out for me. So I want you to know this,
from a minister’s point, one day we’re all going to have to lay down and
die, and we’re going to have to answer to God for what we do.”
[APPLAUSE]%

“So the maps that you have drawn are very discriminatory and it is going
backwards . . . all the things that Commissioner Holmes has done for us . .
. we could always go and call him, talk to him, we had a disaster he was

8 35:04. “CC Special 11-12-21.”
7931:20. “CC Special 11-12-21.”
801:03:10. “CC Special 11-12-21.”
811:05:16. “CC Special 11-12-21.”
8236:18. “CC Special 11-12-21.”
$333:10. “CC Special 11-12-21.”
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always there to help us and lend us a helping hand. I can’t say that about
some of you all that’s in here today. . . <%

Mayor Dedrick Johnson: “This decision was made without including a majority side of the
table that this vastly affects. Commissioner Stephen Holmes has not only
been a good steward of his constituency, but he’s been a superhero in his
community. He’s done things that none of us have ever seen either of you
do for Black and brown people.” [CHEERS].%

Again, the reactions to the comments of these citizens and community leaders suggest that these
sentiments reflected those of the audience generally.

With respect to the online comments, over one hundred online comments expressed concerns about

racial discrimination and minority voter suppression. For instance, the voter in Submission
1294673 writes:

“I would like a 3rd map option that protects minority voters and gives voice to the
actual will of the citizens that line in this area or that you choose map 1 WITHOUT
Bolivar. Map 2 should be stricken because it clearly discriminates against race,
which is still forbidden. Hopefully we can get rid of political gerrymanderingin
[sic] the future and the blatant power grabs by old White men.”%¢

People who expressed such concerns about racism overwhelmingly voted against Map 2.

For their part, although the commissioners have paid lip service to representing their minority
constituents in theory, in practice they have taken few actions to engage with them. Commissioner
Apffel says he never did voter outreach or other events specifically to Black and Hispanic voters®’
and Commissioner Giusti says that his election materials were printed only in English.®
Commissioner Apffel says he is not familiar with issues specific to minority communities:

Q. And based on your experience living in Texas City, and your interactions with
the Black and Hispanic communities in Texas City, have you become -- or did you
become familiar with the issues most pressing to those communities?

A. That's -- that's been asked. I don't -- I -- I never was able -- I didn't identify any
-- any wants, needs, or desires, that those folks had. They would come to me. Then
I would have handled them and addressed them. But I —

Q. Did you —
A. -- can't sit here and think of any.%

In the past, these commissioners have demonstrated a lack of support for policy stances important
to the Black and Hispanic communities, failing to remove confederate statues and funneling $1.8

8425:09. “CC Special 11-12-21.”
8546:25. “CC Special 11-12-21.”
8¢ DEFS00003646.

87 Apffel Deposition, 292:1-3.

88 Giusti Deposition, 32:14-16

8 Apffel Deposition, 292: 14-25.
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million of county dollars toward building a border wall (Ferguson 2021b, 2020a). Commissioner
Holmes was the only commissioner to support removing the confederate statue or to reject
spending county money on the border wall (Ferguson 2021b, 2020a).

Senate Factor 9: Tenuousness

With respect to Senate Factor 9, or “whether the policy underlying the challenged standard or
practice is tenuous,” there are few stated rationales for supporting the adopted plan on the public
record. In fact, during the November 12, 2021 special session, again, the only public meeting where
the Commissioners Court discussed the maps, the commissioners did not make an opening
statement or other remarks to explain why Map 2 (the one that ultimately was adopted) was the
best option for the county. As Norman Pappous, a Galveston Republican, said to the
commissioners during that November 12, 2021 meeting, “Should these lines be interpreted as an
attempt to disenfranchise people in our community, it’s your job to go to them to make sure their
voices are heard.”® However, no such explanation was forthcoming. There is some evidence that
at least some commissioners stated (1) putting coastal areas into one Commissioner Precinct, (2)
public support for Map 2 and (3) the need to equalize population across precincts as a basis for
supporting the adopted plan. I consider these three rationales in turn below.

First, County Judge Mark Henry and some commissioners have expressed support for Map 2, the
adopted plan, based on consolidating coastal areas into the same precinct. For instance, Judge
Henry posted on Facebook that “Having a coastal precinct will ensure that those residents directly
along the coast have a dedicated advocate on commissioners court” according to the Galveston
Daily News (Ferguson 2021d). Commissioner Apffel agreed in his deposition that a coastal
community was intriguing to everybody.’! However, there is no basis for believing that coastal
communities thought that their interests would be served by Map 2. There is little evidence of a
push for a coastal precinct coming from the public or community leaders. For instance, several
days after Judge Henry commented on the benefits of a coastal precinct, the President of the
Bolivar Peninsula Chamber of Commerce said, “I think right now, two voices on commissioners
court is better than one” (Ferguson 2021¢). She reported hearing mixed feedback about the idea of
a coastal precinct (Ferguson 2021e). At the time of the Facebook post, the Chamber of Commerce
of Bolivar had not yet submitted any feedback regarding the redistricting plans, and no Bolivar
meeting took place until the evening of November 11, 2021 (Ferguson 2021e¢). Likewise, the city
of Galveston had not met to discuss a recommendation on the maps when Judge Henry made his
social media post (Ferguson 2021e). The online comments also came after this post, and among
the comments supporting Map 2, feedback about coastal communities appeared in only a minority.
It is worth noting that the Department of Justice says that the county offered a similar justification
that the public wanting Bolivar Peninsula and Galveston Island to be joined into coastal precinct
to justify the 2011 redistricting; however, even back then “a review of all the audio and video
recordings of the public meetings shows that only one person made such a comment.”

It also is worth noting that the desire to draw new maps with a coastal precinct does not necessitate
eliminating Precinct 3 as a majority-minority district. The plaintiffs have presented multiple plans

9027:55. “CC Special 11-12-21.”
1 Apffel Deposition 184:4-18. It is worth noting that Commissioner Apffel also expressed in his
deposition that Bolivar Peninsula was a long drive for him. See Apffel Deposition, 126:18-127:5.
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that manage to combine coastal areas into one precinct while maintaining Precinct 3 as a coalition
district; several such maps are attached to this report in Appendix B.%> Thus the stated goal of
creating a new coastal precinct does not justify splitting up racial minorities across the four new
precincts.

A second basis for supporting the adopted plan involves public feedback. Judge Henry claims that
the public strongly supported Map 2 in the online comments; Commissioner Apffel says that this
was an important rationale for voting for this map.®?

I'have described the implications of Judge Henry’s breakdown of the online comments with respect
to how he disregards comments that express concerns about minority voting dilution. Here, I want
to note that my review of the public comments, contrary to the overwhelming supermajority of
support for Map 2 asserted by Judge Henry in the November 12, 2021 meeting, instead shows that
the online comments were divided pretty evenly between people who wrote to support Map 2 and
those who supported a different option. I classified 218 responses as supportive of Map 2
(including 215 responses for Map 2 and 3 responses in favor of either map). However, I found that
197 people either supported Map 1 as is or opposed one or both maps as outlined in the plans. The
remainder of the responses that came in before the 1:30pm meeting did not exert a clear preference.
The characterization that “168 people did not discuss a particular map they just called me names”
is inaccurate; often they discussed, and rejected, one or both maps.**

More importantly, if we consider the online commentary in conjunction with the public comments
made at the special session, it is clear that a majority of the people who expressed an opinion
through these public venues did not express support for Map 2. I observed that 29 people spoke
against the redistricting plans in the November 12 special session, with only one person clearly
supporting the plan.

Considering the public commentary reflected in these two venues is important, because the public
was otherwise largely shut out of the deliberations as we have seen previously. For instance, there
were no other public meetings, and as Commissioner Giusti admits, no surveys of Galveston
residents, no consultation with the Black community, no consultation with the Hispanic
community or others to see what they wanted.”> The meeting on Bolivar took place the evening of
November 11, 2021, the night before the special session and long after the redistricting plans had
been submitted (Ferguson 2021¢).

Finally, a few commissioners have indicated that they were motivated by traditional redistricting
principles. For instance, at the April 5, 2021 general meeting of the commissioners court,
Commissioner Clark mentioned having to “adhere to the one man one vote rule, the ten percent
rule.””® Likewise, in his deposition, Commissioner Apffel also said that equalizing the population

92 Cooper Declaration pp. 32-37.

% Apffel Deposition, 192:18-23.

%4 When asked in his deposition about the meaning of this statement, he said “There are people
who don’t really care which map it is. They just want to take shots.” See Henry Deposition
275:8-12.

9% Giusti Deposition, pp. 98-100

%19:42. “CC REG 04-05-21.”
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was one important reason for his vote for the adopted plan.”” Commissioner Giusti also said that
“leveling out the population” was important.”® However, the need to balance population across
precincts does not require the elimination of the coalition precinct: it is possible to achieve precinct
population totals with deviation in the 10% range even in maps that retain a majority-minority
precinct in Galveston County. Commissioner Holmes presented the other commissioners with
examples of such maps publicly at the November 12, 2021 hearing.

In conclusion, Judge Henry and the Commissioners purported reasoning for adopting the 2021
enacted plan—the desire for a united coastal commissioners precinct and the public support of the
adopted plan—are inconsistent with the factual evidence of the redistricting process. Not only is
it possible to achieve population deviations in the accepted range even in plans that incorporate a
coalition precinct, there is no evidence that coastal communities wanted this change. Nor is there
evidence that a majority of the public supported the map the commissioners adopted, especially
where a minority of the comments submitted via the online forum and in person during the
November 12, 2021 hearing expressed support for the Map 2 that was eventually adopted as the
2021 enacted plan.

* * % % %

I reserve the right to continue to supplement this report upon receiving additional facts, testimony
and/or materials that may come to light. Pursuant to 28 U.S.C. § 1746, I declare under penalty of
perjury of the laws of the United States that the foregoing is true and correct according to the best
of my knowledge, information, and belief.

Dated: January 27, 2023

Fese Burons

Traci Burch

97 Apffel Deposition, 192:18-19.
%8 Giusti Deposition, 45:24-25.

38



Case 3:22-cv-00057 Document 184-2 Filed on 06/02/23 in TXSD Page 42 of 62

APPENDIX A: WORKS CITED

1961. A statistical summary, State by State, of segregation-desegregation activity affecting
Southern schools from 1954 to present, together with pertinent data on enrollment,
teachers, colleges, litigation and legislation. Southern Education Reporting Service.

2020. "Texas Cancer Registry." accessed 4 Dec 2022. https://www.cancer-rates.info/tx/.

2021a. "COC Annual Meeting and Elections." Crystal Beach Local News. Accessed 27 Jan
2023. https://www.crystalbeachlocalnews.com/coc-annual-meeting-elections/.

2021b. "Mapping Inequality Redlining in New Deal America." University of Richmond Digital
Scholarship Lab, accessed 5 Apr 2022.
https://dsl.richmond.edu/panorama/redlining/#loc=5/39.1/-94.58.

Almond, Gabriel, and Sidney Verba. 1963. The Civic Culture. Princeton: Princeton University
Press.

Ananat, Elizabeth Oltmans. 2011. "The wrong side (s) of the tracks: The causal effects of racial
segregation on urban poverty and inequality." American Economic Journal: Applied
Economics 3 (2):34-66.

Ard, Kerry. 2016. "By all measures: An examination of the relationship between segregation and
health risk from air pollution." Population and Environment 38 (1):1-20.

Arnold, David, Will Dobbie, and Crystal S Yang. 2018. "Racial bias in bail decisions." The
Quarterly Journal of Economics 133 (4):1885-1932.

Aulds, T.J. 2011a. "Commissioners to Talk About Redistricting." The Galveston County Daily
News, 21 June 2011. Accessed 17 Jan 2023.

Aulds, T.J. 2011b. "Redistricting: How will Commissioners Vote?" The Galveston County Daily
News, 29 Aug 2011. Accessed 17 Jan 2023.

Aulds, T.J. 2011c. "Vocal Opposition Grows to Redistricting Plans." Galveston County Daily
News, 24 Aug 2011. Accessed 25 Jan 2023. https://www.galvnews.com/news/vocal-
opposition-grows-to-redistricting-plans/article_683e¢962f-d9d5-59ec-a8f-
b5ab53ct6713.html.

Bagwe, Gaurav, Juan Margitic, and Allison Stashko. 2020. Polling Place Location and the Costs
of Voting. Working Paper.

Beckett, Katherine, Kris Nyrop, and Lori Pfingst. 2006. "Race, drugs, and policing:
Understanding disparities in drug delivery arrests." Criminology 44 (1):105-137.

Bethel, Brian. 2021. "Armstrong: Republican Party must Defy Democrats' Narrative." Abilene
Reporter News, 28 May 2021. Accessed 8 Dec 2022.
https://www.reporternews.com/story/news/2021/05/28/armstrong-republican-party-must-
defy-democrats-narrative/7488084002/.

Billings, Stephen B, Noah Braun, Daniel Jones, and Ying Shi. 2022. "Disparate Racial Impacts
of Shelby County v. Holder on Voter Turnout."

Blakely, Tony A, Bruce P Kennedy, and Ichiro Kawachi. 2001. "Socioeconomic inequality in
voting participation and self-rated health." American journal of public health 91 (1):99.

Brader, Ted, Nicholas A Valentino, and Elizabeth Suhay. 2008. "What triggers public opposition
to immigration? Anxiety, group cues, and immigration threat." American Journal of
Political Science 52 (4):959-978.

Brady, Henry E., and John E. McNulty. 2011. "Turning Out to Vote: The Costs of Finding and
Getting to the Polling Place." The American Political Science Review 105 (1):115-134.
doi: https://doi.org/10.1017/S0003055410000596.

39


https://www.cancer-rates.info/tx/
https://www.crystalbeachlocalnews.com/coc-annual-meeting-elections/
https://dsl.richmond.edu/panorama/redlining/#loc=5/39.1/-94.58
https://www.galvnews.com/news/vocal-opposition-grows-to-redistricting-plans/article_683e962f-d9d5-59ec-a8ff-b5ab53cf6713.html
https://www.galvnews.com/news/vocal-opposition-grows-to-redistricting-plans/article_683e962f-d9d5-59ec-a8ff-b5ab53cf6713.html
https://www.galvnews.com/news/vocal-opposition-grows-to-redistricting-plans/article_683e962f-d9d5-59ec-a8ff-b5ab53cf6713.html
https://www.reporternews.com/story/news/2021/05/28/armstrong-republican-party-must-defy-democrats-narrative/7488084002/
https://www.reporternews.com/story/news/2021/05/28/armstrong-republican-party-must-defy-democrats-narrative/7488084002/
https://doi.org/10.1017/S0003055410000596

Case 3:22-cv-00057 Document 184-2 Filed on 06/02/23 in TXSD Page 43 of 62

Brady, Henry E., Sidney Verba, and Kay Lehman Schlozman. 1995. "Beyond SES: A Resource
Model of Political Participation." American Political Science Review Vol. 89, No. 2
(Jun. 1995):271-294.

Burbank, Matthew J. 1997. "Explaining contextual effects on vote choice." Political Behavior
19 (2):113-132.

Burch, Traci. 2011. "Turnout and Party Registration among Criminal Offenders in the 2008
General Election." Law and Society Review 45 (3):699-730.

Burch, Traci. 2013. Trading Democracy for Justice: Criminal Convictions and the Decline of
Neighborhood Political Participation. Chicago: University of Chicago Press.

Burden, Barry C. 2009. "The dynamic effects of education on voter turnout." Electoral studies
28 (4):540-549.

Bureau of Justice Statistics. 2022. Census of Jails, 2019. edited by United States Department of
Justice. Office of Justice Programs. Bureau of Justice Statistics.: Inter-university
Consortium for Political and Social Research [distributor].

Bushway, Shawn D, and Anne Morrison Piehl. 2001. "Judging judicial discretion: Legal factors
and racial discrimination in sentencing." Law and Society Review:733-764.

Campbell, Angus, Philip E Converse, Warren E Miller, and Donald E Stokes. 1980. The
american voter: University of Chicago Press.

Cohen, Cathy J., and Michael C. Dawson. 1993. "Neighborhood Poverty and African-American
Politics." American Political Science Review 87 (2):286-302.

Collingwood, Loren, and Benjamin Gonzalez O'Brien. 2019. Sanctuary cities: The politics of
refuge: Oxford University Press, USA.

Collins, Ben. 2019. "Investigators Reasonably Confident Texas Suspect Left Anti-Immigrant
Screed, Tipped Off Before Attack." NBC News, 3 Aug 2019. Accessed 8 Dec 2022.
https://www.nbcnews.com/news/us-news/investigators-reasonably-confident-texas-
suspect-left-anti-immigrant-screed-tipped-n1039031.

County Health Rankings and Roadmaps. 2022. "Texas Data and Resources." accessed 5 Dec
2022. https://www.countyhealthrankings.org/explore-health-rankings/texas/data-and-
resources.

Dancy, Kevin. 2018. Seizing the Opportunity for Equitable and Inclusive Redevelopment.
Federal Reserve Bank of Dallas.

De Rienzo Jr, Salvatore M. 2022. "Shelby County v. Holder and Changes in Voting Behavior."
The American Economist:05694345221101133.

DeAngelis, Tori. 2022. Support for Black Lives Matter Remains Stable.

EdBuild. 2022. "Data Dashboard." EdBuild, accessed 7 Sep 2022.
https://shiny.edbuild.org/apps/edbuild-dashboard/.

Feder, Catalina, and Michael G Miller. 2020. "Voter purges after Shelby: Part of special
symposium on election sciences." American Politics Research 48 (6):687-692.

Federal Bureau of Investigation. 2018. Uniform Crime Reporting Program Data: Arrests by Age,
Sex, and Race, Summarized Yearly, United States, 2016. Inter-university Consortium for
Political and Social Research [distributor].

Ferguson, John Wayne. 2020a. "Confederate Statue Stays Put After Galveston County
Commissioners Fail to Vote." The Galveston County Daily News, 24 Aug 2020. Accessed
17 January 2023.

40


https://www.nbcnews.com/news/us-news/investigators-reasonably-confident-texas-suspect-left-anti-immigrant-screed-tipped-n1039031
https://www.nbcnews.com/news/us-news/investigators-reasonably-confident-texas-suspect-left-anti-immigrant-screed-tipped-n1039031
https://www.countyhealthrankings.org/explore-health-rankings/texas/data-and-resources
https://www.countyhealthrankings.org/explore-health-rankings/texas/data-and-resources
https://shiny.edbuild.org/apps/edbuild-dashboard/

Case 3:22-cv-00057 Document 184-2 Filed on 06/02/23 in TXSD Page 44 of 62

Ferguson, John Wayne. 2020b. "Johnson: Peden Ad Racist, Discriminatory, and a Lie." The
Galveston Daily News, 22 Feb 2020. Accessed 8 Dec 2022.
https://www.galvnews.com/news/article 1f26ee77-55ca-5723-a493-28fdd78f15¢5.html.

Ferguson, John Wayne. 2021a. "Galveston County Commissioners OK Redistricting Map
Despite Protest." The Galveston County Daily News, 12 Nov 2021. Accessed 17 Jan
2023.

Ferguson, John Wayne. 2021b. "Galveston County Commits $1.8M in COVID Relief to Texas
Border Security." The Galveston County Daily News, 4 Oct 2021. Accessed 17 January
2023.

Ferguson, John Wayne. 2021c. "Grand Jury Issues Manslaughter Charge Against Galveston
County Sheriff's Deputy." The Galveston Daily News, 24 Jun 2021. Accessed 8 Dec
2022. https://www.galvnews.com/news/police/free/article_317b2581-b3b0-519b-8e96-
201768b5d240.html.

Ferguson, John Wayne. 2021d. "Political Buzz: County's redistricting might cut out lone
Democrat." Galveston County Daily News, 3 Nov 2021. Accessed 28 Nov 2022.

Ferguson, John Wayne. 2021e. "Political Buzz: Does the Coast Want a Single Commissioner? ."
Galveston County Daily News, 10 November 2021. Accessed 28 Nov 2022.

Ferguson, John Wayne. 2022. "Galveston County argues Armstrong's appointment makes map
suits moot." The Galveston Daily News, 17 Jun 2022. Accessed 28 Nov 2022.

Fucile-Sanchez, Emily, and Meri Davlasheridze. 2020. "Adjustments of Socially Vulnerable
Populations in Galveston County, Texas USA Following Hurricane Ike." Sustainability
12 (17):7097.

Gelman, Andrew, Jeffrey Fagan, and Alex Kiss. 2007. "An analysis of the New York City police
department's “stop-and-frisk” policy in the context of claims of racial bias." Journal of
the American statistical association 102 (479):813-823.

Hamideh, Sara, and Jane Rongerude. 2018. "Social vulnerability and participation in disaster
recovery decisions: public housing in Galveston after Hurricane lke." Natural Hazards
93 (3):1629-1648.

Heath, Keri. 2021. "Group Call Galveston's Slab Weekend Policing Racial Profiling." The
Galveston Daily News, 4 May 2021. Accessed 8 Dec 2022.
https://www.galvnews.com/news/article_e658263a-8187-50al-a3f8-cf2060cec9ee.html.

Heath, Keri. 2022. "Armstrong Elected as GOP Pick for Precinct 4 Commissioner." The
Galveston Daily News, 27 July 2022. Accessed 8 Dec 2022.

Hemphill, Sheryl A, John W Toumbourou, Todd I Herrenkohl, Barbara J McMorris, and Richard
F Catalano. 2006. "The effect of school suspensions and arrests on subsequent adolescent
antisocial behavior in Australia and the United States." Journal of adolescent health 39
(5):736-744.

Highton, Benjamin. 2000. "Residential mobility, community mobility, and electoral
participation." Political Behavior 22 (2):109-120.

Huckfeldt, R. Robert. 1979. "Political Participation and the Neighborhood Social Context."
American Journal of Political Science 23 (3):579-592.

Huckfeldt, Robert, Eric Plutzer, and John Sprague. 1993. "Alternative Contexts of Political
Behavior: Churches, Neighborhoods, and Individuals." Journal Of Politics 55 (2):365-
381.

41


https://www.galvnews.com/news/article_1f26ee77-55ca-5723-a493-28fdd78f15c5.html
https://www.galvnews.com/news/police/free/article_317b2581-b3b0-519b-8e96-201768b5d240.html
https://www.galvnews.com/news/police/free/article_317b2581-b3b0-519b-8e96-201768b5d240.html
https://www.galvnews.com/news/article_e658263a-8187-50a1-a3f8-cf2060cec9ee.html

Case 3:22-cv-00057 Document 184-2 Filed on 06/02/23 in TXSD Page 45 of 62

Hurwitz, Jon, and Mark Peffley. 2005. "Playing the race card in the post—-Willie Horton era: The
impact of racialized code words on support for punitive crime policy." Public Opinion
Quarterly 69 (1):99-112.

Hutchings, Vincent L, and Nicholas A Valentino. 2004. "The centrality of race in American
politics." Annu. Rev. Polit. Sci. 7:383-408.

Hwang, Sean-Shong, and Steve H Murdock. 1982. "Residential segregation in Texas in 1980."
Social Science Quarterly 63 (4):737.

Kimble, John. 2007. "Insuring inequality: The role of the Federal Housing Administration in the
urban ghettoization of African Americans." Law & Social Inquiry 32 (2):399-434.

Kramer, Michael R, and Carol R Hogue. 2009. "Is segregation bad for your health?"
Epidemiologic reviews 31 (1):178-194.

Kruse, Kevin M. 2013. White flight: Princeton University Press.

LBJ School of Public Policy. 1982. School Desegregation in Texas: The Implementation of
United States v. State of Texas.

Lerman, Amy E, and Vesla M Weaver. 2014. Arresting citizenship.: The democratic
consequences of American crime control: University of Chicago Press.

Lindsay, Matthew J. 2018. "The Perpetual Invasion: Past as Prologue in Constitutional
Immigration Law." Roger Williams U. L. Rev. 23:369.

Long, Mark C. 2010. "Changes in the returns to education and college quality." Economics of
Education Review 29 (3):338-347. doi: https://doi.org/10.1016/j.econedurev.2009.10.005.

Lopez Bunyasi, Tehama, and Leah Wright Rigueur. 2015. "“Breaking bad” in black and white:
What ideological deviance can tell us about the construction of “authentic” racial
identities." Polity 47 (2):175-198.

Lyon, Gregory. 2021. "The Conditional Effects of Health on Voter Turnout." Journal of Health
Politics, Policy and Law 46 (3):409-433.

Massey, Douglas S, and Mary J Fischer. 2006. "The effect of childhood segregation on minority
academic performance at selective colleges." Ethnic and Racial Studies 29 (1):1-26.

Mcllwain, Charlton D, and Stephen M Caliendo. 2014. "Mitt Romney’s racist appeals: How race
was played in the 2012 presidential election." American Behavioral Scientist 58
(9):1157-1168.

Mendelberg, Tali. 2001. The Race Card: Campaign Strategy, Implicit Messages, and the Norm
of Equality. Princeton: Princeton University Press.

Mitchell, Ojmarrh. 2005. "A Meta-Analysis of Race and Sentencing Research: Explaining the
Inconsistencies." Journal of Quantitative Criminology 21:439-466.

Mowen, Thomas, and John Brent. 2016. "School discipline as a turning point: The cumulative
effect of suspension on arrest." Journal of research in crime and delinquency 53 (5):628-
653.

Natario, Nick. 2022. "Crowded State Senatee District 11 Seat in Galveston County Could Pull
Austin More to the Right." ABC 13, 9 Feb 2022. Accessed 8 Dec 2022.
https://abc13.com/galveston-county-senate-elections-mayes-middleton-bianca-
gracia/11549927/.

National Conference of State Legislatures. 2022. "Table 2: Excuses to Vote Absentee." accessed
5 Dec 2022. https://www.ncsl.org/research/elections-and-campaigns/vopp-table-2-
excuses-to-vote-absentee.aspx.

Othering and Belonging Institute. 2022. "Technical Appendix." accessed 5 Dec 2022.
https://belonging.berkeley.edu/technical-appendix.

42


https://doi.org/10.1016/j.econedurev.2009.10.005
https://abc13.com/galveston-county-senate-elections-mayes-middleton-bianca-gracia/11549927/
https://abc13.com/galveston-county-senate-elections-mayes-middleton-bianca-gracia/11549927/
https://www.ncsl.org/research/elections-and-campaigns/vopp-table-2-excuses-to-vote-absentee.aspx
https://www.ncsl.org/research/elections-and-campaigns/vopp-table-2-excuses-to-vote-absentee.aspx
https://belonging.berkeley.edu/technical-appendix

Case 3:22-cv-00057 Document 184-2 Filed on 06/02/23 in TXSD Page 46 of 62

Ousey, Graham C, and Matthew R Lee. 2008. "Racial disparity in formal social control: An
investigation of alternative explanations of arrest rate inequality." Journal of Research in
Crime and Delinquency 45 (3):322-355.

Pacheco, Julianna, and Jason Fletcher. 2015. "Incorporating health into studies of political
behavior: Evidence for turnout and partisanship." Political research quarterly 68
(1):104-116.

Pierson, Emma, Camelia Simoiu, Jan Overgoor, Sam Corbett-Davies, Daniel Jenson, Amy
Shoemaker, Vignesh Ramachandran, Phoebe Barghouty, Cheryl Phillips, and Ravi
Shroff. 2020. "A large-scale analysis of racial disparities in police stops across the United
States." Nature human behaviour 4 (7):736-745.

ProPublica. 2017. "Miseducation." accessed 29 Nov 2022.
https://projects.propublica.org/miseducation/district/4814280.

Reardon, Sean F, Demetra Kalogrides, and Kenneth Shores. 2019. "The geography of
racial/ethnic test score gaps." American Journal of Sociology 124 (4):1164-1221.

Romo, Vanessa. 2020. "COVID-19 Patients Given Unproven Drug in Texas Nursing Home in
Disconcerting Move." NPR, 10 Apr 2020. Accessed 8 Dec 2022.
https://www.npr.org/2020/04/10/830348837/covid-19-patients-given-unproven-drug-in-
texas-nursing-home-garnering-criticism.

Rosenstone, Steven J., and John Mark Hansen. 1993. Mobilization, Participation, and
Democracy in America. New York: MacMillan.

Schur, Lisa, Mason Ameri, and Meera Adya. 2017. "Disability, voter turnout, and polling place
accessibility." Social Science Quarterly 98 (5):1374-1390.

Schur, Lisa, Todd Shields, Douglas Kruse, and Kay Schriner. 2002. "Enabling democracy:
Disability and voter turnout." Political Research Quarterly 55 (1):167-190.

Southern Educational Reporting Service. 1961. A statistical summary, State by State, of
segregation-desegregation activity affecting Southern schools from 1954 to present,
together with pertinent data on enrollment, teachers, colleges, litigation and legislation.
Southern Education Reporting Service.

Steffensmeier, Darrell, and Stephen Demuth. 2000. "Ethnicity and Sentencing Outcomes in U.S.
Federal Courts: Who is Punished More Harshly?" American Sociological Review 65
(5):705-729.

Steffensmeier, Darrell, Jeffery Ulmer, and John Kramer. 1998. "The Interaction of Race, Gender,
and Age in Criminal Sentencing: The Punishment Cost of Being Young, Black, and
Male." Criminology 36 (4):763-798. doi: 10.1111/j.1745-9125.1998.tb01265 .x.

Stephens-Dougan, LaFleur. 2021. "The Persistence of Racial Cues and Appeals in American
Elections." Annual Review of Political Science 24:301-320.

Suayan, John. 2009. "Federal Judge Declares Galveston Schools Finally Desegregated."
Southeast Texas Record, 5 May 2009. Accessed 29 Nov 2022.
https://setexasrecord.com/stories/510610985-federal-judge-declares-galveston-schools-
finally-desegregated.

Svitek, Patrick. 2019. "Top Texas Republicans Pressure a County Chair to Resign Over Racist
Text." Texas Tribune, 7 Dec 2019. Accessed 8 Dec 2022.
https://www.texastribune.org/2019/12/07/texas-republicans-racist-text-resign/.

Swift, Wes. 2013. "6 Sue County Over the New Maps for JPs." The Galveston County Daily
News, 27 Aug 2013. Accessed 17 January 2023.

43


https://projects.propublica.org/miseducation/district/4814280
https://www.npr.org/2020/04/10/830348837/covid-19-patients-given-unproven-drug-in-texas-nursing-home-garnering-criticism
https://www.npr.org/2020/04/10/830348837/covid-19-patients-given-unproven-drug-in-texas-nursing-home-garnering-criticism
https://setexasrecord.com/stories/510610985-federal-judge-declares-galveston-schools-finally-desegregated
https://setexasrecord.com/stories/510610985-federal-judge-declares-galveston-schools-finally-desegregated
https://www.texastribune.org/2019/12/07/texas-republicans-racist-text-resign/

Case 3:22-cv-00057 Document 184-2 Filed on 06/02/23 in TXSD Page 47 of 62

Tam Cho, Wendy K., and Thomas J. Rudolph. 2008. "Emanating Political Participation:
Untangling the Spatial Structure Behind Participation." British Journal of Political
Science 38:273-289.

Texas Education Agency. 2022. "STAAR Aggregate Data for 2021-2022." accessed 29 Nov
2022. https://tea.texas.gov/student-assessment/testing/staar/staar-aggregate-data-for-
2021-2022.

The Leadership Conference Education Fund. 2019. Democracy Diverted: Polling Place Closures
and the Right to Vote.

Trounstine, Jessica. 2016. "Segregation and inequality in public goods." American Journal of
Political Science 60 (3):709-725.

U. S. Census Bureau. 2021. 2020 Census Statistics Highlight Local Population Changes and
Nation’s Racial and Ethnic Diversity.

U. S. Census Bureau. 2022. Table S0101: Age and Sex 2021 American Community Survey.

U. S. Department of Education. 2018. Civil Rights Data Collection. United States Department of
Education.

Valentino, Nicholas A, Vincent L Hutchings, and Ismail K White. 2002. "Cues that matter: How
political ads prime racial attitudes during campaigns." American Political Science
Review 96 (1):75-90.

Verba, Sidney, Kay Lehman Schlozman, and Henry Brady. 1995a. Voice and Equality: Civic
Voluntarism in American Politics. Cambridge: Harvard University Press.

Verba, Sidney, Kay Lehman Schlozman, and Henry E. Brady. 1995b. Voice and Equality.
Cambridge: Harvard University.

Weaver, Vesla M, and Amy E Lerman. 2010. "Political consequences of the carceral state."
American Political Science Review 104 (04):817-833.

White, Ariel. 2019. "Misdemeanor disenfranchisement? The demobilizing effects of brief jail
spells on potential voters." American Political Science Review 113 (2):311-324.

Wilson, William Julius. 1996. When Work Disappears. New Y ork: Knopf.

Yanez, Andy. 2022. "Q&A: Get to Know the Candidates for Texas Senate District 11 Ahead of
Primary Election." Community Impact, 10 Feb 202. Accessed 8 Dec 2022.
https://communityimpact.com/houston/pearland-friendswood/government/2022/02/10/ga-
get-to-know-the-candidates-for-texas-senate-district-1 1-ahead-of-primary-election/.

Zaveri, Mihir. 2019. "White Officers Who Led Black Man on Rope Won't Face Criminal
Charges." The New York Times, 19 Aug 2019. Accessed 8 Dec 2022.
https://www.nytimes.com/2019/08/19/us/galveston-rope-donald-neely.html.

Zingher, Joshua N, and Eric M Moore. 2019. "The Power of Place? Testing the Geographic
Determinants of African-American and White Voter Turnout." Social Science Quarterly
100 (4):1056-1071.

44


https://tea.texas.gov/student-assessment/testing/staar/staar-aggregate-data-for-2021-2022
https://tea.texas.gov/student-assessment/testing/staar/staar-aggregate-data-for-2021-2022
https://communityimpact.com/houston/pearland-friendswood/government/2022/02/10/qa-get-to-know-the-candidates-for-texas-senate-district-11-ahead-of-primary-election/
https://communityimpact.com/houston/pearland-friendswood/government/2022/02/10/qa-get-to-know-the-candidates-for-texas-senate-district-11-ahead-of-primary-election/
https://www.nytimes.com/2019/08/19/us/galveston-rope-donald-neely.html

Case 3:22-cv-00057 Document 184-2 Filed on 06/02/23 in TXSD Page 48 of 62

APPENDIX B: ALTERNATIVE MAPS

Alternative Map 1
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Precinct | Total Anglo | Non- Hispanic | Black Asian Native
Population | CVAP | Anglo CVAP CVAP | CVAP CVAP
CVAP
1 88,586 69.9% | 30.1% 19.0% 7.3% 3.1% 1.0%
2 87,697 62.4% | 37.6% 20.6% 14.5% 1.7% 1.0%
3 86,450 45.9% | 54.1% 23.1% 26.4% 3.2% 0.4%
4 87,949 74.5% | 25.5% 14.0% 5.2% 4.9% 1.1%
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Alternative Map 2

Precinct | Total Anglo | Non- Hispanic | Black Asian Native
Population | CVAP | Anglo CVAP CVAP | CVAP CVAP
CVAP
1 88,586 69.9% | 30.1% 19.0% 7.3% 3.1% 1.0%
2 87,173 63.5% | 36.5% 20.5% 13.1% 2.0% 1.0%
3 86,974 45.1% | 54.9% 23.2% 27.5% 2.9% 0.4%
4 87,949 74.5% | 25.5% 14.0% 5.2% 4.9% 1.1%
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Alternative Map 3
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Precinct | Total Anglo | Non- Hispanic | Black Asian Native
Population | CVAP | Anglo CVAP CVAP | CVAP CVAP
CVAP
1 88,586 69.9% | 30.1% 19.0% 7.3% 3.1% 1.0%
2 87,222 66.1% | 33.9% 20.2% 10.9% 1.7% 1.1%
3 87,738 44.0% | 56.0% 23.6% 28.3% 2.7% 0.5%
4 87,136 73.5% | 26.5% 13.4% 6.4% 5.7% 0.9%
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Alternative Map 4

Precinct | Total Anglo | Non- Hispanic | Black Asian Native
Population | CVAP | Anglo CVAP CVAP | CVAP CVAP
CVAP
1 89,244 69.7% | 30.3% 18.0% 6.4% 4.7% 1.1%
2 87,514 64.1% | 35.9% 21.0% 11.9% 2.0% 1.0%
3 87,826 44.9% | 55.2% 25.0% 27.7% 1.3% 0.5%
4 86,098 75.7% | 24.3% 12.0% 6.3% 5.0% 1.0%
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Alternative Map 5 (NAACP Plaintiffs’ Illustrative Map 3)

Galveston County, TX
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Illustrative Plan 3

*Population and Demographic information available in expert report of William S. Cooper
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e Marquette University School of Law. November 2012. “The Collateral Consequences of

Mass Imprisonment.”

e Yale University. Detaining Democracy Conference. November 2012. “The Effects of

Imprisonment and Community Supervision on Political Participation.”
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e Brown University. American Politics Workshop. October 2012. “Mass Imprisonment

and Neighborhood Voter Turnout.”

e American Bar Association National Meeting, August 2012. “Mass Imprisonment:

Consequences for Society and Politics.”

e University of Madison-Wisconsin. American Politics Workshop. March 2012. “The

Spatial Concentration of Imprisonment and Racial Political Inequality.”

e American Political Science Association Annual Meeting. 2011. “Theme Panel: How Can

Political Science Help Us Understand the Politics of Decarceration?”

e University of Pennsylvania. Democracy, Citizenship, and Constitutionalism Conference.

April, 2011. “Vicarious Imprisonment and Neighborhood Political Inequality.”

e University of Chicago School of Law. Public Laws Colloquium. Chicago, IL. November,
2010. ““The Effects of Neighborhood Incarceration Rates on Individual Political Efficacy

and Perceptions of Discrimination.”

e Pomona College. November, 2010. “Incarceration Nation.”

e University of Washington. Surveying Social Marginality Workshop. October 2010.

“Using Government Data to Study Current and Former Felons.”

e American Bar Foundation, Chicago, IL, September 2010. “The Effects of Neighborhood

Incarceration Rates on Individual Political Attitudes.”

e Northwestern University. Chicago Area Behavior Conference. May 2010. “Trading
Democracy for Justice: The Spillover Effects of Incarceration on Voter Turnout in

Charlotte and Atlanta.”

e Annual Meeting of the Law and Society Association, Chicago, IL, May 2010.
“Neighborhood Criminal Justice Involvement and Voter Turnout in the 2008 General

Election.”

e Annual Meeting of the Southern Political Science Association, Atlanta, GA, January 2010.
“The Art and Science of Voter Mobilization: Grassroots Perspectives on Registration and

GOTYV from Charlotte, Atlanta, and Chicago.”

e University of Illinois at Chicago. Institute for Government and Public Affairs. November
2009. "Turnout and Party Registration among Convicted Offenders during the 2008

Presidential Election."
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e Annual Meeting of the American Political Science Association, Toronto, Ontario, Canada,
September 2009. "'I Wanted to Vote for History:' Turnout and Party Registration among
Convicted Offenders during the 2008 Presidential Election."

e Harris School of Public Policy, University of Chicago. American Politics Workshop.
December 2008. “Trading Democracy for Justice? The Spillover Effects of Imprisonment
on Neighborhood Voter Participation.”

e Northwestern University School of Law. Law and Political Economy Colloquium.
November 2008. “Did Disfranchisement Laws Help Elect President Bush? New Evidence
on the Turnout Rates and Candidate Preferences of Florida's Ex-Felons."

e University of California, Berkeley. Center for the Study of Law and Society. October
2008. “Trading Democracy for Justice? The Spillover Effects of Imprisonment on
Neighborhood Voter Participation.”

e Law and Society Association Annual Meeting, Montreal, Canada, May 2008.
“Did Disfranchisement Laws Help Elect President Bush? New Evidence on the Turnout
Rates and Candidate Preferences of Florida's Ex-Felons."

e Law and Society Association Annual Meeting, Montreal, Canada, May 2008. "Trading
Democracy for Justice? The Spillover Effects of Imprisonment on Neighborhood Voter
Participation."

e Midwest Political Science Association Conference, Chicago, IL, April 2007. Paper:
“Concentrated Incarceration: How Neighborhood Incarceration Decreases Voter
Registration.”

Working Papers Under Review

e “Introduction” (with Jenn Jackson and Periloux Peay) in Freedom Dreams: A
Symposium on Abolition. Eds. Jenn Jackson, Periloux Peay, and Traci Burch. Social
Science Quarterly.

e “The Effects of Community Police Performance on Protest in Chicago” (For
Symposium Honoring John Hagan)

e  Which Lives Matter?

Additional Activities

e Expert witness in Kelvin Jones vs. Ron DeSantis, etc. et al. (U.S. District Court for the
Northern District of Florida Consolidated Case No. 4:19-cv-00).
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e Expert witness in Community Success Initiative, et al., Plaintiffs v. Timothy K. Moore
(Superior Court, Wake County, NC Case No. 19-cv-15941).

e Expert witness in People First of Alabama v. Merrill (U.S. District Court in Birmingham,
Alabama, Case No. 2: 20-cv-00619-AKK)

e Expert witness in Florida State Conference of the NAACP v. Lee (U.S. District Court in
the Northern District of Florida, Case No. 4:21-cv-00187-MW-MAF)

e Expert witness in One Wisconsin Institute Inc. v. Jacobs (U.S. District Court in the
Western District of Wisconsin, Case No. 15-CV-324-JDP).

o Expert witness in Alpha Phi Alpha Fraternity Inc., et al. v. Raffensperger (U.S. District
Court for the Northern District of Georgia, Case No. 1:21-cv-05337-SCJ)

e Expert witness in Robinson, et al. v. Ardoin (U.S. District Court for the Middle District of
Louisiana, Civil Action No. 22-cv-00211).

e Expert witness in Nairne, et al. v. Ardoin (U.S. District Court for the Middle District of
Louisiana, Civil Action No. 3:22-cv-00178 SDD-SDJ).

e Expert witness in White, et al. v. State Board of Election Commissioners, et al. (U. S.
District Court for the Northern District of Mississippi, Civil Action No. 4:22-cv-00062-
SA-IMV).

10
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Exhibit 2
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Declaration of Tye Rush

Background Information

1.

2.

3.

Pursuant to 28 U.S.C. § 1746, I, Tye Rush, declare the following:

My name is Tye Rush and | am over the age of 18.

I am currently a Senior Fellow at the UCLA Voting Rights Project (VRP). At the UCLA
VRP my duties include managing and processing data and maps, conducting statistical
analysis of voting results, and working with census data or voter file data to assess
racial/ethnic demographics. | am the head of redistricting mapping and GIS at UCLA
VRP. In my role with VRP | teach advanced courses and train undergraduate students,
graduate students, and research fellows on how to properly draw maps to redistrict
cities, counties, and states. During my time as Senior Fellow with the UCLA Voting
Rights Project, | collaborated with statisticians and political scientists to conduct
mapping analysis in numerous jurisdictions. | also completed mapping training with Dr.

Matt A. Barreto, Dr. Gabriel Sanchez, and Dr. Loren Collingwood.

I have designed and taught a full undergraduate course on voting rights, including

mapping at UCLA in the department of Political Science.

Beyond my work at UCLA VRP, | have been hired as a consultant to draw and evaluate
maps in California for different organizations and advocacy groups as they pertain to

redistricting efforts in 2021.

I received my B.A. in Public Service/Political Science from the University of

California, Riverside in 2016. | received my M.A. in Political Science from the
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University of California, Los Angeles in 2019. My doctoral dissertation project
concerning the Voting Rights Act was awarded the Dissertation Scholars Award from

Princeton University Mamdouha S. Bobst Center for Peace and Justice.

7. My full professional qualifications and activities are set forth in my curriculum vitae. A
true and correct copy has been attached hereto as Appendix A. | am being compensated
by the Plaintiffs at a rate of $275 an hour for my work and $350 per hour for any oral

testimony in this case.

Scope of Work

8. The Petteway Plaintiffs in this suit requested that | investigate the ability to draw a
mapping plan for Galveston County, Texas that both meets the standards set forth in
Gingles I and does not dilute the voting strength of Black and Latino communities from

electing their candidates of choice.

9. To conduct this analysis, I used ESRI Redistricting software, Dave’s Redistricting
Application (DRA), and gGIS. ESRI Redistricting is an online Geographic Information
System (GIS) software that allows users to draw maps and district boundaries. It is the
world's leading GIS mapping software and is commonly used by GIS specialists

throughout the country.

Executive Summary

10. Galveston County’s Black and Latino populations are sufficiently large enough in
combination to constitute a majority in a single-member Galveston County

Commission District.
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11. Galveston County’s Black and Latino populations are geographically compact such that
they can constitute a majority in a single-member Galveston County Commission
District.

12. A single-member Galveston County Commission District that provides the opportunity
for Black and Latino voters to elect candidates of choice, while also complying with

traditional redistricting principles, is possible to draw in multiple configurations.

Galveston County, Texas Demographics

13. According to the 2020 Decennial Census, there has been an increase in percent
Hispanic (and/or Latino) population in Galveston County, while there has been a
decrease in the percent Anglo population. Further, comparing the 2019 American
Community Survey (ACS) 5 year estimates to the 2010 American Community
Survey (ACS) 5 year estimates, it is clear that there has been an increase in the
percent Hispanic Citizen Voting Age Population (CVAP).

14. In Table 1, I have provided a chart demonstrating the demographic changes in

Galveston County, TX between 2010 and 2020.
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Table 1: Galveston County, TX Demographics 2010 - 2020*

2010 Census 2020 Census
Total Percent Total Percent
Total Population 291,309 350,682
Anglo 172,652 59.3% 191,358 54.6%
Hispanic 65,270 22.4% 88,636 25.3%
Black 39,229 13.5% 43,120 12.3%

2010 ACS 5-Year Estimates 2019 ACS 5-Year Estimates

Total Citizen
Voting Age
Population

(CVAP) 197,805 234,350

Anglo Citizen
Voting Age
Population

(CVAP) 133,300 67.4% 150,220 64.1%

Hispanic Citizen
Voting Age
Population

(CVAP) 29,350 14.8% 42,775 18.3%

Black Citizen
Voting Age
Population

(CVAP) 28,315 14.3% 30,190 12.9%

Source: The Decennial Census and ACS Data in this table were compiled using Social Explorer. For more
information, visit: https://www.socialexplorer.com/product

! Redistricting & Voting Rights Data Office. “Citizen Voting Age Population by Race and Ethnicity.”
2022. American Community Survey. U.S. Census Bureau. https://www.census.gov/programs-
surveys/decennial-census/about/voting-rights/cvap.htmi

4
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15. According to the 2020 Decennial Census, the Latino CVAP in Galveston County
increased from 29,350 to 42,775. According to the 2019 American Community Survey
(ACS) 5 year estimates, the Latino CVAP increased about four percent. The combined
Black and Latino CVAP in the County is 31.2 %. When including Asian Americans
and other non-Anglo populations, the total racial minority CVAP of Galveston was

35.9% based on the 2019 ACS 5 year estimates.

16. When examining the 2012 Commissioner Court’s map, it is clear that there was an

increase in the minority total population and CVAP in Commissioner Precinct 3.

17. Table 2, below, provides demographic information from the 2020 Decennial Census

applied to the 2012 Galveston County Commissioner Precinct 3.

Table 2: Galveston County, TX Precinct 3 in Commissioners Court 2012 Adopted Plan

2020 Data
Total Percent
Total Population 79,916
Anglo 24,007 30.0%
Hispanic 27,124 33.9%
Black 26,506 33.2%
Total Citizen Voting Age Population 54,521
Anglo Citizen Voting Age Population 20,857 38.3%
Hispanic Citizen VVoting Age Population 13,714 25.2%
Black Citizen Voting Age Population 18,163 33.3%

Source: The Decennial Census and ACS Data in this table come from the reports generated by DRA 2020. For more
information, visit: https://davesredistricting.org/maps#aboutdata

5
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18. Under the Commissioners Court plan adopted in 2012 and using 2020 data from the
Census Bureau’s American Community Survey (ACS) 5-year estimates, Commissioner

Precinct 3 would consist of a majority Black and Latino citizen voting age population.

19. Specifically, the CVAP of Precinct 3 would be 33.3% Black and 25.2% Latino.

20. Based on 2020 American Community Survey (ACS) data from the U.S, Census Bureau,

Commissioner Precinct 3 in the 2012 plan was a majority-minority precinct in 2021.

21. The adopted map in 2021 for the Galveston County Commissioners Court does not

include a majority Black and Latino commissioner district.

22. Under the 2021 adopted map, Precinct 2 replaced Precinct 3 as the commission precinct
with the highest Latino and Black populations. Under the 2021 adopted map Precinct 2
contains a Latino CVAP of 20.6% and a Latino VAP of 23.0%. Under the 2021
adopted map, Precinct 2 contains a Black CVAP of 14.4% and Black VAP of 14.0%.
None of the precincts in the 2021 adopted map contain a Black and Latino majority

VAP or CVAP.

23. Table 3, below, provides a demographic breakdown of the 2021 adopted map for

Galveston County Commissioner Precinct 2.
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Table 3: Galveston County, TX Precinct 2 in Commissioners Court 2021 Adopted Plan

2020 Data
Total Percent
Total Population 87,697
Anglo 47,460 54.1%
Hispanic 22,725 25.9%
Black 13,543 15.4%
Total Citizen Voting Age Population 64,753
Anglo Citizen Voting Age Population 40,422 62.4%
Hispanic Citizen Voting Age Population 13,325 20.6%
Black Citizen Voting Age Population 9,354 14.4%
Total Voting Age Population 71,389
Anglo Voting Age Population 41,421 58.0%
Hispanic VVoting Age Population 16,431 23.0%
Black Voting Age Population 9,511 13.3%

Source: The Decennial Census and ACS Data in this table come from the reports generated by DRA 2020 and ESRI
redistricting. For more information, visit: https://davesredistricting.org/maps#aboutdata

24. For over 20 years, Precinct 3 has been represented by Commissioner Stephen Holmes, a

Black male and candidate of choice for the Black and Latino voters within the precinct.

25. Precinct 3 has been the sole district where Black and Latino voters have been able to

elect their candidate of choice since 1988.
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Gingles Standards

26. Section 2 of the Voting Rights Act is violated when an electoral system dilutes the
voting strength of a minority community, depriving the members of that community of

their right to an equal opportunity to elect representatives of their choice. 52 U.S.C. 8§

10301.

27. The U.S. Supreme Court, in Thornburg v. Gingles, 478 U.S. 30, 50-51 (1986),
identified three necessary preconditions (“the Gingles preconditions”) for a claim of

vote dilution under Section 2 of the Voting Rights Act:

a. the minority group must be “sufficiently large and geographically compact to

constitute a majority in a single-member district”;
b. the minority group must be “politically cohesive”; and

c. the majority must vote “sufficiently as a bloc to enable it . . . usually to defeat the

minority’s preferred candidate.”

Redistricting Principles in Galveston County

28. Galveston County listed the following six factors? considered in adopting the 2021
Commissioners Court Precinct Map:
a. Compliance with the requirements under the Fourteenth Amendment to the U.S.
Constitution and with the VRA, with the most important requirements being the
equalization of the population and making precincts geographically sound.

b. Unified representation on Galveston Island and Bolivar Peninsula.

2 Defs. 15t Supp. Resp. to U.S. Interrog. No. 1
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c. Compactness of Commissioners Court precincts.

d. Minimizing splitting of voting tabulation districts (VTDs).

e. Only after the prior factors were achieved, ensuring incumbents resided in their
precincts.

f. Partisan composition of districts.

Gingles I: The Minority Group Must be “Sufficiently large and geographically compact to

constitute a majority in a single member district.”

29. The Latino and Black communities of Galveston County are sufficiently large and
geographically compact to constitute a majority in one of the Commissioners Court

precincts.

30. From 2010 to 2020, the Black and Latino populations combined grew at a faster rate

and in larger numbers than the Anglo population in Galveston.

31. Below are three demonstrative maps, labeled DEMONSTRATIVE MAP 1,
DEMONSTRATIVE MAP 2, AND DEMONSTRATIVE MAP 3. Each of these maps

create a majority Black and Latino district in Commissioner Precinct 3.

32. In drawing demonstration maps, | considered compliance with the one-person, one-vote
requirement as applied to local jurisdictions and traditional redistricting criteria®~
compactness, contiguity, preservation of political subdivisions, preservation of

communities of interest, preservation of cores of prior districts, and incumbent

3 National Conference of State Legislatures. “Redistricting Criteria.”
https://www.ncsl.org/redistricting-and-census/redistricting-criteria


http://www.ncsl.org/redistricting-and-census/redistricting-criteria
http://www.ncsl.org/redistricting-and-census/redistricting-criteria
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protection. | was also aware and mindful of the above six redistricting factors

considered by Galveston County.

33. These demonstration maps were drawn using DRA 2020, an online redistricting
platform that uses data from the Decennial Census and from the Census Bureau’s

American Community Survey (ACS).*

DEMONSTRATIVE MAP 1

34. Figure 1, below, shows DEMONSTRATIVE MAP 1, where the majority black and

Hispanic district is Precinct 3.

Figure 1: Demonstrative Map 1

4 DRA 2020. https://davesredistricting.org/maps#aboutus
10
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35. Table 4, below, provides a demographic breakdown of DEMONSTRATIVE MAP 1
from the total population tabulations in the 2020 Decennial Census and from the
Citizen Voting Age Population (CVAP) 5-year estimates in the 2020 American

Community Survey (ACS) data.

Table 4: Demographics of DEMONSTRATIVE MAP 1

Precinct Total Pop Deviation Total Anglo Hispanic Black
CVAP CVAP CVAP CVAP
1 88625 1.09% 62349 68.96% 18.55% 9.46%
2 86200 -1.68% 62652 73.89% 15.42% 5.83%
3 87007 -0.76% 59663 40.41% 26.14% 30.42%
4 88850 1.35% 54661 69.62% 16.72% 7.33%

Source: The Decennial Census and ACS Data in this table come from the reports generated by DRA 2020. For more
information, visit: https://davesredistricting.org/maps#aboutdata

36. In drawing DEMONSTRATIVE MAP 1, | considered compliance with the
commission’s stated redistricting criteria.

37. DEMONSTRATIVE MAP 1 equalizes the population by balancing the total population
deviation between the smallest and largest Precincts, so that it remains under the 10%
deviation threshold.

38. DEMONSTRATIVE MAP 1 does not split any VTDs.

39. In DEMONSTRATIVE MAP 1, the Black and Latino combined CVAP is 56.56%,

which is above the 50.01% Gingles | threshold.

11
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DEMONSTRATIVE MAP 2

40. Figure 2, below, shows DEMONSTRATIVE MAP 2, where the majority black and

Hispanic district is Precinct 3.

Figure 2: DEMONSTRATIVE MAP 2

41. Table 5, below, provides a demographic breakdown of DEMONSTRATIVE MAP 2
from the total population tabulations in the 2020 Decennial Census and from the
Citizen Voting Age Population (CVAP) 5-year estimates in the 2020 American

Community Survey (ACS) data.

12



Case 3:22-cv-00057 Document 184-3 Filed on 06/02/23 in TXSD Page 14 of 26

Table 5: Demographics of DEMONSTRATIVE MAP 2

Precinct Total Pop Deviation Total Anglo Hispanic Black
CVAP CVAP CVAP CVAP
1 85335 -2.66% 66386 63.73% 21.78% 7.47%
2 86200 -1.68% 67231 67.28% 18.63% 7.51%
3 92696 5.73% 70494 35.72% 31.18% 30.04%
4 86451 -1.39% 63271 66.85% 17.69% 6.10%

Source: The Decennial Census and ACS Data in this table come from the reports generated by DRA 2020. For more

information, visit: https://davesredistricting.org/maps#aboutdata

42. In drawing DEMONSTRATIVE MAP 2, | consider compliance with the commission’s

stated redistricting criteria.

43. DEMONSTRATIVE MAP 2 equalizes the population by balancing the total population

deviation between the smallest and largest Precincts, so that it remains under the 10%

deviation threshold.

44, DEMONSTRATIVE MAP 2 does not split any VTDs.

45, In DEMONSTRATIVE MAP 2, the Black and Latino combined CVAP is 61.22%,

which is above the 50.01% Gingles | threshold.

DEMONSTRATIVE MAP 3

46. Figure 3, below, shows DEMONSTRATIVE MAP 3, where the majority black and

Hispanic district is Precinct 3.

13
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Figure 3: DEMONSTRATIVE MAP 3

47. Table 6, below, provides a demographic breakdown of DEMONSTRATIVE MAP 3
from the total population tabulations in the 2020 Decennial Census and from the
Citizen Voting Age Population (CVAP) 5-year estimates in the 2020 American

Community Survey (ACS) data.

14
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Table 6: Demographics of Demonstrative Map 3

Precinct Total Pop Deviation Total Anglo Hispanic Black
CVAP CVAP CVAP CVAP
1 86536 -1.29% 60523 70.42% 19.18% 7.22%
2 87749 0.09% 63363 73.82% 15.67% 5.68%
3 89918 2.56% 61900 39.73% 25.80% 31.67%
4 86479 -1.36% 53539 69.97% 15.78% 7.72%

Source: The Decennial Census and ACS Data in this table come from the reports generated by DRA 2020. For more
information, visit: https://davesredistricting.org/maps#aboutdata

48.

49.

50.

51.

52.

53.

In drawing DEMONSTRATIVE MAP 3, | considered compliance with the
commission’s stated redistricting criteria.

DEMONSTRATIVE MAP 3 equalizes the population by balancing the total population
deviation between the smallest and largest Precincts, so that it remains under the 10%
deviation threshold.

DEMONSTRATIVE MAP 3 splits only five VTDs to achieve lower population
deviation from the smallest precinct to the largest precinct, although only the 10%
deviation threshold is required.

DEMONSTRATIVE MAP 3 splits five voting precincts to achieve a lower population
deviation.

In DEMONSTRATIVE MAP 3, the Black and Latino combined CVAP is 57.47%,
which is above the 50.01% Gingles | threshold.

I balance these factors in the three demonstration maps above and show that a map can
be drawn that preserves Precinct 3 as a majority black and Hispanic Commissioners

Court precinct.

15
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54. In each of the three demonstration maps above, a Black and Hispanic majority district,
Precinct 3, was drawn, keeping communities of interest together while balancing the

legal redistricting requirements.

The Adopted Map Cracks Apart Galveston County’s Black and Latino VVoters

55. The 2021 adopted map visibly cracks the Black and Latino communities among all four

precincts.

56. The Brennan Center for Justice’s guide on redistricting defines cracking as a process
that “splits groups of people with similar characteristics, such as voters of the same
party affiliation, across multiple districts. With their voting strength divided, these

groups struggle to elect their preferred candidates in any of the districts.”

57. Specifically, Latino and Black communities in La Marque and Texas City are split up

between multiple precincts compared to the 2012 plan.

58. La Marque and Texas City are majority Latino and Black CVAP cities in Galveston
County, according to the ACS 2019-5 Year Estimates on Citizen Voting Age

Population.

% Julia Kirschenbaum and Michael Li. “Gerrymandering Explained” (2021). Brennan Center for Justice.

16
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Table 7: Citizen Voting Age Population in La Marque and Texas City

La Marque City, Texas City, Texas
Texas
Total Citizen Voting Age Population: 12,005 34,440
Anglo CVAP 4,825 40.2% 15,450 44.9%
Hispanic CVAP 2,665 22.2% 8,025 23.3%
Black CVAP 4,000 33.3% 9,910 28.8%
Hispanic + Black CVAP 6,665 55.50% 17,935 52.10%

Source: The Decennial Census and ACS Data in this table were compiled using Social Explorer. For more
information, visit: https://www.socialexplorer.com/product

Figure 4: La Marque, TX in Galveston County Commissioners Court Adopted Map 2
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Figure 4 (Zoomed In): La Marque, TX in Galveston County Commissioners Court
Adopted Map 2
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La Marque High School

First Baptist Church;

La Marque City Hall

59. La Marque City Hall was redistricted into Precinct 4 of the adopted Map 2, while the

rest of La Marque was redistricted into Precinct 2 of the adopted Map 2.

60. The La Marque First Baptist Church is in Precinct 2 of the adopted Map 2 after

redistricting, but is split up from the rest of La Marque that is included in Precinct 4.

61. Carver Park in Texas City, Texas was part of a land donation in 1948 so that a park

serving the black community in the county could be built.® Carver Park has been

& Moore Memorial Public Library. “Parks & Community Centers.”
https://www.texascitytx.gov/389/Parks-Community-Centers
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redistricted from Precinct 3, the former minority opportunity district, to Precinct 4 of

the adopted Map 2.

62. College of the Mainland in Texas City, Texas, a college with a majority Latino and
Black student body’ has been redistricted from Precinct 3, the former minority

opportunity district, to Precinct 4 of the adopted Map 2.
63. La Marque High School is 60.8% Black and 25.9% Latino.®

64. La Marque High School, the supermajority Latino and Black high school, was
redistricted from Precinct 3, the former minority opportunity district, to Precinct 4 of

the adopted Map 2.

Analysis of Galveston County Commissioners Court Proposed Map 1

65. Table 8, below, provides demographic information from the 2020 Decennial Census

applied to the Galveston County Commissioner Proposed Map 1.

7 College of the Mainland. “Demographics & Diversity Report.” College Confidential.
https://www.collegefactual.com/colleges/college-of-the-mainland/student-life/diversity/

8 The Texas Tribune. “La Marque High School.” https://schools.texastribune.org/districts/texas- city-isd/la-marque-
high-school/
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Table 8: Galveston County, TX Commissioners Court Proposed Map 1

Precinct 1 Precinct 2 Precinct 3 Precinct 4
Total Pop 87,659 86,431 88,633 87,959
Total CVAP 60,697 61,968 61,195 55,465
White CVAP 68.65% 72.02% 41.73% 71.42%
Hispanic CVAP 20.74% 16.16% 24.28% 15.33%
Black CVAP 8.09% 7.55% 30.86% 5.82%

Source: The Decennial Census and ACS Data in this table come from the reports generated by DRA 2020. For more
information, visit: https://davesredistricting.org/maps#aboutdata

66.

67.

68.

69.

The 2021 proposed Map 1 was one of two final redistricting plan options. Proposed
Map 2 was ultimately adopted by the Commissioners Court at the end of 2021

redistricting cycle, selected over Map 1.

In proposed Map 1, the core of the precinct that has been the sole district where Black
and Latino voters have been able to elect their candidate of choice, Precinct 3, is

preserved.

Under proposed Map 1, Precinct 3 would consist of a majority Black and Latino citizen
voting age population. Specifically, the citizen voting age population of Precinct 3
using 2020 ACS data, generated from DRA 2020 population reports, would be 30.86%

Black and 24.28% Latino.

I have examined research on local elections and the research reports that in proposed

Map 1, Precinct 3 performs for the minority preferred candidates.
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Conclusion

70. It is my understanding that discovery is ongoing and there is data not yet produced. As
more data becomes available or if additional evidence is discovered, | reserve my right
to supplement this report and to provide additional analysis.

71. 1 declare under penalty of perjury that the foregoing is true and correct.
Dated: May 15, 2023

Yo o

Tye Rush

Executed by:
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Expert Declaration and Report of William S. Cooper — January 2023

L. INTRODUCTION

1. My name is William S. Cooper. I have a B.A. in Economics from Davidson College.
As a private consultant, I serve as a demographic and redistricting expert for the NA4CP Plaintiffs
(“Plaintiffs”) in this matter.

A. Redistricting Experience

2. Thave testified at trial as an expert witness on redistricting and demographics in
federal courts in about 50 voting rights cases since the late 1980s. Over 25 of those cases led to
changes in local election district plans. Five cases resulted in changes to statewide legislative
boundaries: Rural West Tennessee African-American Affairs Council, Inc. v. McWherter, No. 92-
cv-2407 (W.D. Tenn. 1995); Old Person v. Brown, No. 96-cv-0004 (D. Mont. 2002); Bone Shirt
v. Hazeltine, No. 01-cv-3032 (D.S.D. 2004); Alabama Legislative Black Caucus v. Alabama, No.
12-cv-691 (M.D. Ala. 2017), and Thomas v. Reeves, 3:18cv441 (S.D. Miss. 2019). In Bone Shirt
v. Hazeltine, the court adopted the remedial plan I developed.

3. In 2022, I testified as an expert on redistricting and demographics in six cases
challenging district boundaries under Section 2 of the Voting Rights Act: Caster v. Merrill, No.
21-1356-AMM (N.D. Ala.), Pendergrass v. Raffensperger, No. 21-05337-SCJ (N.D. Ga.), Alpha
Phi Alpha Fraternity v. Raffensperger, No. 21-05339-SCJ (N.D. Ga.), NAACP v. Baltimore
County, No.21-cv-03232-LKG (Md.), Christian Ministerial Alliance v. Hutchinson No. 4:19-cv-
402-JM (E.D. Ar.), and Robinson v. Ardoin, No. 3:22-cv-00211-SDD-SDJ (M.D. La.). I also
testified at trial as an expert on demographics in NAACP v. Lee, No. 4:21cv187-MW/MAF (N.D.
Fla.), a case involving recent changes to Florida election law.

4.  Since the release of the 2020 Census, three county commission-level plans I

developed as a private consultant have been adopted by local governments in San Juan County,
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Utah, Bolivar County, Mississippi, and Washington County, Mississippi. In addition, a school
board plan I developed was adopted by the Jefferson County, Alabama Board of Education
subsequent to my expert work in a school desegregation case — Stout v. Jefferson County Board
of Education, No. 2:65-cv-00396-MHH (N.D. Ala.).

5. My redistricting experience is further documented in my curriculum vitae, appended
to this Declaration as Exhibit A.!

B. Purpose of Declaration

6.  The attorneys for Plaintiffs in this matter asked me to determine whether, while
accounting for traditional race-neutral redistricting principles, the combined Black and Latino?
population in Galveston County is “sufficiently large and geographically compact” to allow for a
majority- Black/Latino Commissioners Court precinct (“‘commissioners precinct”), according to
the 2020 Census — i.e., a single-member commissioner precinct in a four-precinct plan that meets

the first Gingles precondition (“Gingles 1).3

1 Thave also testified and/or provided expert declarations in non-redistricting matters in the past four years,
including Ellison v. Madison County Board of Education, No. 5:63-CV-00613 (N.D. Ala.); Horton v. Lawrence
County Board of Education, No. 5:66-CV-00445 (N.D. Ala.); Stout v. Jefferson County Board of Education,
No. 2:65-CV-00396 (N.D. Ala.); Thomas et al. v. St. Martin Parish School Board, No. 65-11314 (W.D. La);
Ellis et al. v. City of Hobbs, No. 2:17-CV-01011 (D.N.M.); NARSOL et al. v. Joshua Stein, No. 1:17-CV-53
(M.D.N.C)).

2 Inthis report, unless otherwise indicated, “Black” or “African American” refers to persons who are non-
Hispanic single-race Black or non-Hispanic Any Part Black (i.e., persons of two or more races and some part
Black). “Latino” refers to persons of any race who identify as Hispanic or Latino. It is my understanding that,
following the U.S. Supreme Court decision in Georgia v. Ashcroft, 539 U.S. 461 (2003), the “Any Part”
definition is an appropriate Census classification to use in most Section 2 cases.

For consistency with Galveston County’s reporting methodology, as reflected in the 2011 pre-clearance
submission that excludes multi-race African Americans from the count of non-Hispanic Blacks, I also include
numerical or percentage references identifying non-Hispanic single-race Black as “NH SR Black” in this report.

For consistency with the U.S. Department of Justice’s reporting methodology, as reflected in the ACS Special
Tabulation for CVAP calculations, I also include numerical or percentage references that counts NH SR Black
persons and non-Hispanic persons of two races who are part Black and part White as Black using the term “NH
DOJ Black” in this report.

3 See Thornburg v. Gingles, 478 U.S. 30, 50 (1986).
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7. The attorneys for Plaintiffs in this matter also asked me to provide an analysis of
three maps: (i) the Benchmark County Commissioners Plan, which I understand was used in
elections from 2012 through 2020 (the “Benchmark Plan”), (ii) the new plan adopted in 2021 (the
“Enacted Plan”), which I understand was titled “Galveston Texas Map 1"’ during the redistricting
process, as well as (iii) the alternative Galveston Texas Map 1 (“Map Proposal 1”) that was also
proposed during the 2021 redistricting process. The attorneys for Plaintiffs also asked me to opine
on the factors that Defendants represented (in discovery responses from December 2022) were
considered during the 2021 redistricting process as they relate to these maps.

8.  Lastly, the attorneys for Plaintiffs also asked me to include in my report information
on the demographics and the socioeconomic characteristics of the population in Galveston
County.

C. Methodology and Sources

9.  For purposes of the Gingles I citizen voting age analysis in this report, I define a
majority-Black/Latino Commissioners precinct as one that has a majority Black and Latino citizen
voting age population (“CVAP)”, i.e., at a minimum, Black CVAP (“BCVAP”) plus Latino
CVAP (“LCVAP”) must be over 50%. I refer to this using the abbreviated term “B+LCVAP
majority”.4

10. Exhibit B describes in more detail the sources and methodology I have employed in

the preparation of this report. Briefly, I used the Maptitude for Redistricting software program to

The CVAP reported herein are estimates based on block group level estimates published by the U.S. Census
Bureau’s American Communities Survey (ACS). In the summary population exhibits that I have prepared for
each plan, I report the “NH DOJ Black CVAP” metric. The “NH DOJ Black CVAP” category includes voting
age citizens who are either non-Hispanic (“NH”) single-race (“SR”) Black or NH Black and White. An “Any
Part NH Black CVAP” category cannot be calculated from the 5-Year ACS Census Bureau Special Tabulation.

The most current 5-year ACS data available is from the 2016-2020 ACS Special Tabulation, with a survey
midpoint of July 1, 2018. It is available at https://www.census.gov/programs-surveys/decennial-
census/about/voting-rights/cvap.html.
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develop and analyze plans. I also relied on population data and corresponding geographic
shapefiles from the U.S. Census Bureau, election plan shapefiles from the Defendants, as well as
information released by the U.S. Department of Justice as part of the Section 5 preclearance
process in effect until 2013.

11. Finally, for background, I also reviewed the changes made in a prior Commissioners
Precinct plan enacted in 2011, as reflected in excerpts of Galveston’s Section 5 pre-clearance
submission which I have appended to this report as Exhibit G.>

12.  All of the data and facts relied upon in forming my opinion, as well as assumptions [
made in forming my opinions, are included in this report and its Exhibits.

13. I am being compensated at a rate of $150 per hour for this matter, and my payment
is not contingent in any way upon its outcome.

D. Summary and Expert Conclusions

14. Based upon my analysis, I conclude the following:

15. The combined Black and Latino population in Galveston County has grown
consistently since the 1990 Census — in both absolute terms and as a percentage of total
population.

16. In Galveston County, Non-Hispanic “NH” White Anglos outpace African
Americans and Latinos across almost all measures of socioeconomic well-being as reported in the

American Community Survey.©

5 2011 Enacted Plan and 2002 Benchmark Plan are titled “Exhibit C” and “Exhibit D” in the Pre-Clearance
Submission Letter appended as Exhibit G.

6 In this report, [ use the terms “NH White” and “Anglo” interchangeably.

5
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17. The 2021 Enacted Plan is a textbook example of a racial/ethnic gerrymander. It
cracks Galveston’s Black and Latino populations, and specifically those populations that were in
Benchmark Precinct 3, among all four of the 2021 Enacted Plan Commissioners Precincts.

18. The 2021 Enacted Plan also unambiguously violates a key tenet of traditional
redistricting principles — the non-dilution of minority voting strength — by eliminating the only
majority-Black and Latino Benchmark Precinct (3) and instead drawing all of Galveston’s Black
and Latino residents into Anglo-majority commissioner precincts. The transformation of every
commissioner precinct (4 out of 4) into majority Anglo precincts is all the more stark when one
considers that these minority groups comprise approximately 45% of Galveston’s total population
and have accounted for 65.1% of the county’s overall population growth since 1990.

19. The three Illustrative Maps I have prepared demonstrate that the combined Black
and Latino population in Galveston County is sufficiently numerous and geographically compact
to allow for at least one majority-Black/Latino precinct, based on the 2020 Census and the 5-Year
2016-2020 ACS Special Tabulation.

20. The three Illustrative Maps comply with traditional redistricting principles, including
population equality, compactness, contiguity, municipal and Census “VTD” boundaries,’ respect
for communities of interest, and the non-dilution of minority voting strength.

21. Furthermore, the three Illustrative Maps demonstrate that a majority-Black/Latino

precinct could also be easily constructed by adhering to only race-neutral traditional redistricting

“VTD” is a Census Bureau term meaning “voting tabulation district.” According to the 2020 Census, there are
92 VTDs in Galveston County. A VTD typically has a single polling place within its boundaries. The
[lustrative Maps are drawn to follow, to the extent possible, municipal and VTD boundaries. I have generally
used whole 2020 Census VTDs as sub-county components. Where VTDs are split, | have followed census block
boundaries that are aligned with roads, natural features, census block groups, municipal boundaries, and current
or historical commissioners plan precincts.
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principles (including a “coastal” precinct if so-desired), and that there are a multitude of such
possible Census 2020 plan configurations.

E. Organization of Report

22. The remainder of this declaration is organized as follows:

23. Section II summarizes Galveston’s demographics at the county and municipal
levels. In this section, statistical data from the U.S. Census Bureau documents socioeconomic
disparities experienced by African Americans and Latinos in Galveston County when compared
with their Anglo counterparts, as reported in the American Community Survey.

24. Section III provides analysis of the 2012 Benchmark Plan and two Commissioners
Court plans developed by the County based on the 2020 Census — the 2021 Enacted Plan
(Proposed Plan 2) and Proposed Plan 1.

25. Section IV presents three illustrative plans that I have prepared, demonstrating that
there are a variety of ways to draw a majority-Black/Latino commissioner’s precinct, based on the

2020 Census, and consistent with traditional redistricting principles.

(Rest of page intentionally left blank)
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II. GALVESTON COUNTY DEMOGRAPHIC PROFILE

A. Four Decades of Minority Population Growth in Galveston County

26. As shown in Figure 1, according to the 2020 Census, Galveston County has a total

population of 350,682 — of whom, 54.57% are non-Hispanic White (“NH White”), 25.28% are

Latino, and 13.30% are non-Hispanic Any Part Black “NH AP Black” or “Black”. The combined

Black and Latino population represents 38.58% of the countywide population.

Figure 1: Galveston County — 1990 Census to 2020 Census

Population by Race and Ethnicity

1990 1990 2000 2000 2010 2010 2020 2020
Number | Percent |Number | Percent | Number | Percent | Number | Percent
Total Population 217,399 | 100.00% | 250,158 | 100.00% | 291,309 [100.00%| 350,682 [ 100.00%
NH White 144,852 66.63% 157,851 | 63.10% 172,652 | 59.27% | 191,358 54.57%
Total Minority Pop. 72,547 33.37% 92,307 | 36.90% 118,657 | 40.73% | 159,324 | 45.43%
Latino 30,962 14129‘;(? 44,939 17.96% 65,270 | 22.41% 88,636 25.28%
NH Black 37,414 17.21% 38,179 15.26% 39,229 13.47% 43,120 12.30%
NH Black + Latino Pop. 68,376 31.45% 83,118 | 33.22% 104,499 | 35.88% | 131,756 | 37.58%
NH Asian 3,357 1.54% 5,152 2.06% 8,515 2.92% 12,202 3.48%
N Ha“;:;;f;::f Pacifie | \a NA 88 | 0.04% 128 | 0.04% | 223 | 0.06%
NH Indigenous 632 0.29% 893 0.36% 1,052 0.36% 1,036 0.30%
NH Other* 182 0.08% 268 0.11% 426 0.15% 1,455 0.41%
NH Two or More Races NA NA 2,788 1.11% 4,037 1.39% 12,652 3.61%
NH DOJ Black NA NA 38,626 15.44% 40,332 13.85% 45,637 13.01%
AP Black (incl. Hisp. Black) NA NA 42,280 14.51% 49,174 14.02%
NH AP Black
(Any Part Black) NA NA 46,627 13.30%
NH AP Black + Latino Pop.] NA NA 135,263 | 38.58%

*In the 1990 Census, Hawaiian and Pacific Islanders were counted in the Asian category. Persons of two or more
races were counted in the “Other” category.

27. Figure 1 reveals that Black and Latino persons in Galveston County, as a share of

the overall population, increased between 2010 and 2020 from 35.88% in 2010 to 37.58% in 2020

(38.58 % based on the 2020 NH AP Black metric). All told, the minority population represents
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45.43% of the County’s population — up from 40.73% in 2010. In turn, the NH White share of the
County’s population has dropped from 59.27% in 2010 to 54.57% in 2020.

28. Roughly speaking, during the four decades that the Black/Latino-majority Precinct 3
existed, the countywide Black/Latino population doubled in size — from 68,376 in 1990 to
135,263 in the 2020 Census. During this same time frame, the Anglo population has also grown,
but at a slower pace (32.11%) — from 144,852 in 1990 to 191,358 in 2020.

29. Between the 1990 and 2020 censuses, the minority population in Galveston County
accounted for approximately 65.1% of the County’s overall population growth.

30. In 1990, the Anglo population represented about two-thirds of the County’s
population (66.63%). Since 1990, the Anglo population percentage has dropped about four points
per decade to the point where (should the trend continue) the majority Anglo population would be
on the verge of shrinking to a plurality by the end of the 2020s.

B. Voting Age and Citizen Voting Age Populations in Galveston County

31. The NH White VAP and NH White CVAP percentage components are higher than
their corresponding share of the overall population, owing to an older Anglo population and
higher rates of non-citizenship among Latinos of voting age. As shown in Figure 2, according to
the 2020 Census, Galveston County has a total VAP of 267,382 — of whom, 33,972 (12.71%) are

NH AP Black and 60,159 are Latino (22.5%). The NH White VAP 1s 155,020 (57.98%).



Case 3:22-cv-00057 Document 184-4 Filed on 06/02/23 in TXSD Page 11 of 189

Expert Declaration and Report of William S. Cooper — January 2023

Figure 2: Galveston County — 2000-2020 Voting Age Population &
Estimated Citizen Voting Age Population by Race and Ethnicity3

2020 - 2016-2020

O I I IRl Ry Sv e eoe:

Percent Percent Percent Percent Percent
Total 18+ 183,289 (100.00%| 217,142 [100.00% | 267,382 | 100.00% 100.00% | 100.00%

NH White 18+ 121,028 | 66.03% | 136,259 | 62.75% | 155,020 | 57.98% 67.40% 63.29%

Total Minority 18+ 62,261 |33.97% | 80,883 |[37.25% | 112,362 | 42.02% 32.60% 36.71%
Latino 18+ 29,292 | 15.98% | 42,649 | 19.64% | 60,159 | 22.50% 14.84% 19.20%

NH Black 18+ 26,549 | 14.48% | 28,423 | 13.09% | 32,289 | 12.08% 14.31% 12.75%

NH Black + Latino 18+ 55,841 | 30.46% | 71,072 |32.73% | 88,582 | 33.13% 29.15% 31.95%
NH DOJ Black 18+ 26,655 | 14.54% | 28,716 | 13.22% | 33,341 | 12.47% 14.62% 12.83%

NH AP Black 18+ 33,972 | 12.71%
NH DOJ Black 18+Latino 18+ | 55,947 |30.52% | 71,365 |32.86% | 93,500 | 34.97% 29.46% 32.03%
INH AP Black 18+ Latino 18+ 94,131 35.21%

32. According to estimates from the 5-Year 2016-2020 ACS (rightmost column of

Figure 2), of the countywide CVAP, African Americans account for 12.83% (NH DOJ BCVAP),

Latinos 19.20%, and NH Whites 63.29%. The combined Black/Latino CVAP is 32.03%.

33. The Black/Latino CVAP percentage in Galveston County is poised to go up this

decade. According to the 2016-2020 Special Tabulation, Black citizens of all ages represent

13.67% (NH DOJ Black) of all citizens and Latino citizens of al/ ages represent 22.21% of all

citizens. The combined Black/Latino citizen population is 35.88% of all citizens, over 2

percentage points more than the CVAP. This suggests that there will be an increase in the

percentage of Black/Latino CVAP as younger individuals in these groups reach the age of 18.

34. An ongoing uptick in minority CVAP is already reflected in the 1-Year 2021 ACS,

which estimates that the countywide Latino CVAP stands at 21% and the NH White CVAP has

8 Sources: PL94-171 Redistricting File (Census 2020) and 2016-2020 ACS Special Tabulation.

10
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dropped to 59.7%. An estimate for the 2021 NH Black CVAP is not available.?

C. Spatial Distribution of Galveston County’s Black and Latino Population:

35. Galveston County encompasses a patchwork of 13 municipalities and three
unincorporated places defined by the Census Bureau — Bacliff, Bolivar Peninsula, and San Leon.

36. The map in Figure 3 illustrates the 2020 NH AP Black + Latino population
percentage for these 16 places. Blue lines depict the corporate limits or census-defined boundaries
for unincorporated areas —identified as census designated places (“CDPs”) by the Census
Bureau.10 Areas that are not part of a municipality or CDP are shaded grey in Figure 3. These

unassigned areas account for about 15% of the county-wide population.

(Rest of page intentionally left blank)

9 The 1-Year ACS is available at https://data.census.gov/table?q=S2901&g=0500000US48167, but it does not
include block group and census tract level CVAP estimates.

10 The U.S. Census Bureau defines “CDPs” as “statistical equivalents of incorporated places and represent
unincorporated communities that do not have a legally defined boundary or an active, functioning governmental
structure.” Source: https://www.census.gov/programs-surveys/bas/information/cdp.html.

11
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Figure 3: Galveston County Municipalities and CDPs (2020 Census)
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37. Figure 4 breaks out 2020 population summaries for each of the 13 municipalities
and 3 census designated places (CDPs) in Galveston County — ranging in size from Jamaica
Beach (pop. 1,078) to League City (pop. 111,865). The population reported in Figure 2 and Figure
4 is restricted to Galveston County and does not include populations from the parts of League

City and Friendswood that spill over into Harris County.

12
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Figure 4: Galveston County Municipalities and CDPs (2020 Census)

% NH AP

% NH AP Black + % % NH

Municipality/Place Type Population Black % Latino Latino White
Bacliff CDP 9,677 6.16% 40.94% 47.10% 47.60%
Bayou Vista City 1,763 0.79% 8.34% 9.13% 85.14%
Bolivar Peninsula CDP 2,769 1.01% 11.56% 12.57% 82.67%
Clear Lake Shores City 1,258 1.43% 8.11% 9.54% 85.29%
Dickinson City 20,847 11.51% 37.19% 48.70% 45.60%
Friendswood City 30,495 2.63% 13.63% 16.26% 73.93%
Galveston City 53,695 17.32% 29.39% 46.71% 47.28%
Hitchcock City 7,301 25.97% 25.01% 50.98% 45.35%
Jamaica Beach City 1,078 0.83% 7.70% 8.53% 87.20%
Kemah City 1,807 4.32% 22.25% 26.56% 64.75%
La Marque City 18,030 32.19% 28.74% 60.92% 35.31%
League City City 111,865 8.21% 20.95% 29.16% 61.14%
San Leon CDP 6,135 2.71% 33.81% 36.51% 57.11%
Santa Fe City 12,735 0.90% 17.06% 17.95% 77.84%
Texas City City 51,898 28.76% 31.05% 59.81% 36.27%
Tiki Island Village 1,106 0.63% 6.42% 7.05% 87.25%

38. In Galveston County, the Black and Latino population is concentrated in
communities along 1-45 extending from Dickinson to the City of Galveston and east to Galveston
Bay. This is roughly coterminous with Benchmark Precinct 3 and part of Benchmark Precinct 1
(See Figure 7 below).

D. Galveston County Socioeconomic Characteristics

39. For background on socioeconomic characteristics by race and ethnicity at the county,
municipal, and community levels in Galveston County, I have prepared charts based on the 5-year

2015-2019 ACS — the last time period in which it is reasonable to assume the socioeconomic data

was unaffected by the pandemic.!!

1T Ag explained elsewhere, for CVAP demographic data I do rely on the later 2016-2020 ACS 5-Year Estimates,
because the pandemic did not have the same impact on CVAP data as socioeconomic data.

13
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40. Anglos in Galveston County outpace African Americans and Latinos across a broad
range of socioeconomic measures, as reported in the 5-Year 2015-2019 ACS. This disparity is
summarized below and depicted with further detail in the charts and tables found in Exhibit C,
appended to this report.

a. Income

e About one in 12 (8.3%) of Anglos in Galveston County lives in poverty. This
represents a poverty rate that is less than half the Black 12 poverty rate (19.8%)
and Latino poverty rate (19.0%) (Exhibit C, at pp. 28-29).

e The child poverty rate for Anglos is 9.8%, compared to 29.2% of Black
children and 26% of Latino children. (Exhibit C, at pp. 28-29).

¢ Anglo median household income is $85,145 — nearly double Black median
household income ($44,939) and 50% higher than Latino median household
income ($58,444). (Exhibit C, at pp. 31-32).

o At $44,912, Anglo per capita income is about 75% higher than Black per
capita income ($25,596) and nearly double Latino per capita income
($23,878). (Exhibit C, at pp. 40-41).

e Just 6.7% of Anglo households rely on food stamps, compared to 29.2% of
Black households and 15.1% of Latino households. (Exhibit C, at pp. 49-50).

b. Education

e Of persons 25 years of age and over, 5.4% of Anglos have not finished high
school. By contrast, 13.5% of Black persons and 25.9% of Latinos are without a
high school diploma. (Exhibit C, at pp. 21-22).

e At the other end of the educational scale, for ages 25 and over, 36.3% of Anglos
have a bachelor’s degree or higher, as compared to 21.3% of Black and 17.2%
of Latinos. (Exhibit C, at pp. 21-22).

c. Employment

e The Anglo unemployment rate (for the working-age population ages 16-64,
expressed as a percent of the civilian labor force) is 5.4% — about half the

12° “Black” in this Sub-Section summarizing 2015-2019 ACS 5-Year estimates includes only single-race and non-
Hispanic Black because the 2015-2019 ACS 5-Year Estimates do not provide specific break-downs for Any-
part and NH Black for these socioeconomic factors.

14
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11.6% Black unemployment rate and 2 points lower than the 7.3% Latino rate.
(Exhibit C, at pp. 51-54).

e Half (49.6%) of employed Anglos are in management or professional
occupations, compared to 31.7% of Black persons and just 25.3% of Latinos.
(Exhibit C, at pp. 55-56).

d. Housing

e About three-fourths (73.2%) of Anglo householders in Galveston County are
homeowners. The Black homeownership rate is 47.1%, with a corresponding
61.4% rate for Latino householders (42.4%). (Exhibit C, at pp. 57-58).

e 1.4% of Anglo households live under crowded conditions (defined as more than
one person per room), compared to 1.6% of Black households and 8.6% of
Latino households. (Exhibit C, at pp. 59-60).

41. Thave included a similar set of charts in Exhibit D13 for the 11 Galveston County
municipalities and CDPs with populations greater than 2,500. The Harris County portions of
Friendswood (about 26%) and League City (about 2%) are counted in the ACS socioeconomic
statistical coverage areas.

42. In Figure 5, | have identified the population of those under 19 years old living below
185% of the poverty line. I did this using eligibility in the U.S. Department of Agriculture’s
subsidies to local governments, school districts, and non-profits for summer meal assistance to
children 18 years and under for Fiscal Year 2023. This is shown with color-coding by census
block group!4areas in Galveston County. Eligible areas are shaded pink, where the under-19

years old population eligible for free and reduced meals is 50% or more. Higher income areas are

shaded green. !5

13 Dpueto volume, I have made the charts constituting Exhibit D available for downloaded online at the location
http://www.fairdata2000.com/ACS 2015 19/Galveston/.

14 The U.S. Census Bureau defines “Block Groups” as “statistical divisions of census tracts and are generally
defined to contain between 600 and 3,000 people.” Source: https://www.census.gov/programs-
surveys/geography/about/glossary.html#par_textimage 4.

IS5 The specific factors of eligibility in this program can be found at https://www.fns.usda.gov/area-eligibility.
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Figure 5: Galveston County Areas Eligible for USDA Summer Meal Subsidies
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43. Asshown in Figure 5, less prosperous households are concentrated on the Galveston
Bay side of the County — stretching from Dickinson and San Leon south to Galveston Island and
the Bolivar Peninsula. This more economically challenged region encompasses communities with

significant Black and Latino populations. (See, e.g., Figure 3 supra).

16
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ITI1. ANALYSIS OF PLANS FROM GALVESTON’S 2021 REDISTRICTING PROCESS
A. Benchmark Plan (2012-2020)
44. The map in Figure 6 displays Benchmark Commissioners Plan zoomed out to show

the full extent of Galveston County. 16 I understand that elections for the Commissioners Court

were held under the 2012 Benchmark Plan between 2012 and 2020.

Figure 6: Galveston County Commissioners’ Court — Benchmark Plan
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45. Exhibit E-1 appended to this report is a zoomed in version of the Benchmark that

shows Commissioners Precinct 3 with more detail.

16 1 received the shapefile for this map from the Plaintiffs’ attorneys in file entitled “PRODO1.zip”, which I
understand was a file produced by Defendants in this litigation.
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46. The table in Figure 7 below shows 2020 summary population data for the

Benchmark 2012 Plan and 2016-2020 CVAP estimates. 7

Figure 7: 2012 Benchmark Plan — 2020 Population Summary

%18+ NH % %NH DOJ
2020 18+ AP Black + 18+ NH Black +
Precinct | Pop. | Deviation | % Dev. | Pop Latino White LCVAP
1 85408 -2263 -2.58% | 65748 29.84% 63.54% 28.08%
2 95596 7925 9.04% | 73739 28.24% 64.95% 24.27%
3 79931 -7740 -8.83% | 61278 61.80% 33.87% 58.31%
4 89747 2076 237% | 66617 23.74% 66.94% 21.68%

* CVAP calculations are based on the 2016-2020 Special Tabulation

47. Column four of Figure 7 shows the percentage by which each Benchmark
Commissioners precinct deviates from the ideal precinct total population given the new 2020
Census numbers. The total population deviation from the maximum in Precinct 2 (9.04%) to the
lowest in Precinct 3 (-8.83%) is 17.87%, which is over the maximum 10% and thus would have
prompted Galveston County to redistrict following the 2020 Census.

48. Given these population deviations, the simplest and most straight-forward method of
resolving the population deviations in the Benchmark Plan resulting from the 2020 Census would
have been to shift about 8,000 people from overpopulated Precinct 2 (9.04%) to underpopulated
Precinct 3 (-8.83%). Precincts 1 and 4 were within +/- 5%, which is sufficient to meet one-person,
one-vote requirements.

49. Exhibit E-2 appended to this report is a table reporting additional Census 2020
population statistics for the Benchmark Plan, as well as CVAP estimates from the 5-Year 2016-

2020 Special Tabulation.

17 Source: “U.S. Census Bureau, Citizen Voting Age Population by Race and Ethnicity,”
https://www.census.gov/programs-surveys/decennial-census/about/voting-rights/cvap.html.
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50. Precinct 3, at the time it was drawn in 2012, was a majority-minority commissioner
precinct. Under the 2010 Census, the Non-Hispanic Black and Latino voting age population (“NH
DOJ B+LVAP”) was 64.2%, with a B+LCVAP of about 58%, according to the 5-Year 2009-2013
ACS Special Tabulation (with a survey midpoint of July 2011).

51.  According to the updated 2020 Census numbers, Precinct 3 stood the test of time as
a majority-minority precinct: Column 8 of Figure 7 shows that the NH DOJ B+LVAP in Precinct
3 was 58.31%.

B. 2021 Enacted Plan

52. The map in Figure 8 displays the 2021 Enacted Plan, which I understand was called
Galveston Texas Map 2 prior to its enactment. 18 The map is zoomed out to show the full extent of

Galveston County.

(Rest of page intentionally left blank)

18 1 received the shapefile for this map from Plaintiffs’ attorneys, in a file entitled “PRODO02.zip”, which I
understand was a file produced by Defendants in this matter. I also received the shapefile for what I understand
was an earlier draft of the 2021 Enacted Plan in a file titled “Galveston_Blocks Map2 10 21 21,” also
produced by Defendants. The metadata for this file shows a creation date of October 21, 2021. I confirmed the
two versions of this map are identical.
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Figure 8: Galveston County Commissioners Court — 2021 Enacted Plan
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53. The dramatic change in the configuration of Commissioners precincts between the
Benchmark and the 2021 Enacted Plan indicates to me that the map drawers who drew the
Enacted Plan did not follow a simple redistricting solution to population imbalances resulting
from the 2020 Census. Instead, it appears that they performed a full-scale remap — eliminating the
B-+LCVAP-majority in Commissioner Precinct 3 and fundamentally altering the geographic and
population configurations of all four commissioner precincts. The Black and Latino community
on Galveston Island is cut from Precinct 3 and submerged in majority-Anglo Precinct 2. Under
the Enacted Plan, Precinct 3 has shifted to the Houston suburbs in and around League City.

54. The 2021 Enacted Plan places all of the Bolivar Peninsula and Galveston Island in a

single precinct (Precinct 2). I understand that during the 2021 redistricting cycle, creating a

20
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“coastal” precinct was one objective that the Commissioners publicly announced. As |
demonstrate in Illustrative Maps 2 and 3 infra, the coastal-precinct objective did not require the
destruction of a majority B+LCVAP Precinct 3.

55. Figure 9 is a map zooming in on the area previously encompassed by Precinct 3
under the Benchmark Plan (identified with red lines), a high-resolution version of which I have
included as Exhibit F-1.

Figure 9: 2021 Enacted Plan with Benchmark Precinct 3 Overlay

56. Under the 2021 Enacted Plan, Black and Latino residents in Benchmark Precinct 3
are divided and distributed across all four of the Enacted Plan precincts, resulting in an overall

dilution of minority voting strength in the voting plan.
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