Case 3:22-cv-00057 Document 316 Filed 07/14/26 in TXSD  Page 1 of 25

UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
GALVESTON DIVISION

TERRY PETTEWAY, et al.
Plaintiffs,

v Civil Action No. 3:22-CV-00057

GALVESTON COUNTY, TEXAS, et al. (consolidated)

Defendants.

DICKINSON BAY AREA BRANCH

NAACP, et al.

Plaintiffs, Civil Action No. 3:22-CV-00117
V.

GALVESTON COUNTY, TEXAS, et al.

Defendants.

LN L L L L LD LD L LD L S L L S

DEFENDANTS’ SUPPLEMENTAL BRIEF ON CALLAIS IMPACTS ON
GERRYMANDERING AND INTENTIONAL DISCRIMNATION CLAIMS




Case 3:22-cv-00057 Document 316 Filed 07/14/26 in TXSD  Page 2 of 25

TABLE OF CONTENTS
INDEX OF AUTHORITIES ..ottt ettt 3
SUMMARY ...ttt ettt ettt ettt e e et s st e sbtesbeesbaesbeenbeenbeens 5
ARGUMENT ...ttt ettt b ettt et ettt sanes 7
I. The Court must apply the presumption of legislative good faith ..............c..cccceee. 8
II. Callais Fundamentally Changes and Clarifies
Standards and EVIAENCe...........cceevuiiriiiiiiiiiiiiiieeieeiceceeeee e 12
A. Effects alone are not evidence of intent
or a predominant racial PUIPOSE.......cccuereriiireriiiieeiiieeeiteeeiree e e eieeeeaeee e 13
B. Disagreement with prior orders, the timing of
redistricting, and the rules by which redistricting
occur are not evidence of intentional constitutional violations ....................... 15
C. Recent case law shows Plaintiffs cannot meet
their burden to establish Intent..........coccoiiiiiiiiiiie 17
D. Callais heightens the role of POIItICS ......cccveieeuiiieiiiiecieeeee e 18
III.  Fifteenth Amendment does not protect political coalitions .............cccceeueeenee. 20
CONCLUSION AND PRAYER.......oootiiiiiieiteieee ettt 23



Case 3:22-cv-00057 Document 316 Filed 07/14/26 in TXSD  Page 3 of 25

INDEX OF AUTHORITIES

Cases
Abbott v. LULAC,

146 S. Ct. 418,223 L. Ed. 2d 260 (2025) .eeeeeeieeeeeee ettt 10, 20
Alexander v. S.C. State Conf. of the NAACP,

002 U.S. T (2024) oottt ettt et e et e e et e e et e et e et e et e enreen 9
Allen v. Caster,

224 L.EA.2d 704 (2020) ...eoeeeeeieeeeeeee ettt ettt ettt et s 6
Allen v. Milligan, (“Allen III”")

608 U.S. ;146 S. Ct. 1377 (2026) eouveireeiiieiieeieeeeeeeeeee e passim
Allen v. Caster,

224 LLEA.2d 704 (2026) ..eoeuieeiieeieeeeeeeete ettt ettt st s 6
Easley v. Cromartie,

532 U.S. 234 (2001) ettt ettt ettt et ettt s e b 7
Gomillian v. Lightfoot,

364 U.S. 339 (1960) ..ottt et ettt 21
Jackson v. Tarrant Cnty.,

158 F.4th 571 (5th Cir. 2025) eeeiiiiieiieteeeeeeee ettt 8,16
Louisiana v. Callais, (“Callais)

146 S. Ct. 1131, 224 L. Ed. 2d 604 (2026) ..coveeiieeiieiieieeieeeeieeeeeeee e passim
Miller v. Johnson,

ST5ULS 900 (1995) ittt et et ettt e 12
Petteway v. Galveston Cnty.,

111 F.4th 596 (5th Cir. 2024) (€N DANC) ..evvvivviieeiiieeeiieecee et passim
Rodriguez v. Harris Cnty.,

964 F. Supp. 2d 686 (S.D. TeX. 2013) .oveeiiieiieiieieeieeeeeeee s 7,8
Shelby County v. Holder,

ST0 U.S. 529 (2013) oottt et sttt 8

Singleton v. Allen, No. 2:21-cv-1291-AMM,
2026 WL 1469518 (N.D. Ala. May 26, 2026) ......cceeeeievieeiieerieereeere e 17



Case 3:22-cv-00057 Document 316 Filed 07/14/26 in TXSD  Page 4 of 25

Vill. Of Arlington Heights v. Metro. Hous. Dev. Corp.,

429 U.S. 252 (1977) oottt 10, 13, 21
Statutes
N 1115 (o) 1 15U passim



Case 3:22-cv-00057 Document 316 Filed 07/14/26 in TXSD  Page 5 of 25

TO THE HONORABLE JUDGE OF THIS COURT:

Defendants Galveston County, Texas, the Hon. Mark Henry as Galveston County
Judge, and Dwight D. Sullivan as Galveston County Clerk (collectively, “Defendants” or
“County”), pursuant to the Court’s May 19, 2026 Order [Dkt. 305], file this Supplemental
Brief on Callais Impacts on Gerrymandering and Intentional Discrimination Claims and in
opposition to the Plaintiffs’! motions for entry of judgment. Dkts. 286-1 & 288. In addition
to Defendants’ arguments made in October 2024 (Dkt. 289), and to Defendants’ Suggestion
of Mootness (Dkt. 310), the Supreme Court has made clear that Plaintiffs cannot meet their
evidentiary burden to establish their intent claims.

SUMMARY

Recent decisions mandate dismissal. The Fifth Circuit has held that Galveston
County is not required under the Constitution to create or maintain Precinct 3 as a coalition
minority-majority precinct. Petteway v. Galveston Cnty., 111 F.4th 596, 613-14 (5th Cir.
2024) (en banc). The Supreme Court has made clear that a jurisdiction enacting a map for
the purpose of creating a minority-majority precinct—something Plaintiffs insist the
County should have done—is an unconstitutional racial gerrymander. See Louisiana v.
Callais, 146 S. Ct. 1131, 1162, 224 L. Ed. 2d 604, 639 (2026) (“Callais’). But the remedy
Plaintiffs seek cannot be unconstitutional. And the burden is entirely Plaintiffs’ to establish

their intent claims.

! Plaintiffs are Dickinson Bay Area Branch NAACP, Galveston Branch NAACP, Mainland Branch
NAACP, Galveston League of United Latin American Citizens Council 151, Edna Courville, and
Joe A. Compian (“NAACP Plaintiffs”), and Terry Petteway, Constable Derrick Rose, and the Hon.
Penny Pope (“Petteway Plaintiffs”) (collectively, “Plaintiffs”).



Case 3:22-cv-00057 Document 316 Filed 07/14/26 in TXSD  Page 6 of 25

The Supreme Court has limited the type of evidence necessary to establish racial
intent. For example, past discrimination or disparate impact are not enough to show
legislative motivation by a discriminatory purpose. See id. at 631. While Plaintiffs claim
Callais 1s not relevant to their Constitutional claims, Callais’ majority noticed that
argument in the dissent and clearly rebuked it—Callais itself concerned an intentional
racial draw. The case is absolutely relevant to Plaintiffs’ remaining constitutional claims
and the burden to establish any constitutional violation. /d. at 618, n.3 (identifying and
contesting the dissent’s argument that the Fourteenth Amendment is irrelevant to Callais’
analysis). In fact, shortly after Callais issued, the Supreme Court vacated another Alabama
injunction and remanded for further consideration under Callais. Allen v. Caster, 224
L.Ed.2d 704, 705 (2026). The dissent again recounted that the district court’s finding of
intentional vote dilution under the Fourteenth Amendment “is independent of, and
unaffected by, any of the legal issues discussed in Callais,” but even Justice Sotomayor
conceded that Callais may have “something to say about the evidence necessary to
establish discriminatory intent....” Id. at 705-06 (Sotomayor, J., dissenting). It does. It just
takes less to establish a VRA violation than it does to establish an intent claim under the
Constitution. See Callais, 146 S. Ct. at 631 (reasoning that “Section 2 when interpreted
consistently with the Fifteenth Amendment “does not demand a finding of intentional
discrimination” and “imposes liability only when the circumstances give rise to a strong
inference that intentional discrimination occurred”).

The evidence and arguments in this case concern the dismantling of a coalition

district, a political construct. Plaintiffs’ arguments and evidence also lack focus on current
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conditions and lay primarily in the effects of redistricting, its timing, and whether mid-term
districting was necessary. They ignore the current legal framework by focusing on distant
history and departures from a “normal procedural sequence” when prior procedures were
federally mandated. Their arguments, at their core, stem entirely from the effect of
redistricting—but intent cannot be established on effects alone. See Callais, 146 S. Ct. at
1155 (“a law that seeks to enforce the Fifteenth Amendment by prohibiting mere disparate
impact would fail to enforce a right that the Amendment secures’). Under Callais and other
recent and binding precedent discussed below, Plaintiffs cannot establish their
Constitutional intentional racial discrimination or intentional racial gerrymandering
claims.
ARGUMENT

As discussed in the County’s October 2024 briefing, there is no effects-only
Constitutional challenge. To prove intentional racial gerrymandering under the Fourteenth
Amendment, race must predominate over traditional race-neutral principles; some
consideration of race is not enough.? To prove intentional racial discrimination under the

Fifteenth Amendment, there must be relevant evidence of discriminatory purpose and

2 See Rodriguez v. Harris Cnty., 964 F. Supp. 2d 686, 801 (S.D. Tex. 2013)(racial gerrymandering
involves “deliberate and arbitrary distortion” of boundaries for racial purposes and is not easy to
prove); Easley v. Cromartie, 532 U.S. 234, 258 (2001) (where majority-minority districts are at
issue and “racial identification correlates highly with political affiliation” plaintiff “must show at
the least that the legislature could have achieved its legitimate political objectives in alternative
ways that are comparably consistent with traditional districting principles” and that those
“alternatives would have brought about significantly greater racial balance”).
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operative effect. There is none here under controlling Fifth Circuit jurisprudence.?

The mere fact that the County did not maintain a minority-majority precinct is not
enough to prove intentional racial discrimination. Jackson v. Tarrant Cnty., 158 F.4th 571,
586 (5th Cir. 2025), defined what evidence is relevant to prove racial intent and what
evidence is irrelevant. And, Plaintiffs rest their claims on evidence that the Fifth Circuit
plainly considers irrelevant. Again, Jackson controls here; Plaintiffs have no admissible or
relevant evidence to establish any impermissible racial intent. See id.

Nor is it Defendants’ burden to disprove intentional racial discrimination. Until
Shelby,* Galveston County was subject to the Voting Rights Act’s (VRA) former
preclearance procedures, and it had to show a lack of discriminatory intent to achieve
preclearance of any districting changes. Plaintiffs’ arguments and evidence often hearken
back to pre-Shelby burdens or evidence. But preclearance mandates from the Attorney
General’s office in 2011 do not dictate current legislative practices, nor can such mandates
be repackaged now to evidence intentional racial discrimination. Plaintiffs must, instead,
point to specific and current acts indicating intentional racial discrimination to prove their
constitutional claims. The burden belongs to Plaintiffs, and they have not met that burden.

I. The Court must apply the presumption of legislative good faith.

Both Callais and Allen v. Milligan, 608 U.S.  , 146 S. Ct. 1377, 1381 (2026)

3 See Jackson v. Tarrant Cnty., 158 F.4th 571, 586 (5th Cir. 2025); Rodriguez, 964 F. Supp. 2d at
800 (the “purpose and operative effect” of the challenged election scheme must be “to dilute the
voting strength of [minority] citizens”).

4 Shelby County v. Holder, 570 U.S. 529, 534 (2013).
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(“Allen I1II”) reemphasized the importance and demonstrated application of the
presumption of legislative good faith.

The Supreme Court has in the past emphasized that “good faith of [the] state
legislature must be presumed in redistricting cases. Alexander v. S.C. State Conf. of the
NAACP, 602 U.S. 1, 38 (2024). The presumption of good faith reflects the Federal
Judiciary’s due respect for government officials who are bound by oath to follow the
constitution and seeks to avoid declaring that the legislature engaged in offensive and
demeaning conduct. /d. at 11.

Callais relied on the legislative good faith presumption by mandating that a
challenger be able to provide an alternative to the challenged map that meets political or
“any other goal not prohibited by the Constitution” and “must achieve these goals ‘just as
well’ [as the adopted map].” Callais, 146 S. Ct. at 1159. Shortly thereafter, when the
District Court in Allen v. Milligan held the State of Alabama’s stated goal to unite its Gulf
Coast region to be illegitimate, the Supreme Court in Allen 1] refortified the presumption
of legislative good faith, holding that, for the plaintiffs’ intentional vote dilution claims,

the District Court did not heed the presumption of legislative good

faith...because it interpreted the State’s legal disagreement with the court’s
earlier remedial order as proof of discriminatory animus.

Allen 111, 146 S. Ct. at 1381 (citing Alexander, 602 U. S. at 10 and Abbott v. Perez, 585
U.S. 579, 608-609 (2018)). These results certainly firmly counsel, (a) for an expanded view
of legislative goals considered reasonable, and (b) against substituting the value judgments
of the governing body with those of the judiciary based on ambiguous evidence. See id.

In Abbott v. LULAC, the Court also held that the trial court “failed to honor the
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presumption of legislative good faith by construing ambiguous direct and circumstantial
evidence against the legislature.” Abbott v. LULAC, 146 S. Ct. 418, 419, 223 L. Ed. 2d 260
(2025). Instead, courts appreciate that legislators face a balancing act of several “competing
considerations” and therefore “refrain from reviewing the merits of [legislative] decisions,
absent a showing of arbitrariness or irrationality.” Vill. Of Arlington Heights v. Metro. Hous.
Dev. Corp., 429 U.S. 252,265-6 (1977). It is only when “there is proof that a discriminatory
purpose has been a motivating factor in the decision” that “judicial deference is no longer
justified.” Id. at 265-66.

Here, Galveston County's democratically elected Commissioners Court adopted
Map 2 (Petteway, 111 F.4th at 613-14), and this Court has made no findings of an
unconstitutional purpose. As discussed below, Plaintiffs’ arguments and the record do not
support Plaintiffs’ intent claims.

Callais and Alexander confirm that where legislators deny using race and the record
suggests partisanship was in play, challengers face a “special burden” to overcome the
presumption of good faith through circumstantial evidence. Callais, 146 S. Ct. at 1156.
Here, Plaintiffs' circumstantial evidence is insufficient. The fact that the 2021 Map
reconfigured Precinct 3 does not establish that race drove the redistricting process. Jackson,
158 F.4th at 586.

The County's stated objectives—creating a coastal precinct, equalizing population,
and protecting incumbents, for example—are traditional, race-neutral redistricting criteria.
The fact that achieving these objectives resulted in changes to Precinct 3 does not

demonstrate racial predominance. /d.

10
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Any contention that “egregious” circumstances surrounding the County's
redistricting overcome the presumption of good faith fails under Callais and Allen III for
multiple reasons. First, the County had legitimate, race-neutral reasons for adopting the
enacted plan. The creation of a unified coastal precinct was a central objective of the
redistricting process, driven by the recognition that coastal communities face distinct
challenges—including hurricane preparedness, coastal erosion, infrastructure needs, and
environmental concerns—that warrant dedicated representation.

Second, partisan considerations, while not the predominant factor, were among the
legitimate considerations that the County considered. Callais makes clear that “partisan
advantage” is “a constitutionally permissible criterion that States may rely on as desired.”
Callais, 146 S. Ct. at 1156. Even if partisan advantage was not the driving force, the
County's ability to consider political factors in conjunction with other traditional criteria
does not establish racial predominance.

Third, Judge Henry's inquiry at the outset of redistricting about whether the County
was required to maintain a majority-minority district reflects appropriate legal diligence,
not discriminatory intent. Obtaining legal advice about redistricting obligations under
federal law is a hallmark of good-faith compliance efforts, not evidence of improper
motive.

Fourth, the commissioners' familiarity with demographic patterns in the County
does not establish that race predominated. Awareness of where different populations live is
an inevitable—and often necessary—aspect of redistricting. “Being aware of racial

considerations and being motivated by them may be difficult to make,” but this

11
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“evidentiary difficulty” does not lower the plaintiff's burden or eliminate the presumption
of good faith. Miller v. Johnson, 515 U.S. 900, 916 (1995).

Here, there is no clear and compelling evidence that racial considerations
predominated. At most, Plaintiffs point to circumstantial evidence that is equally consistent
with the County's pursuit of legitimate redistricting objectives. Under the presumption of
good faith, such ambiguous evidence cannot support a finding of racial gerrymandering or
intentional discrimination.

I1. Callais Fundamentally Changes and Clarifies Standards and Evidence.

Under Callais, the only Constitutionally-acceptable use of race in redistricting is the
creation of a VRA district under Section 2. Callais observed that the VRA is the Fifteenth
Amendment’s enforcement legislation. 146 S. Ct. at 1144. Callais also held that
compliance with the VRA is a compelling interest justifying the use of race in redistricting
under the Fourteenth Amendment, which otherwise prohibits the consideration of race in
government actions. /d. at 1143. Callais therefore struck down the drawing of a majority-
minority district as unconstitutional under the Fourteenth Amendment where compliance
with the VRA could not justify that action, even in compliance with an errant district court
order. Id. at 1150.

The Fifth Circuit has already determined in this case that Galveston County’s

formerly coalition-based Precinct 3 is not protected under the VRA. Petteway, 111 F.4th at

12
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614. Given that the defunct Precinct 3 is not protected under Section 2, it would be
unconstitutional for the County or this Court to draw it as a race-based district.

A. Effects alone are not evidence of intent or a predominant racial
purpose

Recent Supreme Court cases have drawn strong dissents that conclude the alteration
of previously mandated majority-minority districts amounts to unconstitutional, intentional
racial discrimination or vote dilution. See Allen, 146 S. Ct. at 1382 (Sotomayor, Justice,
dissenting). Plaintiffs’ arguments align with those dissents, rather than with the majority
holdings and binding precedent that prohibits federal courts from usurping local
governmental action without relevant, clear evidence of intentional racial discrimination.

For example, the NAACP characterize their intent claims as deriving from the
‘dismantling of the sole majority-minority district.” Dkt. 308 at 1. According to this logic,
Precinct 3’s boundaries could never be redistricted in a way that reduces its majority-
minority status. This is essentially reinstitution of retrogression and an effects claim, and
an argument for proportional representation clearly denied by Congress. See Callais, 146
S. Ct. at 1144-45.

Even in 1977, Arlington Heights held that “official action will not be held
unconstitutional solely because it results in a racially disproportionate impact,” and that
while such impact “is not irrelevant...it is not the sole touchstone of an invidious racial
discrimination.” Vill. of Arlington Heights, 429 U.S. at 264-65 (1977). But the inquiries
from the 1970s and 1980s, including Arlington Heights’ nonexhaustive examples of

inquiry, have now been updated. The Court’s instruction to find “invidious purpose is still

13
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in place, but evidence of intentional discrimination must be shown through current or
contemporary factors, not the ‘historical’ background that was not so distant in 1977 as it
is today. Callais, 146 S. Ct. at 1160.

The NAACP Plaintiffs also attempt to distinguish this case on the basis that
Louisiana (in Callais) and Alabama (in Allen IIl) each had more than one performing
majority-minority district. This argument is foreclosed under Callais. Id. at 1156
(“interpreting §2 of the Voting Rights Act to outlaw a map solely because it fails to provide
a sufficient number of majority-minority districts would create a right that the [Fifteenth]
Amendment does not protect”). Otherwise, effects alone could establish intent—and
Callais makes clear that is not possible. Here, the Court has already found that the County
did not consider racial data when enacting the 2021 Map. Dkt. 250 at 9 219. Plaintiffs’
effects arguments cannot overcome that finding to establish intent, including their citation
to trial testimony about whether Precinct 3 was a racial gerrymander. They do not, and
cannot, dispute that the pre-2021 Precinct 3 was a racial gerrymander under the VRA, or
that, under Callais, it would be an unconstitutional racial gerrymander if it had been drawn
or maintained solely to create a minority-majority district. The only backstop they have is
that County Commissioners awareness of their County’s population composition—and
nowhere in the record is there any evidence to support the Plaintiffs’ overblown rhetoric
that the County “targeted Precinct 3 because the precinct favored minority voters.” Dkt.

307 at 14.°

3 Plaintiffs cite paragraph 292 of the Court’s findings, which includes testimony that Judge Henry
‘would not have asked for’ a coastal precinct map that kept the core of benchmark Precinct 3.”

14
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Finally, NAACP Plaintiffs propose that because Callais found Louisiana’s creation
of a majority-minority district was a gerrymander, that elimination of Precinct 3 must also
be. Dkt. 308 at 5-6. To reach their conclusion, NAACP equates a goal of not violating
constitutional law with having race as a predominant purpose in drawing a new map. While
NAACP helps itself to this massive leap, these two purposes remain distinct. A
gerrymander claim requires race be the predominant purpose for drawing a district.
Alexander, 602 at 541. An objective to not violate constitutional law by keeping a
gerrymandered district would be a permissible goal.

B. Disagreement with prior orders, the timing of redistricting, and the

rules by which redistricting occur are not evidence of intentional
constitutional violations.

Another mistake Plaintiffs make is arguing that dismantling Precinct 3, alone, is
evidence of intent to discriminate. This is the same mistake that the district court made in
Allen III when it interpreted Alabama’s “legal disagreement with the court’s earlier
remedial order as proof of discriminatory animus.” Allen III, 146 S. Ct. at 1381. But the
timeline for and timing of redistricting processes are inherently political in nature and
beyond the scope of the Attorney General or the federal courts to mandate or control absent
clear proof of intentional racial discrimination. See Callais, 146 S. Ct. at 1156 (noting the
VRA “does not intrude on States’ prerogative to draw districts based on nonracial factors”

and that while states may use traditional districting factors like compactness or contiguity,

Dkt. 307 at 16. They exclude the context of his testimony—he would not have thought to ask for
a coastal precinct that also “worked off of the benchmark plan,” he “was looking for a coastal
precinct,” and he wanted to make sure that Commissioner Giusti “would be okay having a coastal
precinct.” Dkt. 228 at 305.

15
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“[n]Jothing in the Constitution requires States to heed these criteria” and “the desirability
of some of these criteria might be disputed”); see also Jackson v. Tarrant Cnty., 158 F.4th
571, 593 (5th Cir. 2025) (refusing to scrutinize the “process by which a jurisdiction
modifies the rules of the electoral road—such as the choice to redistrict—rather than to the
rules themselves—such as the map”).

In the Fifth Circuit’s recent Jackson v. Tarrant County opinion, the Court held that
states and their political subdivisions “enjoy considerable discretion in establishing rules
for their own elections.” Jackson, 158 F.4th at 577. Plaintiffs’ prior reliance on preclearance
letters, or whether the County adopted redistricting criteria, do not evidence intentional
Constitutional violations. Here, the Court found that Judge Henry wanted the map from
2011 that the Attorney General refused to approve. Dkt. 250 at 4 200. The Attorney General
had objected that the County did not adopt redistricting criteria. But local governments
“enjoy ‘considerable discretion in establishing rules for their own elections,” and that this
“discretion reaches its height in the redistricting process.” Jackson, 158 F.4th at 577
(internal quotation omitted). Nor can disagreement with the Attorney General’s objection
support an intent finding. And while Plaintiffs cite the Court’s recitation of Cooper’s
testimony that the “circumstances and effect of the enacted plan were ‘mean-spirited’ and
‘egregious’ given that ‘there was absolutely no reason to make major changes to Precinct
3> (Dkt. 250 at 9 149), recent cases instruct that whether to redistrict is not a decision
courts delve into without improperly exercising federal control over inherently political
decisions. See Allen 111, 146 S. Ct. at 1381 (district court interposed itself into Alabama’s

electoral process).

16
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While Plaintiffs recount the Court’s findings with respect to the VRA claims,
especially the recitation of Mr. Cooper’s “stark,” “jarring,” and “mean spirited” testimony,
this expressly relates to the circumstances and effect of redistricting, and whether
redistricting was necessary. It is not a finding of intentional racial discrimination and
cannot support an intent claim. Oddly, Plaintiffs appear to contend that a statement by
Commissioner Holmes that the VRA required Precinct 3’s coalition composition somehow
support an intentional racial discrimination claim. Dkt. 307 at 14. Here, there is no VRA
violation, any Constitutional obligation to create a coalition district, or any Constitutional
prohibition from dismantling a coalition district.

C. Recent case law shows Plaintiffs cannot meet their burden to
establish intent.

Callais, Allen 111, and Jackson together show that Plaintiffs’ claims fail.

Plaintiffs cite Singleton v. Allen, No. 2:21-cv-1291-AMM, 2026 WL 1469518 (N.D.
Ala. May 26, 2026), but on June 2, 2026, the Supreme Court issued Allen 111, staying the
district court's order enjoining Alabama’s use of its own map, finding the state is likely to
succeed against the plaintiffs’ claims, including their intentional vote dilution claim. Allen
111 rejected the district court’s analysis, the same analysis the Petteway Plaintiffs propound,
because it failed to apply legislative good faith and gave undue weight to legislative
disagreement with prior remedial orders.

Plaintiffs cite Alexander, which Defendants discussed at length in their October

® The Petteway Plaintiffs state that the Fifth Circuit left the Court’s findings undisturbed (Dkt. 307
at 2), but the Fifth Circuit had no cause to reach or review the findings. Petteway v. Galv. Cnty.,
111 F.4th 596, 614 (5th Cir. 2024) (en banc).

17
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2024 response. Dkt. 289. Alexander made clear that when race and partisan preference are
highly correlated—as they are in Galveston County—plaintiffs must disentangle the two.’
Defendants discussed the Plaintffs’ failure to do so in their Response to Plaintiffs’ motions
for judgment. Dkt. 289 at 15-23.

Plaintiffs claim that they presented maps that met County criteria. To be clear, no
plan discussed at trial will preserve a majority-minority district in Galveston County that
1s not a coalition. No plan could provide a geographically compact district for Latino or
Black residents alone (Dkt. 245 at 4330). No plan Plaintiffs or NAACP Plaintiffs provided
would have elected four Republicans.

D. Callais heightens the role of politics

It is undisputed that race and politics are inextricably intertwined in Galveston
County. Plaintiffs themselves have argued it is impossible to disentangle race and politics
in Galveston County. See Dkt. 250 at 4 144 (quoting Dkt. 247 at 6 n.3 where plaintiffs
“argue that race and politics are “inextricably intertwined’”’). This political coalition,
according to Plaintiffs, is “built” in general elections. See Dkt. 224 at 185-86. The Fifth
Circuit also held that Galveston County was not required to adopt a precinct “for the
electoral benefit of distinct minority groups that share political preferences but lack the
cementing force of race or ethnicity.” Petteway, 111 F.4th at 614 (emphasis added).

While not the predominating factor for redistricting, the County maintains that

partisanship was a factor in redistricting. Dkt. 250 at §280(6), §289; Dkt. 228 at 197-99

7 Plaintiffs claim, without any citation, that Anglo Democrats “crossed party lines to avoid voting
for a minority candidate.” Dkt. 307 at 24. The record does not support this statement.

18
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(Judge Henry testimony that politics was “not a primary concern”).® In Callais, the Court
held that “in a racial gerrymandering case...race and politics must be disentangled,” and
that requirement exists “regardless whether the case is brought pursuant to the Fourteenth
Amendment or the VRA, since §2 of the VRA requires evidence giving rise to a strong
inference of intentional discrimination.” Callais, 146 S. Ct. at 1163. There, the district court
“observed that black voters have been aligned with the Democratic party for decades and
that issues discussed by that party appealed to black voters.” Id. at 1162. The Court
cautioned that these findings “undercut” any finding of “intentional racial discrimination
because race and politics are so intertwined.” Id. Here, white voters in the County
“overwhelmingly participate in Republican primaries” and Black and Latino voters in the
County “overwhelmingly participate in Democratic primaries.” Dkt 250 at § 399. These
findings undercut, rather than support, a finding of intentional racial discrimination, or that
race was the predominant factor motivating redistricting in 2021.°

Here, it is Plaintiffs’ burden to disentangle race and partisan preference since there

is a high correlation between race and partisan preference. This is not Defendants’ burden,

8 Plaintiffs overstate the Court’s findings when they argue the Court “rejected as pretext all
nonracial justifications that have been offered to explain the map” or that Defendants “vehemently
disclaimed partisanship as motivation for their Enacted Plan.” Dkt. 307 at 11, 20. Defendants
maintain their arguments in their Response to Plaintiffs” Motion for Entry of Judgment. Dkt. 289.
This is especially true regarding Commissioner Holmes’ participation in the 2021 districting
process, as the sole Democrat Commissioner. Dkt. 250 at 96.

*Witness testimony consistently demonstrated that Galveston County voters vote based on the
party affiliation, rather than for race of the candidate (See Dkt. 289 at 18-19). Commissioner Guisti
testified that a lot of people have switched parties over the last few years to Republican, and for a
lot of them it was just to win. /d. at § 500. When asked about implementing a map in 2020 similar
to the 2011 map, Leon Phillips stated: “Why would they do that again if it wasn’t for a Republican
takeover of Stephen Holmes’ district?” /d. at 9 493.

19
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just as it is not Defendants’ burden to prove that politics was the predominant factor guiding
redistricting efforts. As the Supreme Court has noted, “several States have in recent months
redrawn their congressional districts in ways that are predicted to favor the State’s
dominant political party.” Abbott, 146 S. Ct. at 419. Under the now-replaced 2021 Map, all
four precincts produced Republican representatives. Though Plaintiffs contend they
provided alternative maps that comported with all criteria, including partisanship, none of
their alternative maps would have elected a Republican in Precinct 3. Dkt. 307 at 16-17.

Plaintiffs contend that the County knew a coastal precinct and partisan majority was
possible “without dismantling Precinct 3,” nothing in the record supports this conclusion,
especially as they cite to maps created by their experts for the preliminary injunction
hearing. (Dkt. 307 at 19). Their use of the example in Callais to show a “strong inference”
of bad intent is improper when applied to their Constitutional claims. In Callais, an
inference of racial motivation could support a Section 2 violation “without demanding that
the courts engage in the fraught enterprise of attempting to determine whether the state
legislature as an institution” had racial motives. Callais, 146 S. at 631. Plaintiffs have no
VRA claims. They must, instead, prove intent. Because Plaintiffs cannot disentangle race
and politics, and instead admit it is impossible to do so in Galveston County, they cannot
meet their burden to establish an intentional Constitutional violation.

III. Fifteenth Amendment does not protect political coalitions.

Plaintiffs’ claims arise from the dismantling of a coalition district, to which the VRA
does not apply. The VRA was enacted to enforce the Fifteenth Amendment. Callais has

reconciled the VRA with the Fifteenth Amendment’s purpose of preventing intentional
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discrimination. Thus, Plaintiffs' Fifteenth Amendment claims fail for an independent
reason: the Fifteenth Amendment does not protect political coalitions. '

The Fifth Circuit rejection of political coalition claims reflects the text and history
of the Fifteenth Amendment, which protects against discrimination on account of “race” or
“color,” not political affiliation or coalition-building among separate racial groups. See
Petteway, 111 F.4th at 604.

The Fifteenth Amendment's text is explicit: “The right of citizens of the United
States to vote shall not be denied or abridged by the United States or by any State on
account of race, color, or previous condition of servitude.” Callais, 146 S. Ct. at 1143. This

I rather than

language was held to protect a discrete racial group from discrimination,!
coalitions. As the Fifth Circuit recognized, extending constitutional protection to such
coalitions would impermissibly expand the Amendment's scope beyond its text and
historical purpose. See Petteway, 111 F.4th at 604.

Arlington Heights’ effects test bears the same result; it asks whether an act “bears
more heaving on one race than another.” Vill. of Arlington Heights, 429 U.S. at 266. The
test refers to “one race” in the singular, not plural form. The singular racial reference in the
Arlington Heights effects test bears a mirror image of the singular racial reference in the

text of Section 2, as discussed by the Fifth Circuit in this case. Petteway, 111 F.4th at 604.

Given the common origin and purpose of Section 2 and Arlington Heights under the

10 As Defendants noted in their October 2024 filing, there is a debate over whether vote dilution is
actionable under the Fifteenth Amendment. Dkt. 289 at 11 n.5. Nor is there protection against
political gerrymandering.

1 See e.g., Gomillian v. Lightfoot, 364 U.S. 339, 346 (1960).
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Fifteenth Amendment, the results should be congruent.

Callais reinforces this textual limitation. The Court emphasized that the Fifteenth
Amendment “bars only state action motivated by a discriminatory purpose” directed at
voters “on account of race or color.” Callais, 146 S. Ct. at 1140, 1144. The Amendment
does not guarantee electoral success to any particular political coalition, even one that
includes minority voters. On the contrary, the Amendment's focus on individual voting
rights precludes group-based entitlements to particular electoral outcomes.

The historical context confirms this reading. When Congress enacted the Fifteenth
Amendment in 1870, the concept of “race” referred to discrete groups defined by common
ancestry and physical characteristics. The Amendment was designed to protect Black
citizens from discriminatory voting laws enacted after the Civil War, not to guarantee
representation to any particular political alliance. Extending the Amendment to protect
coalitions would represent an impermissible judicial expansion of its text.

Moreover, recognizing coalition claims under the Fifteenth Amendment would
create intractable line-drawing problems. Courts would be forced to determine which
coalitions merit constitutional protection, how cohesive a coalition must be, and whether
coalition members share sufficient common interests. These questions are inherently
political and inappropriate for judicial resolution. The Fifteenth Amendment's focus on
discrimination against discrete racial groups avoids these problems by tying constitutional
protection to objective characteristics rather than political alignments.

Plaintiffs cannot circumvent the Fifth Circuit's coalition holding by recasting their

claim as one of intentional discrimination against Black voters and Latino voters separately.
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As this Court found, the political coalition in Precinct 3 was built through the combined
voting strength of Black and Latino voters in general elections. The coalition's success
depended on both groups voting together for Democratic candidates. Separating these
groups for analytical purposes would ignore the coalition nature of Precinct 3 and create
an artificial distinction that lacks support in the record.

Furthermore, Plaintiffs have not alleged or proven that the County acted with
discriminatory intent specifically targeting Black voters or specifically targeting Latino
voters. Their theory has always been that the County dismantled a district where Black and
Latino voters together could elect their preferred candidates. This is a coalition claim that
does not fit within the Fifteenth Amendment's protection of discrete racial groups from
discrimination.

CONCLUSION AND PRAYER

Louisiana, in an effort to comply with Section 2, drew an additional majority-
minority opportunity district, was sued for it, and the Supreme Court found the draw was
an unconstitutional racial gerrymander. Callais, 146 S. Ct. at 1162. Callais makes clear
that racially gerrymandered districts are not constitutionally protected, and violate the
Constitution. On the heels of Callais, Alabama’s map, which favored Republicans, was
enjoined and that injunction stayed because the district court improperly “interposed itself”
into Alabama’s electoral process, did not “heed the presumption of legislative good faith,”
and “interpreted” Alabama’s “legal disagreement with the court’s earlier remedial order as
proof of discriminatory animus.” Allen 111, 146 S. Ct. at 1381.

Galveston County’s Commissioners Court, just like the legislators in Alabama and
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Louisiana, has navigated the competing requirements of Section 2 and the Constitution. If
a previously required majority-minority district is maintained, it is subject to claims of an
unconstitutional racial gerrymander. If, upon redistricting, the boundaries of that district
are changed, it faces claims of an unconstitutional racial gerrymander. The plaintiffs just
change.

Galveston has now replaced the 2021 Map that Plaintiffs challenge. Not only are
Plaintiffs’ claims moot and should be dismissed, the Supreme Court has made abundantly
clear that no intentional vote dilution or discrimination claims can stand on the type of
evidence on which the Plaintiffs rely. The Court should dismiss all remaining claims
against Defendants in full.

Respectfully Submitted,

PUBLIC INTEREST LEGAL GREER, HERZ & ADAMS, L.L.P.
FOUNDATION

By: /s/ Joseph R. Russo, Jr.
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CERTIFICATE OF SERVICE

I hereby certify that on July 14, 2026, I served the foregoing via email on all
counsel of record in this case.

/s/ Joseph R. Russo, Jr.
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