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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

GALVESTON DIVISION
THE HONORABLE TERRY §
PETTEWAY, DERRECK ROSE, and §
PENNY POPE, §
§
Plaintiffs, §
§  Civil Action No. 3:22-cv-57
V. § [Lead Consolidated Case]
§
GALVESTON, TEXAS, and THE §
HONORABLE MARK HENRY, in §
his official capacity as Galveston §
County Judge, §
§
Defendants. §
§
§

PETTEWAY PLAINTIFFS’ RESPONSE TO DEFENDANTS’
SUGGESTION OF MOOTNESS

This case is not moot. Mere weeks before oral argument regarding Plaintiffs’
pending constitutional claims, four months after the primary election was conducted under
the 2021 map’s lines, and just four months before the November general election,
Galveston has purported to change its commissioner, justice of the peace, and constable
boundaries “effect[ive] immediately.” ECF No. 310-1. Setting aside that it is plainly illegal
to change map boundaries after the primary election has already occurred, this gambit to
evade judicial review is insufficient to moot this case.

Galveston has a heavy burden to establish that its action moots this case. But the

County neither cites nor satisfies the Fifth Circuit’s test to do so. Most obviously, there is
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no mere threat that Plaintiffs will face the same legal injuries that drive their claims against
the 2021 map, the new map on its face perpetuates those harms. A governmental defendant
cannot moot legal claims by repeating the unlawful conduct. Galveston’s ploy is neither
legal nor sufficient to moot this case.

ARGUMENT
L. Plaintiffs’ claims are not moot.

Plaintiffs’ claims are not moot. “It is well settled that ‘a defendant’s voluntary
cessation of a challenged practice does not deprive a federal court of its power to determine
the legality of the practice.”” Friends of the Earth, Inc. v. Laidlaw Envt Servs. (TOC), Inc.,
528 U.S. 167, 189 (2000) (quoting City of Mesquite v. Aladdin s Castle, Inc.,455 U.S. 283,
289 (1982)). Thus, “the standard we have announced for determining whether a case has
been mooted by the defendant’s voluntary conduct is stringent: ‘A case might become moot
if subsequent events made it absolutely clear that the allegedly wrongful behavior could
not reasonably be expected to recur.’” Id. (quoting United States v. Concentrated
Phosphate Exp. Ass’n, 393 U.S. 199, 203 (1968)). This is so “even in cases in which
injunctive relief is sought.” Meza v. Livingston, 607 F.3d 392, 399-400 (5th Cir. 2010). The
burden of making this showing is “heavy” and “lies with the party asserting mootness.”
Friends of the Earth, 528 U.S. at 189. While a governmental defendant may be accorded
“some solicitude,” it still must satisfy the “absolutely clear” standard. Speech First, Inc. v.

Fenves, 979 F.3d 319, 328 (5th Cir. 2020) (citation omitted).!

! Galveston suggests throughout its filing that it has a lower burden to prove mootness than
a private defendant. To the extent there is supporting circuit precedent for that contention,
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The Fifth Circuit has identified three factors for courts to consider in assessing
whether a governmental defendant has satisfied its burden under the voluntary cessation
doctrine. Even where the court “presume][s] that the same allegedly wrongful conduct by
the government is unlikely to recur,” a case may not be moot in light of (1) “the absence of
a controlling statement of future intention,” (2) “the suspicious timing of the change,” and
(3) the government’s “continued defense of the challenged policies.” Speech First, 979
F.3d at 328 (citation omitted). The court did not require a showing that all factors be
satisfied for the case to be determined to present a live controversy. /d. at 329 & n.4 (noting
that the Third Circuit has found a case not moot where only the second and third factors
are present).

Courts routinely reject governmental defendants’ mootness claims under this
framework. In City of Mesquite, a provision of an ordinance that had been ruled
unconstitutionally vague was repealed while the case was on appeal. 455 U.S. at 288. The
Supreme Court held that the removal of the challenged language was insufficient to moot
the case, reasoning that “the city’s repeal of the objectionable language would not preclude
it from reenacting precisely the same provision if the District Court’s judgment were
vacated.” Id. at 289.

Likewise, in Northeastern Florida Chapter of Associated General Contractors of

America v. City of Jacksonville, Florida, the Supreme Court held that a challenge to an

the Supreme Court has recently said otherwise. See FBI v. Fikre, 601 U.S. 234, 241 (2024)
(holding that the “formidable burden” to show mootness in the wake of voluntary cessation
“holds for governmental defendants no less than for private ones” (emphasis added)).
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ordinance providing contract set asides to minority-owned businesses was not moot
notwithstanding changes the city made to the law after the Supreme Court granted certiorari
in the case. 508 U.S. 656, 660-61 (1993). Those changes limited the categories of
businesses to which it applied, replaced the 10% set aside with a participation goal of 5-
16%, and increased from one to five the ways to achieve the participation goals. /d. at 661.

In rejecting the city’s argument that the ordinance change mooted the case, the Court
reasoned that its conclusion was even stronger than in City of Mesquite. Id. at 662.

There is no mere risk that Jacksonville will repeat its allegedly wrongful

conduct; it has already done so. Nor does it matter that the new ordinance

differs in certain respects from the old one. City of Mesquite does not stand

for the proposition that it is only the possibility that the selfsame statute will

be enacted that prevents a case from being moot; if that were the rule, a

defendant could moot a case by repealing the challenged statute and

replacing it with one that differs only in some insignificant respect.
Id. The Court looked to the “gravamen of petitioner’s complaint,” which was that “its
members are disadvantaged in their efforts to obtain city contracts,” and concluded that
although “[t]he new ordinance may disadvantage them to a lesser degree than the old one,
.. . it disadvantages them in the same fundamental way.” /d.

In Speech First, the Fifth Circuit held that a challenge to policies regulating speech
at the University of Texas at Austin was not moot notwithstanding changes made to the
policies pending appeal. 979 F.3d at 328-29. First, the court reasoned that “the University
has not issued a controlling statement of future intention,” but rather the defendant’s brief
merely asserted that the policies would not be reenacted. /d. at 328. Second, the court found

the timing “suspicious,” where the changes came “after the district court[’s] decision” and

where “the University did not explain the expedient timing.” Id. at 329 (citation modified).
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Third, the court noted that the defendant continued to defend the original policies just as it
had in the district court. /d.

Most pertinent, this doctrine has applied to preclude a finding of mootness to
challenges to Texas redistricting maps. Texas’s 2011 congressional and state legislative
maps were challenged under the Constitution and Voting Rights Act. See Perez v. Texas,
970 F. Supp. 2d 593, 596-97 (W.D. Tex. 2013). After the State failed to obtain Section 5
preclearance of those maps from the D.C. federal district court, the San Antonio three-
judge district court imposed interim maps for the 2012 election that respected the state’s
policy preferences while resolving the likely legal infirmities in the 2011 maps. /d. In 2013,
the legislature repealed the 2011 maps and adopted the court imposed interim maps as law.
Id. at 598.

The three-judge court ruled that the repeal of the 2011 map did not moot plaintiffs’
claims against that map. The court reasoned that the state failed to meet its burden to show
that “the 2011 plans could not reasonably be expected to recur. . . . Similarly, the fact that
a challenged law is amended does not alone moot the underlying claim unless the law has
been sufficiently altered so as to present a substantially different controversy.” Id. at 602.
The court reasoned that the 2013 plans “are heavily derived from the 2011 plans” and that
the plaintiffs alleged that the same legal violations persisted in the 2013 plans, “though
some perhaps to a lesser degree.” Id. Thus, the court observed that, as in Associated
General Contractors, the 2013 maps “disadvantage [plaintiffs] in the same fundamental
way.” Id. Likewise, the court observed that “there is no indication or assurance that, in the

next redistricting cycle, the Texas Legislature will not engage in the same alleged conduct
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that Plaintiffs assert violated their rights.” Id. The state “has not conceded the illegality of
the conduct” and under the circumstances, the court found that “there exists some
cognizable danger of recurrent violation such that Plaintiffs’ claims for declaratory and
injunctive relief with regard to the 2011 plans are not moot.” /d. at 602-03.

Moreover, the Perez court reasoned that several plaintiffs were now seeking to
amend their complaints to add a request for “equitable relief under § 3(c) premised on their
claims of intentional racial discrimination in the 2011 plans. Therefore, even if the Court
ultimately declines to award injunctive relief, it may find that declaratory relief and
equitable relief under § 3(c) are appropriate.” /d. at 603. That request, the court found, was
“not so implausible that it is insufficient to preserve jurisdiction.” Id.?

These authorities compel the conclusion that this case is not moot. As in Associated
General Contractors, “[t]here is no mere risk that [Galveston] will repeat its allegedly
wrongful conduct; it has already done so.” 508 U.S. at 662. It is apparent from the map
images that the revision to the 2021 lines do not resolve Plaintiffs’ intentional

discrimination or racial gerrymandering claims. The County has not, for example, enacted

2 The Perez court’s mootness ruling was never appealed. See, e.g., Abbott v. Perez, 585 U.S.
579, 591 n.8 (2018) (“We express no view on the correctness of this holding.”). Although
the Perez three-judge court’s mootness determination was initially unanimous, Circuit
Judge Smith eventually changed his view and concluded that a subsequent decision, Davis
v. Abbott, 781 F.3d 207 (5th Cir. 2015), required a finding of mootness. See Perez v. Abbott,
253 F. Supp. 3d 864, 975 (W.D. Tex. 2017) (Smith, J., dissenting). But as the majority
explained, “Davis v. Abbott was not a decision about mootness; it concerned whether the
plaintiffs in the 2011 Senate Plan case were prevailing parties entitled to fees and costs. It
did not announce a new rule of law or change the legal landscape concerning mootness.”
Id. at 874 (majority). The parties in Davis merely agreed that the case had become moot
because there was not further substantive controversy—a fact that sets it far apart from the
governing case law. See id.
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one of the many alternative maps proffered by Petteway Plaintiffs that satisfy its stated
redistricting goals (e.g., a coastal precinct) while preserving minority voting strength.
Rather, it has instead perpetuated the intentional racial cracking that infected the 2021 map.
Contrary to Galveston’s suggestion (at 2) that the changes are “significant,” there appears
to be no change with respect to the subject of Plaintiffs’ Complaint. It is irrelevant that the
new map’s lines are not the “selfsame” configuration of the 2021 map, Assoc. Gen.
Contractors, 508 U.S. at 662, because the new map “disadvantages [Plaintiffs] in the same
fundamental way” as the 2021 map, id.

Moreover, Galveston neither mentions, nor satisfies, the Fifth Circuit’s Speech First
factors for assessing whether a governmental body’s voluntary cessation results in
mootness. First, as in Speech First, the county’s contention (at 7) that “[t]here is no threat
that the 2021 map will be reinstated” comes only in its brief and without any evidentiary
support. 979 F.3d at 328-29 (“Fenves’s statements in brief are not a controlling statement
of future intention.”). Second, the timing is incredibly suspicious. The changes come mere
weeks before the Court is scheduled to hear final arguments on Plaintiffs’ constitutional
claims against the 2021 map and several months affer the primary election occurred using
the 2021 map’s precincts (something that renders the order imposing the map immediately
plainly illegal). Galveston offers no explanation other than the Orwellian statement that it
“determined that the interests of the people of the county are best served by changing the
existing . . . Precinct Boundaries.” ECF No. 310 at 2. Third, Galveston continues to defend

the legality of the 2021 map. See generally ECF No. 316.
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This case presents an even stronger application of the voluntary cessation doctrine
than did Perez. In Perez, the 2011 maps were repealed and replaced in 2013 with maps that
had been court-imposed to remedy legal violations found to likely exist in the 2011 maps.
Here, Galveston has merely perpetuated the same legal violations in an effort to evade
judicial review. All the reasons that supported the Perez court’s conclusion that the 2011
map claims were not moot warrant the same conclusion here. The new map is substantially
similar to the 2021 map and perpetuates the same harms alleged by Plaintiffs in their
Complaint, Galveston has not conceded liability, and “there exists some cognizable danger
of recurrent violation such that Plaintiffs’ claims for declaratory and injunctive relief with
regard to the [2021] plan[] [is] not moot.” Perez, 970 F. Supp. 2d at 603. Indeed, the new
map is the recurrent violation.

Moreover, just as in Perez, Petteway Plaintiffs should be permitted to supplement
and/or amend their complaint to not only challenge the new map, but also to seek relief
under Section 3(c) of the Voting Rights Act based on the unconstitutional enactment of the
2021 and 2026 maps. This latest episode illustrates the appropriateness of Section 3(c)
relief at this time. Because that declaratory and equitable relief remains possible based
upon the 2021 map’s enactment, the claims regarding it cannot be moot. See Perez, 970 F.
Supp. 2d at 603; see also Knox v. Serv. Emps. Int’l Union, Loc. 1000, 567 U.S. 298, 307
(2012) (*“A case becomes moot only when it is impossible for a court to grant any effective
relief whatever to the prevailing party.”) (internal quotation marks and citations omitted).
Section 3(c) relief can be granted regardless of whether the map that violates the Fourteenth

and Fifteenth Amendments governs further elections. See 52 U.S.C. § 10302(c).
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Moreover, any claims against the 2026 map necessarily involve a determination
about whether the 2021 map was enacted with a discriminatory intent or with race as its
predominant consideration. In assessing the constitutionality of the new map, the Court
must determine whether “history suggests discriminatory intent,” including in “the most
recent redistricting cycle.” League of United Latin Am. Citizens v. Abbott, 601 F. Supp. 3d
147, 170 (W.D. Tex. 2022); see also Vill. of Arlington Heights v. Metro. Hous. Dev. Corp.,
429 U.S. 252,267 (1977). Declaratory judgment regarding the constitutionality of the 2021
map is thus directly relevant to any challenge to the 2026 map, and is part and parcel of
injunctive relief against that map.

Indeed, the Fifth Circuit has repeatedly held that a declaratory judgment can stand
even if a request for injunctive relief has become moot. See, e.g., Freedom from Religion
Found., Inc. v. Abbott, 58 F.4th 824, 837-38 (5th Cir. 2023) (vacating permanent injunction
but not declaratory judgment in case that became moot on appeal); Familias Unidas v.
Briscoe, 544 F.2d 182, 190 (5th Cir. 1976) (“While a defendant may unilaterally act in such
a manner as to cure the allegedly offensive conduct and foreclose the necessity for
injunctive relief, that same unilateral action by the defendant may have no effect
whatsoever on the necessity for declaratory judgment relief. Only when such unilateral
action resolves or extinguishes all rights can the case or controversy be said to be no longer
live and justiciable.”).

Here, Plaintiffs’ request for declaratory and injunctive relief against the 2021 map
remains live, just as it was in Perez under less compelling circumstances. But even if the

Court were to determine that injunctive relief were inappropriate, declaratory judgment
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plainly is, in light of the potential for Section 3(c) relief and the application of Arlington
Heights to any claim against the 2026 map.

Galveston falls far short of carrying its heavy burden to establish mootness.
I1. The capable of repetition yet evading review exception applies.

Even if Galveston had met its burden under the voluntary cessation doctrine, the
capable of repetition yet evading review exception would apply. This exception applies
when “(1) the challenged action is in its duration too short to be fully litigation prior to
cessation or expiration” and ‘“(2) there is a reasonable expectation that the same
complaining party will be subject to the same action again.” Rhone v. City of Texas City,
93 F.4th 762, 766 (5th Cir. 2024) (citation omitted). Both factors are satisfied here. “The
Supreme Court has further clarified that insufficient time to receive complete judicial
review . . . in that Court satisfies th[e first] requirement.” /d. (citation modified) (internal
quotation marks omitted). Plaintiffs have not had sufficient time to fully litigate their case
prior to Galveston’s adoption of the 2026 map, demonstrating the presence of the first
factor. And the second factor is easily established—there is not merely a “reasonable
expectation” that Plaintiffs will suffer the same unlawful conduct, they already have. Even
if the voluntary cessation doctrine did not preclude a finding of mootness, the capable of
repetition yet evading review exception would apply.

Galveston has plainly acted in a rushed attempt to avoid judicial review. It cannot

accomplish that goal.

10



Case 3:22-cv-00057 Document 318 Filed 07/16/26 in TXSD  Page 11 of 13

III. The Court should permit supplemental and/or amended complaints.

The Court should permit supplemental and/or amended complaints. Petteway
Plaintiffs believe it would be appropriate for the parties and the Court to address a schedule
for such supplemental or amended pleadings at the forthcoming July 28 hearing.

CONCLUSION
For the foregoing reasons, the Court should reject Galveston’s suggestion of

mootness and find Petteway Plaintiffs’ claims not moot.?

Respectfully submitted this 16th day of July, 2026.

/s/ Valencia Richardson
Chad W. Dunn (Tex. Bar No. 24036507)  Valencia Richardson*

Brazil & Dunn Mark P. Gaber*

1900 Pearl Street Simone Leeper*

Austin, TX 78705 Alexandra Copper*

(512) 717-9822 Campaign Legal Center

chad@brazilanddunn.com 1101 14th St. NW, Ste. 400
Washington, DC 20005

Bernadette Reyes* (202) 736-2200

Sonni Waknin* vrichardson@campaignlegal.org

UCLA Voting Rights Project mgaber@campaignlegal.org

3250 Public Affairs Building sleeper@campaignlegal.org

Los Angeles, CA 90095 acopper(@campaignlegal.org

Telephone: 310-400-6019
bernadette@uclavrp.org
sonni@uclavrp.org *Admitted pro hac vice

3 Galveston asserts at the end ofits filing (at 8) that “Plaintiffs have no standing to challenge
the new precinct boundaries.” It offers no explanation for this contention beside an
inapposite case citation about plaintiffs who “had not been subject to . . . new procedures”
being challenged. /d. Unless Galveston has redistricted Plaintiffs out of the county entirely,
they are subject to its redistricting map and have standing to raise their legal claims against
it.
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COUNSEL FOR PETTEWAY PLAINTIFFS

12



Case 3:22-cv-00057 Document 318 Filed 07/16/26 in TXSD  Page 13 of 13

CERTIFICATE OF SERVICE

I certify that on July 16, 2026, the foregoing document was filed electronically and
served on all parties of record via CM/ECF, and that the document complies with the page
limitations set out by the Court.

/s/ Valencia Richardson
Valencia Richardson
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