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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
GALVESTON DIVISION

THE HONORABLE TERRY
PETTEWAY, DERRECK ROSE, and
PENNY POPE,

Plaintiffs,
Civil Action No. 3:22-cv-57
[Lead Consolidated Case]

GALVESTON, TEXAS, and THE
HONORABLE MARK HENRY, in
his official capacity as Galveston
County Judge,

Defendants.
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BRIEF ON THEIR INTENTIONAL DISCRIMINATION AND RACIAL
GERRYMANDERING CLAIMS
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INTRODUCTION

Galveston’s redistricting constituted intentional racial vote dilution and racial
gerrymandering before the Supreme Court’s decision in Callais, and it still does after. That
case updated the statutory framework for Section 2 claims; it did not reinterpret the
Fourteenth and Fifteenth Amendment’s prohibitions on intentional racial discrimination
and racial gerrymandering.

The County’s brief is largely about a case that does not exist—one in which the
Galveston County Commissioners Court redistricted with the express aim to partisan
gerrymander the majority party into controlling all four seats. Their problem? The
evidence. The County repeatedly denied having done so—perhaps most adamantly so by
Judge Henry, who was largely responsible for the creation and adoption of Map 2. Callais’
discussion of partisan objectives is simply irrelevant to this case. Plaintiffs have proffered
the precise evidence that the Supreme Court has repeatedly held carries the day on
Fourteenth and Fifteenth Amendment redistricting claims—alternative maps that achieve
all of the stated redistricting criteria without the racial effect of the challenged map. This
case 1s an exemplar of what the Supreme Court says plaintiffs must do to satisfy their
burden.

Far from aiding Defendants, the Supreme Court’s recent case law only underscores

that Plaintiffs are entitled to judgment in their favor.
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ARGUMENT
L. The presumption of legislative good faith is overcome.

Plaintiffs have overcome the presumption of good faith. Neither Louisiana v.
Callais, 146 S. Ct. 1131 (2026), nor Allen v. Milligan, 146 S. Ct. 1377 (2026) (“Allen III”),
change the applicable standard to determine that the presumption of legislative good faith
has been overcome in this case. The presumption of good faith usually enjoyed by
governments is overcome “when there is a showing that a legislature acted with an ulterior
racial motive.” League of United Latin Am. Citizens v. Abbott, 601 F. Supp. 3d 147, 181
(W.D. Tex. 2022) (“LULAC I’). Here, any presumption of good faith has been overcome
because Plaintiffs have made a showing that Defendants acted not just with “an ulterior
racial motive,” but, in fact, with both a racially discriminatory motive (as required for the
intentional discrimination claims) and a predominate racial motive (as required for the
racial gerrymandering claim). This is perhaps best illustrated by Defendants’ invention of
false testimony after the fact—on the topic of race—to attempt to advance its legal defense.
See ECF No. 286-1 at 2-3, 9-10 (Oldham testifying, falsely, that he specifically instructed
Bryan not to consult racial data).

Moreover, while Defendants point to the Supreme Court’s mandate in Callais that
plaintiffs need to defer to stated legislative goals by providing an alternative map meeting
such goals, Plaintiffs have done so here. See Petteway Pls.” Br., ECF No. 307 at 16-20. It
is, therefore, wholly irrelevant whether Callais and Allen III “counsel, (a) for an expanded
view of legislative goals considered reasonable, and (b) against substituting the value

judgments of the governing body with those of the judiciary based on ambiguous
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evidence.” Defs.” Br.,, ECF No. 316 at 9 (“Br.”). This Court’s prior findings are not
premised on a dismissal of the reasonableness of Defendants’ purported legislative goals,
nor do they substitute the court’s value judgments for Defendants’. Rather, the presumption
of legislative good faith has been overcome due to the voluminous findings of this Court
and evidence demonstrating that Defendants’ pretextual, post hac justifications cannot
explain the dismantling of Precinct 3. See, e.g., ECF No. 250 99 213-14, 286-87, 414; ECF
No. 231 at 160:7-13, 164:13-17 (Oldham) (testifying that it was possible to retain a
majority-minority precinct while also creating a coastal precinct and agreeing that putting
Galveston, Pelican Island, and Bolivar in Precinct 2 does not require that the portions of
historic Precinct 3 on the mainland be dismantled). Plaintiffs’ alternative maps accomplish
precisely what the Supreme Court has said 1s necessary for plaintiffs to carry their burden
on these claims.

IL. Plaintiffs prevail on their intentional discrimination and racial
gerrymandering claims.

A. This Court’s findings and the evidence presented by Plaintiffs are more
than sufficient for Plaintiffs to meet their burden.

Defendants’ misapplication of the relevant case law does not defeat Plaintiffs’
claims. As Plaintiffs noted in their opening brief, Callais explicitly limited its analysis to
racial gerrymandering and Section 2-effects claims under the Voting Rights Act. See
Louisiana v. Callais, 146 S. Ct. at 1152 (describing the question presented as “considering
whether the Constitution permits the intentional use of race to comply with the Voting

Rights Act”). Accordingly, Callais affirmed that “in gerrymandering cases a challenger
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must show that race was the government’s predominant consideration.” Callais, 146 S. Ct.
at 1147.

Defendants argue that Callais requires a heightened burden for Plaintiffs when “the
record suggests partisanship was in play.” Br. at 10 (emphasis added). That is not what the
Supreme Court said; rather, it held that “when a State defends a districting scheme on the
ground that it was drawn for partisan purposes,” then “plaintiffs have a special burden to
overcome.” Callais, 146 S. Ct. at 1156-57 (citation modified). “That means, among other
things, ruling out the competing explanation that political considerations dominated the
legislature s redistricting efforts.” Callais, 146 S. Ct. at 1157 (emphasis added) (citation
omitted). Indeed, the Court took pains to distinguish Callais from Allen v. Milligan—where
the heightened standard did not apply—because in Allen “the State did not defend its map
on the ground that it was drawn to achieve a political objective,” Callais, 146 S. Ct. at
1162. See also id. at 1162-63 (noting that, unlike Alabama, Louisiana “ha[d] been forthright
from the beginning that its aim was to protect the State’s most prominent Republican House
members’”’) (emphasis added); id. at 1159 (requiring Section 2 illustrative maps to satisfy
“the State’s specified political goals” “[i]f the State’s aims in drawing a map include a
target partisan distribution of voters [or] a specific margin of victory for certain incumbents
....") (emphasis added).

Here, this Court already found that “all members of the Commissioners Court who
voted for the enacted plan disclaimed partisanship as a predominating consideration.” ECF

No. 250 9 289. Defendants reiterate in their brief that partisanship was “not the
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predominant factor.” Br. at 11. Thus, having disclaimed partisanship as a predominant
consideration, the heightened standard under Callais does not apply.

Even if Callais 1s relevant to Plaintiffs’ claims, Plaintiffs have more than met their
burden of showing that race predominated in the enactment of the 2021 Map. The trial
record! established that Defendants understood that the Enacted Plan would eliminate
minority voters’ ability to elect a candidate of their choice to the Commissioners Court. See
ECF No. 288 at 30-31; ECF No. 250 9 158; and all of Plaintiffs’ alternative maps beat or
meet the Enacted Plan’s performance with respect to the County’s proffered districting
criteria without dismantling Precinct 3 as a majority-minority district. ECF No. 288 at 31-
32; ECF No. 250 9 80, 85, 88, 100, 213-14, 286-87, 414. In response, Defendants merely
reiterate their disagreement with the Court’s factual findings, which the Fifth Circuit
reviewed and was “not left with the definite and firm conviction that a mistake has been
committed.” Petteway v. Galveston Cnty., 86 F.4th 214, 218 (5th Cir. 2023) (internal
quotation marks and citation omitted).> Further, Defendants’ post hoc litigation position
that the alternative maps fail because they do not create a 4-0 supermajority is belied by

Defendants’ own trial testimony:

! Defendants state that Plaintiffs’ alternative maps were “created by their experts for the
preliminary injunction hearing.” Br. at 20. There was no preliminary injunction in this case,
and all of Plaintiffs’ alternative maps were deemed credible by this Court at trial. ECF No.
250 99 77-100, 283, 285-86, 288.

2 The Fifth Circuit en banc decision could have reached this Court’s factual findings, which
bore directly on whether the Gingles preconditions were met, but chose not to. See
Petteway v. Galveston Cnty., 111 F.4th 596, 603 (5th Cir. 2024) (en banc) (holding only
that a Section 2 effects claim “does not authorize separately protected minority groups to
aggregate their populations for purposes of a vote dilution claim”).
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Q. All right. And what about sort of the politics end of it, the -- you know,
the county makeup. Was that something that was concerning to you about the
political result as a -- the map would achieve?

A. That was not a primary concern. I’m sure at some point he showed me
what he expected the elections to produce, and that was fine as well. But that
wasn’t the initial -- that wasn’t my primary driving force.

ECF No. 228 at 197:18-25 (Henry); see also id. at 197:9-11 (Henry) (“Q. And why was --
was Map 2 your preference? Was it just the coastal precinct area? A. That's it.”).

There is a substantial difference between being “fine” with the partisan effects of a
map and having a “specified political goal[]” such as to “draw[] a map [that] include[s] a
target partisan distribution of voters” or “a specific margin of victory for certain
incumbents.” Callais, 146 S. Ct. at 1159. Judge Henry testified that partisanship was not
the purpose animating the map; he was merely okay with the partisan result when he
reconstructed his after-the-fact belief that someone had probably shown him the partisan
consequences. Indeed, he testified that the partisanship of the map did not concern him
much because it did not affect his own reelection prospects given his county-wide elections.
ECF No. 228 at 208:12-21 (Henry) (“Q. Okay. So, then, to a certain degree, the redistricting
effort of the precincts, you don’t — you don’t really have a huge role in terms of the
partisanship as it related to maintaining your seat? A. Not at all.”). His sole professed
criterion was the creation of a coastal precinct. Id. at 303:6-7 (Henry) (“Other than the
coastal precinct, I don’t really have a preference where lines run.”).

In fact, Judge Henry testified that the adoption of Map 1 was a real possibility on
the day of the vote, that he would have considered voting to adopt Map 1 instead of Map 2

had either more members of the public spoke in its favor, and that “[1]f Commissioner
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Holmes had asked [him] to consider Map 1” then he “would have [had] a hard time telling
himno.” ECF No. 228 at 237:10-238:14. Moreover, he testified that Commissioner Holmes
was “the second most fiscally conservative guy on the Commissioners Court” after himself
and that he would not “want to get rid of somebody with that view.” ECF No. 228 at 240:15-
24. Defendants’ lawyers cannot post hoc invent a partisan criterion that the record belies
simply because they wish to avail themselves of Supreme Court precedent they think would
be easier to satisfy.

The non-dispositive stay order in Allen III did not change the intentional vote
dilution analysis. Rather, the Court specifically stated that Callais “updated the standards
for § 2 liability established by Thornburg v. Gingles[.]” Allen III, 146 S. Ct. at 1380. The
Allen III Court’s objection to the district court’s disposition of plaintiffs’ intentional
discrimination claim against Alabama was that it was premised on “the State’s legal
disagreement with the court’s earlier remedial order” and because “plaintiffs’ alternative
map would not perform just as well as to the State’s constitutionally permissible criteria of
keeping together the Gulf Coast community of interest and avoiding the pairing of
incumbents.” Id. at 1381. Neither factor is relevant here, where the evidence of
discrimination does not stem from disagreement with a remedial court order and where
Plaintiffs’ alternative maps satisfy al/ of the County’s redistricting criteria.

The Fifth Circuit’s recent analysis in Jackson v. Tarrant County is informative.?

There, the Fifth Circuit noted that “the Supreme Court has recognized two analytically

3 Defendants cite Jackson for the proposition that “[t]he mere fact that the County did not
maintain a minority-majority precinct is not enough to prove intentional discrimination.”
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distinct forms of unconstitutional race discrimination.” 158 F.4th 571, 585 (5th Cir. 2025)
(internal quotation marks omitted). For the first claim, racial gerrymandering, “plaintiffs
raising such a claim need not show that the legislature either intended or succeeded in
diluting any particular racial group’s voting strength. Rather, the racial classification itself
is the relevant harm in that context.” Jackson, 158 F.4th 571 at 585 (internal quotation
marks omitted). The second claim, intentional racial discrimination or intentional vote
dilution,* “arises when a State or political subdivision enacts a particular voting scheme as
a purposeful device to minimize or cancel out the voting potential of racial or ethnic
minorities.” Jackson, 158 F.4th at 585 (internal quotation marks omitted). There, “[t]he
framework set out in Village of Arlington Heights v. Metropolitan Housing Development
Corp. guides our analysis.” Jackson, 158 F.4th at 587. Moreover, the Fifth Circuit has
recognized that Arlington Heights applies to intentional vote dilution claims under Section

2 of the Voting Rights Act.> LULAC I, 601 F. Supp. 3d at 163 (quoting Arlington Heights

Br. at 8. Plaintiffs do not dispute this, but Plaintiffs’ intentional discrimination and racial
gerrymandering claims rest on far more than the mere fact that the minority-majority
Precinct 3 was dismantled. And the Fifth Circuit’s weighing of the evidence in Jackson
does not make irrelevant the evidence offered by Plaintiffs here.

4 The Supreme Court looked to its racial gerrymandering test to hold that the Section 2
effects test “does not demand a finding of intentional discrimination.” Callais, 146 S. Ct.
at 1156. Rather, Section 2 “imposes liability only when the evidence supports a strong
inference that the State intentionally drew its districts to afford minority voters less
opportunity because of their race.” Callais, 146 S. Ct. at 1157. In so doing, the Supreme
Court reaffirmed its distinction between intent and effects-based claims under Section 2
and the Constitution.

> Contrary to Defendants’ statement (at 20) that “Plaintiffs have no VRA claims,” the Fifth
Circuit specifically remanded “for the district court to consider the intentional
discrimination and racial gerrymandering claims brought by the Petteway Plaintiffs and the
NAACP Plaintiffs.” Petteway v. Galveston Cnty., 111 F.4th at 614 (en banc). This includes
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v. Metro. Hous. Dev. Corp., 429 U.S. 252, 266 (1977)). Defendants’ erroneous reference to
Arlington Heights as an “effects test,” e.g., Br. at 21, obscures the Supreme Court’s explicit
acknowledgment that its jurisprudence on intentional discrimination in redistricting
“build[s] on the framework from other racial-discrimination cases under the Equal
Protection Clause.” Callais, 146 S. Ct. at 1146 (citing Arlington Heights, 429 U.S.
at 265-66).°

B. Discriminating against more than one racial group does not render

Defendants exempt from the prohibition of racially discriminatory
redistricting.

Defendants are categorically wrong to contend that the Fifth Circuit’s holding that
Section 2 does not recognize coalition claims bears on whether the Fifteenth Amendment
prohibits racial discrimination against Black and Latino voters. In essence, Defendants
contend that, because neither Black nor Latino voters can constitute a majority of voters in
an alternative precinct configuration, they cannot suffer legally cognizable discriminatory
effects attendant to an unconstitutional intent to discriminate. That is, while Galveston may
have intended to discriminate against Black or Latino voters—whether separately or
together—the County contends that is irrelevant because a discriminatory effect only

occurs if one racial group could be the majority of a district. That is not the law.

Count 5 of Petteway Plaintiffs’ Second Amended Complaint, which seeks relief under
Section 2 for intentional discrimination. ECF No. 42 at 32.

® For the same reasons, Defendants’ retort (at 18) that “no plan discussed at trial will
preserve a majority-minority district in Galveston County that is not a coalition” falls apart
in light of Plaintiffs’ intentional discrimination claims. As discussed infra, the Fifth
Circuit’s holding in this case only addressed Section 2 effects claims. As Callais did not
disturb Plaintiffs’ ability to make intent claims, this argument is a non sequitur.
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The 50%+1 requirement of the first Gingles precondition is a statutory requirement
for showing a violation of Section 2 of the Voting Rights Act. This requirement was
announced in Bartlett v. Strickland, 556 U.S. 1 (2009), a case wholly about statutory
interpretation. The plurality in Bartlett interpreted the phrase “to . . . elect representatives
of their choice” in Section 2 to require a showing that the class of voters at issue be able to
“elect that candidate based on their own votes and without assistance from others.” Id. at
14-15.

In doing so, the Bartlett plurality made clear that “[o]ur holding does not apply to
cases in which there is intentional discrimination against a racial minority.” /d. at 20. In
making that statement, the Court was considering concerns raised about applying a 50%+1
threshold to claims of intentional discrimination brought under Section 2 of the Voting
Rights Act. See id.” Its statement limiting its holding applies with even greater force to
claims of intentional discrimination under the Fourteenth and Fifteenth Amendments.
Neither Amendment contains the phrase “to . . . elect representatives of their choice”™—the
language the Bartlett Court interpreted as the source of the 50%+1 requirement. Instead,
the Fourteenth Amendment guarantees equal protection of laws and the Fifteenth

Amendment provides that “[t]he right of citizens of the United States to vote shall not be

" The Court cited to the amicus brief of the United States, which has the statutory authority
to file Section 2 cases—whether based on an intentional vote dilution theory or
discriminatory effects—but does not have the authority to independently file claims under
the Fourteenth or Fifteenth Amendments.

10
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denied or abridged by the United States or any State on account of race, color, or previous
condition of servitude.” U.S. Const. amend. XV.

Nothing in the text of either the Fourteenth or Fifteenth Amendments excuses a
governmental entity from liability for intentional discrimination simply because the targets
of its discriminatory intent could not, when isolated to single racial groups, add up to a
majority of voters in an alternatively configured district. Although a jurisdiction is only
liable for its intentional discrimination if that conduct causes an injury—i.e., there is a
“discriminatory effect”—that is not assessed under Section 2’s statutory framework. To
contend otherwise makes no sense. Congress does not define the scope of the Constitution’s
protections, the Constitution does. And the requirement to show a discriminatory effect is
simply a reflection of Article III’s standing requirement—plaintiffs must show that they
are injured by the defendant’s purposefully discriminatory conduct.

Defendants’ conflation of the Section 2 discriminatory effects statutory framework
and the injury-in-fact element of a Fourteenth and Fifteenth Amendment discriminatory
intent claim rests on wordplay. The fact that both require, in the colloquial sense, a showing
of “discriminatory effect” does not mean that Congress rewrote the scope of a cognizable
constitutional injury by writing Section 2’s 50%+1 “to elect” threshold into the statute. See
LULAC I, 601 F. Supp. 3d at 163 (“[I|ntentional-vote-dilution analysis [] is derived from
the Constitution, and the Arlington Heights framework deployed in that analysis states
merely that effects are discriminatory when they ‘bear[ ] more heavily on one race than

another.””) (quoting Arlington Heights, 429 U.S. at 260).

11
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Defendants contend (at 22) that the phrase “on account of race or color” precludes
a coalition-based Fifteenth Amendment claim, because “[t|he Amendment was designed to
protect Black citizens from discriminatory voting laws.” This misses the point. Whether
the County’s discriminatory purpose was directed at Black voters alone, Latino voters
alone, or a combination of Black and Latino voters, it is still “on account of race or color”
even if neither racial group is sufficiently numerous to add up to the majority of an
alternatively configured district. Defendants also cite (at 21) Arlington Heights’ focus on
whether the challenged law “bears more heavily on one race than another” to contend that
it 1s aimed at “the singular, not plural form.” Again, this is beside the point. This Court
already found that the Enacted Plan bears more heavily on Black and Latino voters than on
white voters when it found that “the enacted plan disproportionately affects Galveston
County’s minority voters by depriving them of the only commissioners precinct where
minority voters could elect a candidate of their choice” and “that the commissioners court
was aware of that fact when it adopted the enacted plan.” See ECF No. 250 9 158. That is,
the Enacted Plan bears more heavily on Black voters than on white voters. And it bears
more heavily on Latino voters than on white voters. The fact that it is harmful to two groups
of minority voters in relation to white voters multiplies rather than nullifies its racially
discriminatory effect in the constitutional context.

That is enough to establish an Article III injury-in-fact—the type of discriminatory
“effect” necessary for a jurisdiction’s intentional discrimination to be cognizable.

Defendants essentially misunderstand the source of the Fifth Circuit’s holding that

coalition claims are not cognizable under Section 2. It stems from the 50%+1 requirement

12
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announced in Bartlett. And that requirement is purely a creature of statute. It did not—and
could not—redefine the scope of the type of injury necessary to give rise to a legal claim
challenging unconstitutional intentional discrimination.

Consider were it otherwise. Under Defendants’ theory, race can predominate, and
governments are given carte blanche to crack minority communities with the express intent
to eliminate their voting power—so long as government is discriminating against more
than one minority group at a time and neither could, on its own, constitute more than 50%
of a district’s voters. See ECF No. 289 at 27-28. Black voters who were intentionally
targeted because of their race to dismantle a performing district electing a Black official
would be without recourse under the Constitution if they were one person shy of a majority
of eligible voters in a district. The government could announce “we are seeking to abridge
the right of Black voters to vote on account of race” and get away with it so long as that
50%+1 statutory threshold were just missed. This cannot be so because the Fourteenth and
Fifteenth Amendments ban intentional racial discrimination by the government, regardless
of how small or large the percentage of the population the targeted racial group constitutes.

In short, Plaintiffs’ remaining claims do not allege harm only to a “political
coalition” such that Defendants can be inoculated from the statutory and constitutional bans
on impermissible racial intent because their specific racial intent—and ultimate effect—
was for the Enacted Plan to deny Black and Latino voters the opportunity to affect the
democratic process in Galveston County (whether assessed separately or together).

For the same reasons, Defendants’ insistence (at 22) that Callais has something to

say about whether the Fifteenth Amendment is violated when the targeted racial group

13
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constitutes less than a majority of a potential district’s voters is misplaced. Callais updated
the framework for establishing a statutory violation of Section 2. It did not
constitutionalize—or even discuss—the 50%+1 requirement that stems from the statutory
language “to . . . elect.” As such it does not exempt the County from liability for
unconstitutional racial discrimination merely because the racial groups it targeted could
not otherwise constitute the majority of a commissioners precinct’s voters.

Instead, the Supreme Court and Fifth Circuit—and this Court, see ECF No. 125 at
20-21—have long recognized that an “election practice violates . . . the Fourteenth and
Fifteenth Amendments if it is undertaken and maintained for a discriminatory purpose,”
Fusilier v. Landry, 963 F.3d 447, 463 (5th Cir. 2020); see also, e.g., Rice v. Cayetano, 528
U.S. 495 (2000); City of Mobile v. Bolden, 446 U.S. 55 (1980) (plurality opinion);
Gomillion v. Lightfoot, 364 U.S. 339 (1960); Veasey v. Abbott, 830 F.3d 216, 229 (5th Cir.
2016) (en banc); Perez v. Abbott, 390 F. Supp. 3d 803, 814 (W.D. Tex. 2019) (three-judge
court) (“Perez II’). The Supreme Court has further specified that, if “a State intentionally
drew district lines in order to destroy otherwise [performing] districts, that would raise
serious questions under both the Fourteenth and Fifteenth Amendments.” Bartlett, 556 U.S.
at 24. Callais does nothing to impose any limitation on the applicability of this principle to
exclude political coalitions.

Finally, Defendants have no basis to argue (at 22) that holding the County liable for
intentional racial discrimination claims under the Fifteenth Amendment “would create
intractable line-drawing problems.” Courts need not, as Defendants insist, determine which

coalitions merit constitutional protection or how cohesive a coalition is. See id. Courts need

14
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only determine whether a given jurisdiction has redistricted for a racial purpose and if so,
recognize the impermissibility of such—a determination that turns not at all on analysis of
coalitions or lack thereof.

In sum, Defendants’ racial classification and discriminatory intent behind the
drawing and adoption of the Enacted Plan harms Plaintiffs in violation of the Fifteenth
Amendment and nothing in the Supreme Court’s recent decision in Callais, the Fifth
Circuit’s holding in this case, or any other opinion suggests otherwise.

CONCLUSION
Petteway Plaintiffs respectfully request that this Court enter final judgment in their

favor.

Respectfully submitted this 21st day of July, 2026.
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