
IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

EL PASO DIVISION 
 

 
LEAGUE OF UNITED LATIN AMERICAN 
CITIZENS (LULAC), et al., 
 
   Plaintiffs, 
 
  v. 
 
GREG ABBOTT, et al., 
 
   Defendants. 

 
 
 
 
     Civil Action No. 3:21-cv-259  
     (DCG-JES-JVB) 
     (consolidated cases) 

 
UNITED STATES’ MOTION TO COMPEL PRODUCTION  

OF DOCUMENTS FROM THE STATE OF TEXAS 
 

The State of Texas takes the position in this litigation that it lacks independent 

possession, custody, or control of any documents or ESI.  However, the State has demonstrated 

practical control over such materials in other voting rights litigation and has legal control over 

documents held by its counsel.  Moreover, the definition of a State for purposes of litigation 

includes officials and agencies specifically involved in the matter at issue.  Therefore, the United 

States respectfully moves for an order compelling the State of Texas to produce documents and 

ESI responsive to the United States’ First Request for Production. 

I. BACKGROUND 

In this action, the United States alleges that Defendant the State of Texas violated Section 

2 of the Voting Rights Act, 52 U.S.C. § 10301, by enacting and implementing the 2021 

Congressional Redistricting Plan and 2021 State House Redistricting Plan.  U.S. Compl. ¶¶ 162-

167, United States v. Texas, No. 3:21-cv-299 (W.D. Tex. Dec. 6, 2021), ECF No. 1.  The United 

States has served requests for production on the State to obtain documents and ESI relevant to 
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the United States’ claims and the State’s defenses, including the allegation that Texas enacted the 

2021 Congressional Plan, at least in part, for a racially discriminatory purpose.  See U.S. 1st 

Request for Production (Jan. 12, 2022) (Ex. 1).  In responding to these requests, Texas has 

limited its search to custodians within the Office of the Texas Secretary of State, the other 

defendant named by the United States.  Email from Jack DiSorbo to Jacki Anderson (Mar. 18, 

2022) (Ex. 2).  The State specifically rejected a request to search documents in the possession of 

the Office of the Texas Attorney General (“OAG”) or the Office of the Governor (“OOG”), see 

id., and ultimately took the position that it would not search for documents held by custodians 

other than the Office of the Secretary of State.   

In effect, Texas has taken the position that as a party to this suit, it lacks possession, 

custody, or control of any documents or ESI.  But it is clear that the State can produce materials 

not held by the Secretary of State; counsel for Texas has advised the United States that “of our 

own accord, we also intend to produce a number of documents relating to the legislative history 

of the redistricting bills, such as hearing transcripts.”  Email from Jack DiSorbo to Daniel 

Freeman (March 29, 2022) (Ex. 3).  Moreover, in another ongoing Voting Rights Act matter in 

which only the State of Texas and the Secretary of State are named defendants, the State has 

produced excerpts of databases maintained by the Texas Department of Public Safety as party 

discovery.  See Stipulated Protective Order, La Unión del Pueblo Entero v. Abbott, No. 5:21-cv-

844 (W.D. Tex. Dec. 23, 2022), ECF No. 162 (Ex. 4).  And in past Voting Rights Act litigation 

brought by the State alone against the United States and brought by the United States against the 

State and agency officials, Texas demonstrated possession, custody, or control of documents 

held within OOG, OAG, relevant state agencies, and the Texas Legislative Council.  See 

Privilege Log Excerpts, Texas v. Holder, No. 1:12-cv-128 (D.D.C.) (Ex. 5); Initial Disclosures at 
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33, Veasey v. Perry, No. 2:13-cv-193 (S.D. Tex.) (Ex. 6); Privilege Log Excerpt, Veasey v. 

Perry, No. 2:13-cv-193 (S.D. Tex.) (Ex. 7).  The State has provided no substantive explanation 

for its new purported inability to obtain documents from these custodians in relation to this case. 

II. LEGAL STANDARD 

“A party seeking discovery may move for an order compelling an answer, designation, 

production, or inspection” if the other party “fails to produce documents or fails to respond that 

inspection will be permitted—or fails to permit inspection—as requested under Rule 34.”  Fed. 

R. Civ. P. 37(a)(3)(B)(iv).  Rule 34 permits parties to serve upon each other “a request within the 

scope of Rule 26(b)” to produce certain items “in the responding party’s possession, custody, or 

control.”  Fed. R. Civ. P. 34(a)(1).  In general, “[p]arties may obtain discovery regarding any 

nonprivileged matter that is relevant to any party’s claim or defense and proportional to the 

needs of the case,” which includes consideration of “the importance of the issues at stake in the 

action,” “the parties’ relative access to relevant information,” and “the importance of the 

discovery in resolving the issues,” among other factors.  Fed. R. Civ. P. 26(b)(1).   

III. DOCUMENTS IN THE POSSESSION OF THE STATE ARE LIKELY 
PROBATIVE OF DISCRIMINATORY INTENT AND RESULTS. 
 

It is by now axiomatic that “[d]etermining whether invidious discriminatory purpose was 

a motivating factor [in a decision] demands a sensitive inquiry into such circumstantial and direct 

evidence as may be available.”  Vill. of Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 

252, 266 (1977).1  Similarly, the totality of the circumstances inquiry under the Section 2 results 

                                                            
1 “Legislation is frequently multipurposed: the removal of even a ‘subordinate’ purpose may 
shift altogether the consensus of legislative judgment supporting the statute.”  McGinnis v. 
Royster, 410 U.S. 263, 276-77 (1973).  It is for exactly that reason that in cases under the Voting 
Rights Act, courts have recognized that nonpublic communications between key supporters and 
top aides may contain evidence that is highly probative of whether the legislation’s passage was 
motivated, even in part, by discriminatory intent.  See Reno v. Bossier Parish, 520 U.S. 471, 488 
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test requires “a searching practical evaluation of the past and present reality” in a jurisdiction, 

Thornburg v. Gingles, 478 U.S. 30, 79 (1986) (quoting S. Rep. No. 97-417, at 30 (1982)), and 

polarized voting and the extent of minority electoral success are “the two most important factors 

considered in [this] inquiry,” Clark v. Calhoun County, 88 F.3d 1393, 1397 (5th Cir. 1996) 

(citing Gingles, 478 U.S. at 48 n.15).  There is little question that OOG and OAG helped shape 

the redistricting plans at issue.  See, e.g., Harvey Kronberg, State Supreme Court Hears 

Arguments on Whether Texas House Map Violates the State Constitution, Quorum Report, Mar. 

23, 2022 (Ex. 8) (describing personal lobbying by the Governor’s chief of staff in favor of a 

controversial amendment); Tr. 75:6-11 (Jan. 27, 2022 a.m.) (Sen. Huffman) (Ex. 9) (describing 

interaction between OAG and Senator Huffman).  Furthermore, OAG conducts technical 

analysis of racially polarized voting, see Tr. 79:7-81:7 (Jan. 27, 2022 p.m.) (Dr. Alford) (Ex. 10), 

which it has selectively disclosed to legislators during past redistricting cycles, see, e.g., Findings 

of Fact at 29-30, 41, 57, 71, Perez v. Abbott, No. 5:11-cv-360 (W.D. Tex. Apr. 20, 2017), ECF 

No. 1364.  See also Tr. 115:13-116:14 (Jan. 27, 2022 a.m.) (Sen. Huffman) (“We were more than 

willing to run a VRA analysis on that, which, in fact, we have done with everything submitted.”).  

IV. TEXAS HAS POSSESSION, CUSTODY, OR CONTROL OF RESPONSIVE 
DOCUMENTS AND ESI HELD BY OAG AND OOG. 
 

The State’s possession, custody, or control of documents and ESI within OAG and OOG 

rests on multiple independently sufficient grounds.  This Court may order the production based 

on the role of OAG as counsel for the State in this case, the State’s demonstrated control of such 

                                                            
(1997); Garza v. County of Los Angeles, 756 F. Supp. 1298, 1314-18 (C.D. Cal.), aff’d, 918 F.2d 
763, 768 (9th Cir. 1990); United States v. Irvin, 127 F.R.D. 169, 173 (C.D. Cal. 1989).  Reliance 
on public statements alone undercuts the inquiry because it is rare for “officials acting in their 
official capacities [to] announce on the record that they are pursuing a particular course of action 
because of their desire to discriminate against a racial minority.”  Smith v. Town of Clarkton, 682 
F.2d 1055, 1064 (4th Cir. 1982). 
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materials, and incorporation of OAG and OOG in the definition of “the State of Texas” for 

purposes of this litigation.  

The Office of the Texas Attorney General is obligated to search its own files as counsel 

for the State in this case and produce responsive documents.  The requirement to disclose 

relevant documents such as those concerning “the legislative history of the redistricting bills” 

does not turn on OAG’s willingness to produce particular documents “of [its] own accord.”  See 

Mar. 18 Email, supra.  “It is well established that documents in the possession of a party’s agent, 

such as an attorney or accountant, are deemed to be in the party’s possession because the party 

retains control over the documents.”  Ntakirutimana v. CHS/Cmty. Health Sys., Inc., No. 5:09-

cv-114, 2011 WL 13135608, at *1 (S.D. Tex. June 28, 2011) (quoting Lans v. Gateway 2000, 

Inc., 110 F. Supp. 2d 1, 5 (D.D.C. 2000)); see also, e.g., Bhasker v. Kemper Cas. Ins. Co., 361 F. 

Supp. 3d 1045, 1119 (D.N.M. 2019) (“Because a client has the right ‘to obtain copies of 

documents gathered or created by its attorneys pursuant to their representation of that client, such 

documents are clearly within the client’s control.’” (quoting ASPCA v. Ringling Bros. and 

Barnum & Bailey Circus, 233 F.R.D. 209, 212 (D.D.C. 2006))).  Thus, the State of Texas has 

effective control over numerous documents concerning redistricting in the possession of OAG.2 

The State of Texas has also demonstrated a practical ability to obtain documents within 

OOG and OAG, among other agencies, in Voting Rights Act litigation.  “Rule 34’s definition of 

‘possession, custody, or control,’ includes more than actual possession or control of the 

materials; it also contemplates a party’s legal right or practical ability to obtain the materials 

from a nonparty to the action.”  Mir v. L-3 Commc’ns Integrated Sys., 319 F.R.D. 220, 230 (N.D. 

                                                            
2 Although the Texas Attorney General may represent offices or officials in particular matters, he 
ultimately represents the State.  See Tex. Const. Art. IV, § 22; Tex. Gov. Code § 402.021.   
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Tex. 2016).  And in La Unión del Pueblo Entero v. Abbott, Texas v. Holder, and Veasey v. Perry, 

the State of Texas—a named defendant in La Unión del Pueblo Entero and Veasey and the sole 

plaintiff in Texas v. Holder—produced numerous documents held by officials and agencies not 

separately named as parties.  See Part I, supra; see also Veasey v. Perry, No. 2:13-cv-193, 2014 

WL 1340077, at *1 (S.D. Tex. Apr. 3, 2014) (directing OAG to produce documents gathered 

from other state officials during prior representation of the State); Tr. at 3:13-25, Texas v. 

Holder, No. 1:12-cv-128 (Apr. 16, 2012) (Ex. 11) (“We have collected and produced documents 

from agencies.”).  Texas cannot meaningfully distinguish these cases or reasonably claim to have 

lost the practical control it once had over documents held by these custodians. 

Finally, this Court could reasonably determine that the State must produce documents 

within OAG and OOG because those offices are part of “the State of Texas” for purposes of this 

litigation.  The State has previously conceded that in statewide litigation under the Voting Rights 

Act, OOG “can be considered part of the State.”  Tr. 4:4:1-13, Texas v. Holder, No. 1:12-cv-128 

(Apr. 16, 2012).  The broader legal question of what constitutes a State for purposes of this 

litigation is complex, but what is clear is that executive agencies closely involved in relevant 

decision-making are subject to party discovery.  See United States v. AT&T Co., 461 F. Supp. 

1314, 1333-34 (D.D.C. 1978).  In effect, discovery is available if documents sought are “relevant 

to the intent and actions of government employees and agencies” impacting the underlying 

claim.  Tri-State Hosp. Supply Corp. v. United States, 226 F.R.D. 118, 127-29 (D.D.C. 2005); 

see also, e.g., North Dakota v. United States, 1:19-cv-150, 2021 WL 6278456, at *4 (D.N.D. 

Mar. 24, 2021) (concluding that “the United States’ obligation to respond to discovery requests is 

not limited to an agency named in the action”); United States v. UBS Securities LLC, 1:18-CV-

6369, 2020 WL 7062789, at *6 (E.D.N.Y. Nov. 30, 2020) (“For purposes of party discovery . . . 
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the definition of ‘United States’ also includes agencies that inform the policies, rules, and 

regulations that the executive branch sets.”).  Thus, the question turns on whether OAG and 

OOG possess relevant information.  They almost certainly do.  See Part I, supra. 

Fundamentally, if the State’s position were correct, had the United States not named 

Secretary of State John Scott as a co-defendant, Texas need not have produced any documents at 

all in discovery.  This argument is untenable and undermines Congressional authorization for the 

United States to sue States for violations of the Voting Rights Act.  See 52 U.S.C. § 10308(d); 

see also Louisiana v. United States, 380 U.S. 145, 151 (1965); United States v. Mississippi, 380 

U.S. 128, 136 (1965); cf. United States v. Texas, 143 U.S. 621, 646 (1892) (recognizing that 

consent to suit by the United States “was given by Texas when admitted into the Union”).  This 

Court should require that Texas produce documents in its possession, custody, or control. 

V. CONCLUSION 

For the foregoing reasons, the United States respectfully requests that the Court issue an 

order compelling the State of Texas to conduct a reasonable search for responsive documents and 

ESI held by the Office of the Texas Attorney General, the Office of the Governor, and any other 

agency known to the State to possess such documents.  A proposed order is attached hereto. 
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Dated: April 1, 2022 

PAMELA S. KARLAN 
      Principal Deputy Assistant Attorney General  
      Civil Rights Division 
 
 
      /s/ Holly F.B. Berlin   
      T. CHRISTIAN HERREN, JR. 

TIMOTHY F. MELLETT   
DANIEL J. FREEMAN 

      JANIE ALLISON (JAYE) SITTON 
      MICHELLE RUPP 

JACKI L. ANDERSON 
JASMIN LOTT  
HOLLY F.B. BERLIN 

      Attorneys, Voting Section  
      Civil Rights Division 
      U.S. Department of Justice 
      950 Pennsylvania Avenue NW 
      Washington, DC 20530 
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CERTIFICATE OF CONFERRAL 
 

I hereby certify that on March 18, 2022, counsel for the United States met and conferred 
with counsel for the State of Texas concerning the subject of this motion.  During and after this 
conference, the State of Texas did not agree to conduct a search for responsive documents held by 
any custodian other than the Secretary of State. 

 
 

/s/ Holly F.B. Berlin  
Holly F.B. Berlin 
Voting Section 
Civil Rights Division 
U.S. Department of Justice 
holly.berlin@usdoj.gov 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on April 1, 2022, I electronically filed the foregoing with the Clerk of 
the court using the CM/ECF system, which will send notification of this filing to counsel of record. 

 
/s/ Holly F.B. Berlin  
Holly F.B. Berlin 
Voting Section 
Civil Rights Division 
U.S. Department of Justice 
holly.berlin@usdoj.gov 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

EL PASO DIVISION 
 

 
LEAGUE OF UNITED LATIN AMERICAN 
CITIZENS (LULAC), et al., 
 
   Plaintiffs, 
 
  v. 
 
GREG ABBOTT, et al., 
 
   Defendants. 

 
 
 
 
     Civil Action No. 3:21-cv-259  
     (DCG-JES-JVB) 
     (consolidated cases) 

 
[PROPOSED] ORDER GRANTING MOTION TO COMPEL  

PRODUCTION OF DOCUMENTS FROM THE STATE OF TEXAS 
 

 Upon consideration of the United States’ Motion to Compel Production of Documents 

from the State of Texas dated April 1, 2022 and State Defendants’ opposition thereto, the United 

States’ motion is GRANTED.  The Court finds that the State of Texas has possession, custody, 

or control over relevant and responsive documents.   

The State of Texas is hereby ORDERED to conduct a reasonable search for relevant and 

responsive documents held by custodians in state offices and agencies that were involved—

directly or indirectly—in the drafting and passage of the 2021 Texas State House Redistricting 

Plan and the 2021 Texas Congressional Redistricting Plan.  Such state offices and agencies 

include, but are not limited to, the Office of the Governor.   

The State of Texas is further ORDERED to conduct a reasonable search for relevant and 

responsive documents in the possession of its counsel, the Office of the Texas Attorney General.   

The State of Texas is further ORDERED to produce such relevant and responsive 

documents from state offices and agencies, and from its counsel, or list them on a privilege log 
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pursuant to the parties’ agreements governing discovery.    

 

So ORDERED and SIGNED this ___ day of _____________, 2022. 
 
 
 

 
      ____________________________________ 
      HON. DAVID G. GUADERRAMA 
      UNITED STATES DISTRICT JUDGE 
 

And on behalf of: 
 

Jerry E. Smith          Jeffrey V. Brown 
United States Circuit Judge   -and-     United States District Judge 
U.S. Court of Appeals, Fifth Circuit       Southern District of Texas 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF TEXAS 

EL PASO DIVISION 

 

 

LEAGUE OF UNITED LATIN AMERICAN 

CITIZENS (LULAC), et al.,  

 

   Plaintiffs, 

 

  v. 

 

GREGORY W. ABBOTT, et al., 

 

 Defendants. 

 

 

 

 

 

        Civil Action No. 3:21-cv-259  

        (DCG-JES-JVB) 

        (consolidated cases) 

 

 UNITED STATES’ FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

  

Pursuant to Rule 34 of the Federal Rules of Civil Procedure, the United States of America 

requests that Defendants the State of Texas and John Scott identify and produce the documents 

and items requested below for inspection and copying and deliver copies to counsel for the 

United States by February 11, 2021.  This request is continuing in nature, as provided by Rule 

26(e) of the Federal Rules of Civil Procedure. 

INSTRUCTIONS AND DEFINITIONS 

 

1. “Defendants” mean the State of Texas and John Scott, in his capacity as the Texas 

Secretary of State, along with any of their predecessors in office; past or present employees, 

staff, interns, representatives, designees, attorneys, advisors, consultants, contractors, or agents; 

and any other persons or entities acting or purporting to act on their behalf or subject to their 

control. 

2. “Document” is defined to be synonymous in meaning and scope as the term 

“document” is used under Rule 34 of the Federal Rules of Civil Procedure and as the phrase 

“writings and recordings” is defined in Rule 1001 of the Federal Rules of Evidence, and it 
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includes but is not limited to any computer files, memoranda, notes, letters, emails, printouts, 

instant messages, ephemeral messages, social media messages, text messages, or databases, and 

any handwritten, typewritten, printed, electronically-recorded, taped, graphic, machine-readable, 

or other material, of whatever nature and in whatever form, including all non-identical copies 

and drafts thereof, and all copies bearing any notation or mark not found on the original.   

3. “Legislator” means a past or present elected member of the Texas House of 

Representatives (“Texas House”) or the Texas Senate, including such member’s past or present 

employees, legislative office staff, district office staff, committee staff, caucus staff, campaign 

staff, interns, representatives, designees, attorneys, advisors, consultants, contractors, agents, or 

other persons or entities acting or purporting to act on the member’s behalf or subject to the 

member’s control or on behalf of any committee or other body of which the elected member is a 

member.  

4. “Redistricting” means any consideration of the alignment of district boundaries 

for an entire legislative body, a single legislative district, or districts within a geographic area.  

Unless otherwise specified, the term does not include consideration of the alignment of district 

boundaries for the Texas Senate or the Texas State Board of Education.  

5. “Relating to” means referring to, regarding, consisting of, concerning, pertaining 

to, reflecting, evidencing, describing, constituting, mentioning, or being in any way logically or 

factually connected with the matter discussed, including any connection, direct or indirect, 

whatsoever with the requested topic.  

6.  “Senate Bill 6” means the legislation setting forth the district boundaries for the 

Texas delegation to the U.S. House of Representatives that Governor Greg Abbott signed into 

law on October 25, 2021.  See S.B. 6, 87th Leg., 3d Spec. Sess. (Tex. 2021).  
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7. “House Bill 1” means the legislation setting forth the district boundaries for the 

Texas House that Governor Abbott signed into law on October 25, 2021.  See H.B. 1, 87th Leg., 

3d Spec. Sess. (Tex. 2021).  

8. In responding to these requests, please produce all responsive documents in the 

Defendants’ possession, custody, or control.  This means that Defendants must produce all 

responsive documents within their actual possession, custody, or control, as well as such 

documents which Defendants have the legal right to obtain on demand or the practical ability to 

obtain from a non-party to this action, including but not limited to any and all documents that 

they and their counsel and other agents have actually reviewed.   

9. All references in these requests to an individual person include any and all past or 

present employees, staff, interns, representatives, designees, attorneys, advisors, consultants, 

contractors, agents, predecessors in office or position, and all other persons or entities acting or 

purporting to act on the individual person’s behalf or subject to the control of such a person. 

10. All references in these requests to any entity, governmental entity, or any other 

type of organization include its past or present officers, executives, directors, employees, staff, 

interns, representatives, designees, attorneys, advisors, consultants, contractors, agents, and all 

other persons or entities acting or purporting to act on behalf of such an organization or subject 

to its control. 

11. In construing these document requests, apply the broadest construction, so as to 

produce the most comprehensive response.  Construe the terms “and” and “or” either 

disjunctively or conjunctively as necessary to bring within the scope of the request all responses 

that might otherwise be construed to be outside that scope.  Words used in the singular include 

the plural.  
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12. Words or terms used herein have the same intent and meaning regardless of 

whether the words or terms are depicted in lowercase or uppercase letters. 

13. Documents should be produced in their entirety, without abbreviation, redaction, 

or expurgation; file folders with tabs or labels identifying documents responsive to these requests 

should be produced intact with the documents; and documents attached to each other should not 

be separated.   

14. Documents should be produced in a form consistent with any agreement 

concerning production format entered in this action.   

15. Each document produced should be categorized by the number of the document 

request in response to which it is produced. 

16. No portion of a request may be left unanswered because an objection is raised to 

another part of that request.  If Defendants object to any portion of a document request, they 

must state with specificity the grounds of any objections.  Any ground not stated will be waived.   

17. For any document withheld from production on a claim of privilege or work 

product protection, provide a written privilege log identifying each document individually and 

containing all information required by Rule 26(b)(5) of the Federal Rules of Civil Procedure, 

including a description of the basis of the claimed privilege and all information necessary for the 

United States to assess the privilege claim.  

18. If Defendants contend that it would be unduly burdensome to obtain and provide 

all of the documents called for in response to any document request or any subsection thereof, 

then in response to the appropriate document request: (a) produce all such documents as are 

available without undertaking what Defendants contend to be an unreasonable request; (b) 

describe with particularity the efforts made by Defendants or on their behalf to produce such 
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documents; and (c) state with particularity the grounds upon which Defendants contend that 

additional efforts to produce such documents would be unreasonable.  

19. If any requested document or other potentially relevant document is subject to 

destruction under any document retention or destruction program, the documents should be 

exempted from any scheduled destruction and should not be destroyed until the conclusion of 

this lawsuit or unless otherwise permitted by the Court. 

20. In the event that a responsive document has been destroyed or has passed out of 

Defendants’ possession, custody, or control, please identify the following information with 

respect to each such document: its title, date, author(s), sender(s), recipient(s), subject matter, the 

circumstances under which it has become unavailable, and, if known, its current location and 

custodian. 

21. These requests are continuing in nature.  Defendants’ response must be 

supplemented and any additional responsive material disclosed if responsive material becomes 

available after Defendants serve their response.  Defendants must also amend their responses to 

these requests if they learn that an answer is in some material respect incomplete or incorrect.  If 

Defendants expect to obtain further information or expect the accuracy of a response given to 

change between the time responses are served and the time of trial, they are requested to state 

this fact in each response.  

22. For document request numbers 10-13 below, there is no time period limitation.  

Unless otherwise specified, all other document requests concern the period of time from January 

1, 2019, to the present. 
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REQUESTS FOR PRODUCTION 

 

1. All documents relating to any redistricting proposal for the Texas delegation to 

the U.S. House of Representatives or the Texas House, including but not limited to House Bill 1, 

Senate Bill 6, and any other Congressional or House redistricting proposal drawn, discussed, or 

considered.  This request includes but is not limited to: 

a. the origination(s) or source(s) of any such redistricting proposal; 

b. the impetus, rationale, background, or motivation for any such redistricting 

proposal; 

c. all drafts in the development or revision of any such redistricting proposal, 

including but not limited to shapefiles, files or datasets used in mapping 

software, each RED report, each PAR report, demographic data, election data, 

and files related to precinct names, precinct lines, split precincts, partisan 

indexes, population shifts, population deviations, voter registration, Spanish 

Surname Voter Registration, voter affiliation, Spanish Surname Voter 

Turnout, citizenship, or changing census geography;  

d. the pairing of any incumbents in any such redistricting proposal; 

e. any redistricting amendment, whether partial or total, to each such proposal; 

f. negotiations regarding any redistricting proposal; and 

g. all calculations, reports, audits, estimates, projections, or other analyses, from 

any source, relating to the effect or impact, of any kind—including on (1) 

Texas minority voters, (2) existing or emerging minority opportunity districts, 

(3) voter turnout (including Spanish Surname Voter Turnout)—that could 

result from the implementation of any such redistricting proposal. 
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2. All documents relating to the redistricting process for the Texas delegation to the 

U.S. House of Representatives or the Texas House, including but not limited to planning, timing, 

hearings, outreach, publicity, public participation, deadlines, limitations, and persons or entities 

involved.  

3. All documents relating to voting patterns in Texas elections with respect to race, 

ethnicity, or language minority status, including but not limited to any calculations, reports, 

audits, estimates, projections, or other analyses.  

4. All documents relating to whether House Bill 1, Senate Bill 6, or any other 

redistricting proposal drawn, discussed, or considered with respect to the Texas House or the 

Texas delegation to the U.S. House of Representatives complies with the Voting Rights Act, 

including but not limited to any calculations, reports, audits, estimates, projections, or other 

analyses. 

5. All documents relating to redistricting for the Texas delegation to the U.S. House 

of Representatives or the Texas House exchanged between, among, with, or within the Office of 

the Governor, the Office of the Lieutenant Governor, the Office of the Secretary of State, the 

Office of the Attorney General, any legislator, the Texas Legislative Council, any member of the 

U.S. House of Representatives, any candidate to represent Texas in the U.S. House of 

Representatives, any candidate for the Texas House, any campaign to represent Texas in the U.S. 

House of Representatives, any campaign for the Texas House, any national political party, any 

state political party organization, any local political party organization, any national 

congressional campaign committee, any national organization dedicated to supporting state 

legislative candidates, the National Republican Redistricting Trust, the National Democratic 

Redistricting Committee, any political action committee, any lobbyist, any political activist or 
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operative, any other governmental entity, any local elected official in Texas, any consultant, any 

expert, any law firm or attorney, any vendor, any other political or community group or 

organization, or any member of the public.  

6. All other documents relating to redistricting for the Texas delegation to the U.S. 

House of Representatives or the Texas House from July 1, 2021, to the present, including but not 

limited to redistricting criteria, public statements, correspondence, calendar invitations, 

scheduling emails, meeting minutes, agendas, attendance sheets, call logs, notes, presentations, 

studies, advocacy, letters, or other communications.  

7. All documents relating to enumerations or estimates by the U.S. Census Bureau or 

Texas Demographic Center related to population changes, race, ethnicity, language minority 

status, or United States citizenship exchanged between, among, with, or within the Office of the 

Governor, the Office of the Lieutenant Governor, the Office of the Secretary of State, the Office 

of the Attorney General, any legislator, the Texas Legislative Council, any member of the U.S. 

House of Representatives, any candidate for the Texas House, any candidate to represent Texas 

in the U.S. House of Representatives, any campaign for the Texas House, any campaign to 

represent Texas in the U.S. House of Representatives, any national political party, any state 

political party organization, any local political party organization, any national congressional 

campaign committee, any national organization dedicated to supporting state legislative 

candidates, the National Republican Redistricting Trust, the National Democratic Redistricting 

Committee, any political action committee, any lobbyist, any political activist or operative, any 

other governmental entity, any consultant, any expert, any law firm or attorney, any vendor, any 

group or organization, or any member of the public.  
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8. All documents relating to payment for services, agreements of representation, or 

contracts with any consultant, any political operative, any expert, any law firm, any attorney, any 

vendor, or any other person or entity relating to redistricting for the Texas delegation to the U.S. 

House of Representatives or the Texas House.   

9. All non-privileged documents relating to the instant lawsuit or preceding 

investigation of Texas by the U.S. Department of Justice.  

10. All documents that Defendants may use to support the contention that 

Congressional District 23 and the Dallas-Fort Worth Congressional districts were not enacted 

with a discriminatory purpose, to the extent that Defendants take that position.   

11. All documents that Defendants may use to support the contention that 

Congressional District 23, the Harris County Congressional configuration, House District 118, 

House District 31, and the El Paso and West Texas House configuration do not have 

discriminatory results, as defined by Section 2 of the Voting Rights Act, 52 U.S.C. § 10301, to 

the extent that Defendants take that position.   

12. All documents responsive to, identified in, or relied upon in responding to any 

interrogatory served upon Defendants by the United States in relation to this action.  

13. All documents responsive to, identified in, or relied upon in responding to any 

request for admission served upon Defendants by the United States in relation to this action. 
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Date:  January 12, 2022    

Respectfully submitted, 

      PAMELA S. KARLAN 

      Principal Deputy Assistant Attorney General  

      Civil Rights Division 

 

      /s/ Jacki L. Anderson   

      T. CHRISTIAN HERREN, JR. 

TIMOTHY F. MELLETT   

DANIEL J. FREEMAN 

      JANIE ALLISON (JAYE) SITTON 

      MICHELLE RUPP 

JACKI L. ANDERSON 

JASMIN LOTT  

HOLLY F.B. BERLIN 

      Attorneys, Voting Section  

      Civil Rights Division 

      U.S. Department of Justice 

      950 Pennsylvania Avenue NW 

      Washington, DC 20530 
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CERTIFICATE OF SERVICE 

I hereby certify that on January 12, 2022, I served a true and correct copy of the 

foregoing via electronic mail on all counsel of record. 

  

      /s/ Jacki L. Anderson   

 Jacki L. Anderson 

 Civil Rights Division 

 U.S. Department of Justice 

 950 Pennsylvania Ave, NW 

 Washington, DC 20530 

 (202) 307-2767 

 jacki.anderson@usdoj.gov 
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1

Berlin, Holly (CRT)

From: Jack DiSorbo <Jack.DiSorbo@oag.texas.gov>
Sent: Friday, March 18, 2022 11:07 AM
To: Anderson, Jacki (CRT)
Cc: Freeman, Daniel (CRT); Aaron Barnes; Lott, Jasmin (CRT); Mellett, Timothy F (CRT); Berlin, Holly (CRT); 

Rupp, Michelle (CRT); Patrick Sweeten; Eric Hudson; Jeff White; Kathleen Hunker
Subject: [EXTERNAL] RE: LULAC v. Abbott (Redistricting) - United States' Proposed Search Terms

Hi Jacki, 
  
Thank you for your message. Also, thank you also for sending proposed search terms for the 
legislator subpoenas. To address your point on this subject, the responses we have sent thus far 
include a reasonable search for email and other ESI. 
  
Regarding the United States’ RFPs and the Office of the Governor, this is the first time you have 
raised this issue. As you are aware, DOJ did not sue the Office of the Governor and it is therefore 
not a party to the United States’ lawsuit. In addition, in our responses to your requests for 
production, we objected to, among other things, the overbreadth of the requests and the United 
States’ overly-broad definition of “Defendants.” However, I would note that we have recently 
received RFPs directed at the Governor, issued by private plaintiffs in this litigation, whose 
lawsuits named the Governor as a party.  We have not yet served our objections and responses to 
those requests because they are not yet due. But we would be happy to meet and confer 
concerning your contention that the Governor falls within “The State of Texas” for the exclusive 
purpose of these redistricting cases.   
  
Regarding the Office of the Attorney General, the State Defendants maintain their position that 
OAG is not included within “The State of Texas” for purposes of these redistricting cases. We are 
happy to discuss our position this matter as well.      
  
In addition, we will reiterate our objection regarding the breadth of the hit counts associated 
with the Office of the Secretary of State. Reviewing each of those records would certainly be 
unduly burdensome and disproportionate to the needs of the case. That said, these issues are 
resolvable and we are certainly willing to meet and confer to address them. 
  
Best, Jack 
 
 
From: Anderson, Jacki (CRT) <Jacki.Anderson@usdoj.gov>  
Sent: Thursday, March 17, 2022 2:23 PM 
To: Jack DiSorbo <Jack.DiSorbo@oag.texas.gov> 
Cc: Freeman, Daniel (CRT) <Daniel.Freeman@usdoj.gov>; Aaron Barnes <Aaron.Barnes@oag.texas.gov>; Lott, Jasmin 
(CRT) <Jasmin.Lott@usdoj.gov>; Mellett, Timothy F (CRT) <Timothy.F.Mellett@usdoj.gov>; Berlin, Holly (CRT) 
<Holly.Berlin@usdoj.gov>; Rupp, Michelle (CRT) <Michelle.Rupp@usdoj.gov>; Patrick Sweeten 
<Patrick.Sweeten@oag.texas.gov>; Eric Hudson <Eric.Hudson@oag.texas.gov>; Jeff White <Jeff.White@oag.texas.gov>; 
Kathleen Hunker <Kathleen.Hunker@oag.texas.gov> 
Subject: RE: LULAC v. Abbott (Redistricting) ‐ United States' Proposed Search Terms 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

SAN ANTONIO DIVISION 

LA UNIÓN DEL PUEBLO ENTERO, et al., 

Plaintiffs, 

v. 

GREGORY W. ABBOTT, et al., 

Defendants. 

  Civil Action No. 5:21-cv-844 (XR) 
(Consolidated Cases) 

STIPULATED PROTECTIVE ORDER 

The United States and Defendants the State of Texas and Secretary of State John Scott 

(collectively, “the Parties”) acknowledge that, as necessary to litigate this case, they will 

exchange information from and analysis relating to electronically stored information pertaining 

to Texas voters held by the Texas Secretary of State and the Texas Department of Public Safety 

(collectively, “the Texas ESI”).  The Texas ESI includes information concerning non-party 

Texas residents that is sensitive, private, personal, or confidential.  That information includes 

social security numbers, driver’s license numbers, dates of birth, and other personally 

identifiable information.  Moreover, the Parties will exchange documents of a sensitive technical 

nature related to the Texas ESI that is not generally known to others or the public, and which 

would not normally be revealed to third parties except in confidence due to data-security and 

election-integrity concerns, including, for example, data dictionaries, user manuals, and other 

similar information (collectively, “the Texas ESI Documents”). 

The Parties have agreed that any Texas ESI and Texas ESI Documents produced shall not 

be disclosed or used except as appropriate and relevant in connection with this litigation.  
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Because of the sensitivity and risk associated with the disclosure of the information and the 

assurances that the Department of Justice can maintain the information safely and securely, the 

Parties have agreed to the following protocols to facilitate production and use in this litigation 

securely and effectively.1  

Having reviewed and considered the protective order, and for good cause shown, it is 

hereby ORDERED that:  

(1) Information produced in response to the United States’ First Request for Production of 

Documents (hereinafter, “Defendants’ production”) and pursuant to this Stipulated 

Protective Order shall include, among other information, Ultrasensitive Information and 

other requested fields from the Texas databases in pipe-delimited text files or an 

alternative agreed-upon format, along with any supplemental information necessary to 

render the information reasonably useable to undertake an analysis of those data.   

(2) The Court specifically finds that  

(a) Ultrasensitive Information is potentially relevant to the claims and defenses in this 

litigation and therefore necessary to be disclosed as described in this Protective 

Order, and  

(b) The terms of this Protective Order provide sufficient safeguards with respect to 

the use of such information.   

(3) Information ordinarily exempted from public disclosure pursuant to federal or Texas law, 

including but not limited to the Privacy Act of 1974, 5 U.S.C. § 552a, and the Driver’s 

                                                           
1 The State of Texas and the Texas Secretary of State do not waive or concede any objections 
applicable to any request for Texas ESI and Texas ESI Documents, regardless of the discovery or 
trial device used to seek Texas ESI and Texas ESI Documents.  
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Privacy Protection Act, 18 U.S.C. §§ 2721-25, may be produced as described in this 

Protective Order.   

(4) All “Personally Identifiable Information” (PII) contained in Defendants’ production shall 

be designated “Ultrasensitive Information.”  As defined by the U.S. Department of 

Justice’s Office of Information Policy, PII is “information that can be used to distinguish 

or trace an individual’s identity, along or when combined with other information that is 

linked or linkable to a specific information.”  See U.S. Dep’t of Justice, Order No. 0601 

(Mar. 14, 2020).  Consistent with that definition, Ultrasensitive Information includes but 

is not limited to:  

(a) The identity of a person who appears in the State’s voter registration database;  

(b) The identity of a person who holds a Texas driver license, Texas personal 

identification card, or Texas election identification certificate;  

(c) The Social Security (full or partial), driver license, personal identification card, or 

election identification certificate number of an individual;  

(d) The month and day of birth of an individual;  

(e) The home address, telephone number, or email address provided by an individual; 

(f) The digitized signature of an individual; or, 

(g) The maiden name of an individual’s mother.   

(5) All information contained in Defendants’ production which is of a sensitive technical 

nature and is not generally known to others or the public, such as data dictionaries, user 

manuals, and other similar information, and which would not normally be revealed to 

third parties except in confidence due to data-security and election-integrity concerns 

shall be designated “Ultrasensitive Information.” 
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(6) The Ultrasensitive Information contained in Defendants’ production shall be used solely 

for the purposes of the above-captioned consolidated lawsuits, including trial 

preparation, and shall not be made available to any person other than the following, who 

are subject to the terms of this Order:  

(a) Counsel for the United States and Defendants the State of Texas and Secretary of 

State John Scott who have appeared as counsel of record, their associates, staff, 

and assistants working at their direction on this litigation,  

(b) their experts and experts’ staff working at the direction of individuals identified in 

(5)(a) on this litigation, and  

(c) the Court.   

(7) All documents, including but not limited to motions, reports, or documents of any kind, 

containing Ultrasensitive Information shall be designated “Ultrasensitive” in a manner 

sufficient to notify a reasonable person of the designation.  This provision does not apply 

to expert reports and related materials that do not contain individualized or specific 

underlying Ultrasensitive Information. 

(8) The Parties shall adhere to the following procedures, which are necessary to facilitate the 

timely comparison and secure disclosure of Defendants’ production:  

(a) By no later than the close of business on the business day following entry of this 

Order, the United States will provide Defendants the State of Texas and the Texas 

Secretary of State with an encrypted and secure portable hard drive via hand 

delivery to 209 W. 14th Street, Austin, Texas, 78701.  

(b) Defendants the State of Texas and the Texas Secretary of State shall produce 

information and data sought in the United States’ First Set of Requests for 
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Production of Documents, by copying it onto the secure hard drive provided by 

the United States.   

(c) Defendants the State of Texas and the Texas Secretary of State shall complete 

production by returning the hard drive, then containing the requisite production 

materials, via hand delivery to counsel of record for the United States, as 

identified in Paragraph 5(a), by no later than January 17, 2022. 

(d) Upon taking custody of Defendants’ production, the United States will duplicate 

the contents of the hard drive it receives onto a second identical encrypted hard 

drive.  The United States will securely deliver one encrypted hard drive to its 

expert witness for analysis and retain physical possession of the second hard drive 

in the event a backup is needed.   

(e) Any Ultrasensitive Information produced pursuant to this Stipulated Protective 

Order shall, at all times, remain in the sole custody of the United States and the 

United States’ experts, experts’ staff, and consultants who are working on this 

litigation; shall be kept in a locked and secured location when not in use or in 

transit; and shall not be opened, retrieved, or analyzed on any computer that is 

simultaneously connected to the Internet or any other network.  

(f) Any materials subject to production pursuant to Federal Rule of Civil Procedure 

26(a)(2)(B)(ii) that incorporates Ultrasensitive Information produced pursuant to 

this Stipulated Protective Order shall be produced exclusively to the State of 

Texas on an encrypted and secure portable hard drive via hand delivery to 209 W. 

14th Street, Austin, Texas, 78701.  
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(g) Except as otherwise prohibited by federal law (including but not limited to the 

Federal Records Act, 44 U.S.C. §§ 3301-14) or the law of Texas, at the 

conclusion of the litigation and the termination of any associated appeal rights, 

Defendants’ production shall be returned to the State of Texas or securely 

destroyed by the United States within thirty (30) days, unless otherwise agreed by 

the Parties at that time.  Destruction shall be confirmed in writing to the 

Defendants the State of Texas and the Texas Secretary of State within seven (7) 

days of the destruction taking place. 

(9) Upon providing information pursuant to this Stipulated Protective Order, the State of 

Texas and Secretary of State John Scott do not waive any objection to the admissibility 

of said information or any analysis based thereupon on the grounds of relevance, 

privilege, reliability, prejudice, or competency. 

(10)Documents designated “Ultrasensitive” shall not be filed with the Court under any 

circumstance without first receiving agreement between the United States, the State of 

Texas, and Secretary of State John Scott and approval from the Court to file under seal 

following an in camera review.  
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(11)The inadvertent or unintentional disclosure of Ultrasensitive Information shall not be

construed to be a waiver, in whole or in part, of the State of Texas’s and Secretary of

State John Scott’s claims of confidentiality, either as to the specific confidential

information or as to related information.

SO ORDERED. 

Date:  December 23, 2021 

HON. XAVIER RODRIGUEZ  
UNITED STATES DISTRICT JUDGE 
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IN THE UNITED STATES DISTRICT COURT FOR THE 

SOUTHERN DISTRICT OF TEXAS 

CORPUS CHRISTI DIVISION 

 

__________________________________________ 

MARC VEASEY, JANE HAMILTON, 

SERGIO DELEON, FLOYD J. CARRIER, 

ANNA BURNS, MICHAEL MONTEX, 

PENNY POPE, OSCAR ORTIZ, KOBY 

OZIAS, JOHN MELLOR-CRUMLEY, JANE 

DOE, JOHN DOE, LEAGUE OF UNITED 

LATIN AMERICAN CITIZENS (LULAC), 

AND DALLAS COUNTY, TEXAS, 

 

             Plaintiffs, 

 

v.  

 

RICK PERRY, Governor of Texas; and JOHN 

STEEN, Texas Secretary of State, 

 

            Defendants. 

__________________________________________ 

 

UNITED STATES OF AMERICA, 

 

            Plaintiffs, 

 

v. 

 

STATE OF TEXAS, JOHN STEEN, in his 

official capacity as Texas Secretary of State; 

and STEVE McCRAW, in his official capacity 

as Director of the Texas Department of Public 

Safety, 

 

         Defendants. 

__________________________________________ 

 

TEXAS STATE CONFERENCE OF NAACP 

BRANCHES; and the MEXICAN 

AMERICAN LEGISLATIVE CAUCUS OF 

THE TEXAS HOUSE OF 

REPRESENTATIVES, 

 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

 

 

 

 

 

 

 

CIVIL ACTION NO. 

2:13-CV-193 (NGR) 

[Lead case] 

 

 

 

 

 

 

 

 

 

 

CIVIL ACTION NO. 

2:13-CV-263 (NGR) 

[Consolidated case] 
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             Plaintiffs, 

v. 

 

JOHN STEEN, in his official capacity as 

Secretary of State of Texas; and STEVE 

McCRAW, in his official capacity as Director 

of the Texas Department of Public Safety, 

 

             Defendants. 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

CIVIL ACTION NO. 

2:13-CV-291 (NGR) 

[Consolidated case] 

 

__________________________________________               

 

DEFENDANTS’ INITIAL DISCLOSURES PURSUANT TO  

FEDERAL RULE OF CIVIL PROCEDURE 26(A) 

 

 

Defendants hereby submit their Initial Disclosures to Plaintiffs, Consolidated 

Plaintiffs, and Interested Parties under Rule 26(a)(1) of the Federal Rules of Civil 

Procedure.  Defendants reserve the right to supplement these Initial Disclosures as 

additional discovery, investigation, and analysis may warrant.  Defendants also do 

not waive any protections provided by any potential privileges, including but not 

limited to, the legislative privilege, the attorney work product protection, attorney-

client privilege, or any other applicable privilege, protection, doctrine, or immunity.  

Defendants likewise do not waive the right to object, on any and all grounds, to (1) 

the evidentiary use of the information contained in these Initial Disclosures; and (2) 

discovery requests relating to these Initial Disclosures. Defendants also incorporate 

by reference Defendants’ Motion to Dismiss and do not believe Plaintiffs have stated 

any claims on which relief can be granted and without waiving the same. 

Defendants provide the following disclosure responses based on the allegations 

contained in Plaintiffs’ pleadings. 
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The State of Texas produced numerous documents on behalf of the Secretary 

of State, the Department of Public Service, the Governor’s Office, the Lieutenant 

Governor’s Office and the Texas Legislature which are identified in the attached 

production log. See Exhibit A. The State of Texas has in its possession but did not 

produce documents believed to be privileged and identified in privilege logs, 

incorporated by reference here, and previously produced in Texas v. Holder, 888 

F.Supp. 2d 113 (D.D.C.2012).  

 

8. Documents produced by the Department of Justice in Texas v. Holder, 888 

F.Supp. 2d 113 (D.D.C.2012) identified by Bates numbers US_00000001 – 

US_00021928;  

 

 The original documents remain in the possession of the Department of 

Justice. 

 

9. Documents produced by Texas State Conference of NAACP Branches in 

Texas v. Holder, 888 F.Supp. 2d 113 (D.D.C.2012) identified by Bates 

numbers NAACP-00000001 – NAACP-00006021;  

 

 The original documents remain in the possession of the Texas State 

Conference of NAACP Branches. 

 

10. Documents produced by the Mexican American Legislative Caucus of Texas 

House Representatives in Texas v. Holder, 888 F.Supp. 2d 113 (D.D.C.2012), 

identified by Bates numbers MALC-00000001 – MALC-00009210;  

 

 The original documents remain in the possession of the Mexican American 

Legislative Caucus of Texas House Representatives. 

 

11. Documents produced by Texas League of Young Voters Education Fund in 

Texas v. Holder, 888 F.Supp. 2d 113 (D.D.C.2012) identified by Bates 

numbers TLYV_0000000001 – 0000000748;  

 

 The original documents remain in the possession of the Texas League of 

Young Voters Education Fund. 

 

12.  Documents produced by the Texas Legislative Black Caucus on behalf of the 

Texas Legislative Black Caucus, League of Women Voters of Texas, Justice 

Seekers, Southwest Workers Union, La Union del Pueblo Entero, Rev. Ronald 

Wright, Rev. Peter Johnson, and Donald Wright in the Texas v. Holder, 888 

F.Supp. 2d 113 (D.D.C.2012) identified by Bates numbers TLBC_0000001- 

00000906; 

 

Case 3:21-cv-00259-DCG-JES-JVB   Document 213-7   Filed 04/01/22   Page 4 of 7



34 
 

 The original documents remain in possession of the Texas Legislative Black 

Caucus and the various entities it represented. 

 

13. Documents produced by Rodriguez Intervenors (Mi Familia Vota Education 

Fund, Southwest Voter Registration Education Project, Nicole Rodriguez and 

Victoria Rodriguez) in the Texas v. Holder, 888 F.Supp. 2d 113 (D.D.C.2012) 

identified by Bates numbers RODR-001 – RODR-00154.  

 

 The original documents remain in the possession of the Rodriguez 

Intervenors. 

 

14. The State of Texas incorporates by reference all exhibits disclosed, provided 

or used during Texas v. Holder, 888 F.Supp. 2d 113 (D.D.C.2012), regardless 

of which party, Plaintiff, Defendant, or Party Intervenors disclosed, provided 

or used such exhibits.  

 

C. A computation of any category of damages claimed by the disclosing 

party, making available for inspection and copying as under Rule 34, the 

documents or other evidentiary material on which such computation is 

based, including materials bearing on the nature and extent of injuries 

suffered. 

 

Not applicable. Plaintiff is not claiming damages.  

 

D. For inspection and copying, any insurance agreement under which any 

person carrying on an insurance business may be liable to satisfy part or 

all of a judgment which may be entered in the action or to indemnify or 

reimburse for payments made to satisfy the judgment.  

 

None. 
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Respectfully submitted. 

 

GREG ABBOTT 

Attorney General of Texas 

 

DANIEL T. HODGE 

First Assistant Attorney General 

 

J. REED CLAY, JR.                                                                        

Special Assistant and Senior Counsel                                                                                 

to the Attorney General 
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$%�&'$()*�+(,+�,+�%-)�.%/-+0�12345�67852�92:;5<=;><;?@�A(,/&B,-�CDEE�FGHIJK0�LMA%&.'$�A(&/$+/0+%N*�B)BO)&$�%P�(/$�Q%BB/++))�+()&)�B/R(+�O)�+/B)�P%&�)S.)&+�/-T/+)*�+)$+/B%-U�VWXYZ�+()�.,-)N�T%+)*+%�$)-*�+()�B,.$�+%�+()�[%'$)�PN%%&\]'&/-R�+(/$�B%&-/-R̂$�,&R'B)-+$0�P%&B)&�_)S,$�̀'.&)B)�A%'&+�A(/)P�a'$+/Q)�bcddceJ�fJggJKhDH0&).&)$)-+/-R�+()�.N,/-+/PP$0�,&R')*�+(,+�P%&�-%i�/+�&),NNU�*%)$-̂+�B,++)&�/P�N,iB,j)&$�,R,/-�+,j)�'.&)*/$+&/Q+/-R�/-�klkm\n_()�.&%ON)B�/$�+(,+�)T)-�/P�+()U�,Q+�/-�klkm\\\+()�/$$')�+%*,U�/$�+(,+�+()$)�B,.$�,&)�'-Q%-$+/+'+/%-,N0o$,/*�a)PP)&$%-0�,�L).'ON/Q,-�i(%�i,$�,..%/-+)*�+%�+()�Q%'&+�OU�+()-Mp%T\�qres�tJKKuvwB%-R�+()�$+,+)̂$�,&R'B)-+$�B,*)�OU�N,iU)&�xJHDKc�tJIIrI�i/+(�w++%&-)U�p)-)&,N�yJH�tczIDĤ$%PP/Q)�i,$�+(,+�+()�.N,/-+/PP$0�/-QN'*/-R�{w|A�,-*�L).\�}dJz�~D�rH�GJ�0�*%�-%+�)T)-�(,T)�$+,-*/-R+%�&,/$)�+()$)�/$$')$\�'+�$)T)&,N��'$+/Q)$�/-QN'*/-R��KJII��Gh�u0�fJgg��DuE0�,-*���cH��DGH��$%'-*)*�$j).+/Q,N\�-�P,Q+0�a'$+/Q)��%U*�$,/*�()�P%'-*�+(,+�,&R'B)-+�P&%B��,S+%-̂$�%PP/Q)��(,&*�+%�$i,NN%i\o��%U*�$,/*j)U�Q%-$+/+'+/%-,N�/$$')$�,&)�,+�$+,j)�,-*����(),&�+()�$+,+)�$,U/-R0��$%�$%&&U0�-%O%*U�R)+$�+()�&/R(+�+%&,/$)�+(,+�/$$')\n�)++/+�$,/*�+(,+�+()�|)R/$N,+'&)�i/NN�(,T)�+%�*%�&)*/$+&/Q+/-R�,R,/-�/-�klkm�,-Ui,U�O)Q,'$)�+(,+̂$�i()-+()�-)S+�&)R'N,&�$)$$/%-�i/NN�'-P%N*�/-�w'$+/-\��P�&)*/$+&/Q+/-R�/$�-%+�Q%B.N)+)*�/-�+(,+�$)$$/%-0�$(),&R')*0�+()��2@;5�4<;�2�92:;5<=;><;?@��74=:�i/NN�*&,i�N/-)$�,$�$%%-�,$�+(,+�$'BB)&\�-*)&��')$+/%-/-R�P&%B��'$+/Q)$0�+(%'R(0��)++/+�,Qj-%iN)*R)*�+(,+�N,iB,j)&$�(,T)�-%+�Q%BB/++)*�+%*&,i/-R�B,.$�,R,/-�/-�klkm\��_(,+̂$�-%+�/-�+()�&)Q%&*0o�$()�$,/*0�O'+�,**)*�+(,+�/+�Q%'N*�O)�.&)$'B)*O)Q,'$)�%P�i(,+�+()�_)S,$�A%-$+/+'+/%-�$,U$�,O%'+�+()�+/B)N/-)�P%&�&)*/$+&/Q+/-R\[)&)�/$�+()�&)N)T,-+�N,-R',R)�P&%B�+()�CJzch��DHhIrIGIrDH��}KI����Je������Y��Y��� VX¡ZY���V  ¢�VX��X��W�Z�X�ZY�¡ VZ��Y���£¤�VWXYZ�X�Y�¥¡¦ �§VX�£¤�£W�YV§��̈¤�XY©�ªXVXY��©Y§Y¤¤�V §Y¤�¡�¢�V¥¥£ZX�£¤�X�Y��XVXY��¤X£��Y¤VX£Z�V �V¤©�ZY¥ZY�Y¤XVX�«Y�©��XZ�§X�¢�V�ZYYV¦ Y�X£�X�Y�¥Z£«���£¤��£WªY§X�£¤��¬­�V¤©�¬®�£W�X����̄ZX�§ Y°�±¤�X�Y�Y«Y¤X�X�Y��Y��� VX¡ZY���V  �VX�V¤²��¡§��W�Z�X�ZY�¡ VZ��Y���£¤W£  £³�¤��X�Y�¥¡¦ �§VX�£¤�£W�V�̈¤�XY©�ªXVXY��©Y§Y¤¤�V �§Y¤�¡�¢�WV� �X£�́VµY��¡§��V¥¥£ZX�£¤́Y¤X¢��V́Y��V  �¦Y�©£¤Y�¦²�X�Y��Y��� VX�«Y�¶Y©��XZ�§X�¤��·£VZ©�£W��Y̧V�¢�³��§������YZY¦²�§ZYVXY©¢�V¤©���V  �¦Y§£́¥£�Y©�£W�W�«Y�¹­º�́Ý¦YZ�¢�V��W£  £³�»���Y���Y¡XY¤V¤X�¼£«YZ¤£Z¢�X�Y�ª¥YVµYZ�£W�X�Y�½£¡�Y�£W¶Y¥ZY�Y¤XVX�«Y�¢�X�Y�̄XX£Z¤Y²�¼Y¤YZV ¢�X�Y�¾£́¥XZ£  YZ�£W�¿¡¦ �§�̄§§£¡¤X��V¤©�X�Y�¾£́ �́���£¤YZ�£WX�Y�¼Y¤YZV ��V¤©�ÀWW�§Y¢�V�́VÁ£Z�X²�£W�³�£́���V  �§£¤�X�X¡XY�V�Â¡£Z¡́°�)++/+�,N$%�&)B/-*)*�+()�Q%'&+�+(,+�()&�O%$$0��,S+%-0�$)&T)$�%-�+()�|L��Ã�,+�N),$+�P%&�-%i�Ã�,-*�/+�/$(/$�%./-/%-�+(,+�+(,+�+()�B,.$�B'$+�O)�&)*%-)�/-�klkm�+%�$,+/$PU�+(%$)�Q%-$+/+'+/%-,N�&)�'/&)B)-+$\��+/$�.&%O,ONU�i%&+(�-%+/-R�()&)�+(,+�+()�$+,+)̂$�.%.'N,+/%-�Ã�)$.)Q/,NNU�/-�'&O,-�,-*�$'O'&O,-�,&),$�ÃQ%-+/-')$�+%�R&%i�,-*�$(/P+�$%�&,./*NU�+(,+�+()&)�Q%'N*�O)�$'O$+,-+/T)�Q(,-R)$�+%�N/-)$�*&,i-�kÄB%-+($�P&%B�-%i\{w|A�.'$()*�O,Qj�%-�+()�$+,+)̂$�,&R'B)-+$�%-Q)�,R,/-�,P+)&�+()�Q%'&+�(),&/-R�(,*�Q%-QN'*)*\
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Vol 6 - 1

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS

EL PASO DIVISION

LEAGUE OF UNITED LATIN 
AMERICAN CITIZENS, ET AL 

 § 
 § 

3:21-CV-00259-DCG-JES-JVB 

 §
V.  § 8:58 A.M. TO 12:30 P.M. 

 §
GREG ABBOTT, IN HIS 
OFFICIAL CAPACITY AS 
GOVERNOR OF THE STATE OF 
TEXAS, ET AL 

 §
 § 
 § 
 § JANUARY 27, 2022 

HEARING ON MOTION FOR PRELIMINARY INJUNCTION
AS TO SENATE DISTRICT 10 

BEFORE THE HONORABLE DAVID C. GUADERRAMA,
HONORABLE JERRY E. SMITH 

AND HONORABLE JEFFREY V. BROWN
VOLUME 6 (AM SESSION) OF 9 VOLUMES

APPEARANCES:  

FOR THE PLAINTIFFS ROY CHARLES BROOKS, FELIPE GUTIERREZ, 
PHYLLIS GOINES, EVA BONILLA, CLARA FAULKNER, DEBORAH 
SPELL, BEVERLY POWELL:  
Mr. Chad W. Dunn
Brazil & Dunn
4407 Bee Caves Road
Building 1, Suite 111
Austin, Texas  78746
(512) 717-9822
   and
Mr. Mark P. Gaber
Mark P. Gaber, PLLC
P.O. Box 34481
Washington, DC  20043
(715) 482-4066
   and
Ms. Molly Elizabeth Danahy
Molly E. Danahy, Esq
P.O. Box 26277
Baltimore, Maryland  21210
(208) 301-1202
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APPEARANCES (continued):  

FOR THE PLAINTIFFS ROY CHARLES BROOKS, FELIPE GUTIERREZ, 
PHYLLIS GOINES, EVA BONILLA, CLARA FAULKNER, DEBORAH 
SPELL, BEVERLY POWELL:  
Ms. Sonni Waknin
Sonni Waknin, Esq
10300 Venice Boulevard, Apartment 204
Culver City, California  90095
(723) 610-1283
   and
Mr. Jesse Gaines
Jesse L. Gaines Attorney at Law
P.O. Box 50093
Fort Worth, Texas  76103
(817) 714-9988

FOR THE DEFENDANTS GREG ABBOTT, JOHN SCOTT, JOSE A. 
ESPARZA, STATE OF TEXAS, TEXAS LIEUTENANT GOVERNOR DAN 
PATRICK AND TEXAS SPEAKER DADE PHELAN:  
Mr. Patrick K. Sweeten 
Mr. Christopher D. Hilton
Mr. Eric Hudson
Mr. William Thomas Thompson
Ms. Kathleen Hunker
Ms. Courtney Brooke Corbello
Mr. Jack Buckley DiSorbo
Office of Texas Attorney General 
P.O. Box 12548 
MC 009 
Austin, Texas 78711 
(512) 463-4139 
  
ALSO PRESENT:
Mr. Brian Christopher

Court Reporter:
Laura Wells, RPR, RMR, CRR
601 Rosenberg, Suite 615
Galveston, Texas  77550

Proceedings recorded by mechanical stenography.  
Transcript produced by computer-assisted transcription.
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VOLUME 6
(HEARING ON MOTION FOR PRELIMINARY INJUNCTION

AS TO SENATE DISTRICT 10 )
      Page

JANUARY 27, 2022

Opening Statement by Defendants................. 5
Plaintiffs' Objection to Senator Huffman's 
testimony.......................................

24

Defendants' Exhibit Number 59 played............ 62
Defendants' Exhibit Number 59 concluded......... 62
Defendants' Exhibit Number 59 played............ 64
Defendants' Exhibit Number 59 concluded......... 65
Defendants' Exhibit Number 59 played............ 66
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that corresponds to Page 37 of Defendants' Exhibit Number 

58.  

MR. HILTON:  Brian, if you would play that.

(Defendants' Exhibit Number 59 played, as follows:)  

"MR. LEE:  -- to the State, though. 

"SENATOR HUFFMAN:  Well, as I stated very 

clearly, these maps were drawn blind to race.  And then I 

consulted with the Attorney General's office, and they 

gave me legal advice as to whether or not I had -- I had 

complied with the Voting Rights, Section 2; and that's 

what we have done.  

"We invite anyone -- because the data that they use is 

completely open to the public, we invite anyone to submit 

alternative maps.  

"Do you have a map you would like for us to consider 

here today?  

"MR. LEE:  I do not. 

"SENATOR HUFFMAN:  Okay." 

(Defendants' Exhibit Number 59 concluded) 

BY MR. HILTON:

Q. Is that an accurate recording of your statements in 

the Senate hearing that day? 

A. Yes. 

Q. And do you recall who the person you are addressing 

is? 
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grants special protection to a minority group's rights to 

form political coalitions.  So, again, we can interpret 

the law differently.  I have been assured, I have studied 

it, that the maps are in compliance, and that we have 

followed the requirements under Bartlett v. Strickland." 

Q. Thank you, Senator.  Is that a substantively accurate 

transcription of your statements during that hearing? 

A. Yes. 

MR. HILTON:  And again, Your Honors, the pause 

means I'm skipping some clips and trying to conclude here.  

I appreciate your indulgence.   

BY MR. HILTON:

Q. All right.  Senator Huffman, I'm going to ask you to 

read another one of your statements beginning on Page 65 

of the transcript --

A. All right.  

Q. -- beginning at Line 22.  This is in response to a 

question by Senator Menendez -- or at least that is what 

is reflected on the transcript -- regarding growth of 

minority population in the state.  That's the context for 

what I'm asking you to read.  

A. "Well, Senator Menendez, as you well know, I stated 

several times I drew blind to race; and we did preserve 

all the current both Black opportunity districts and 

Hispanic or Latino opportunity districts in the existing 
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plan.  

"I have repeatedly said -- and I think I just said 

this to Senator Powell -- for any group to bring us 

something that we didn't see, anything -- excuse me, 

something we missed.  We were more than willing to run a 

VRA analysis on that, which, in fact, we have done with 

everything submitted; and nothing submitted has indicated 

to us that another minority opportunity district is 

required to be drawn under the law.

"As you understand, of course, that it would be racial 

gerrymandering to just draw a map based on race unless 

there is a strong basis in evidence to believe the 

districting decision is required in order to comply with 

Section 2 of the Voting Rights Act." 

Q. Thank you, Senator.  Is that a substantively accurate 

transcription of your response to Senator Menendez's 

questioning during the floor debate? 

A. Yes. 

Q. Thank you.  I'm going to turn to Page 71 of the 

transcript, a question from Senator Gutierrez beginning on 

Line 14.  And I have just asked you to read a number of 

lengthy quotes.  So I'll do this one.

"SENATOR GUTIERREZ:  All right.  And so if a plan 

splits fewer than 23 counties, would that be better or 

worse? 
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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
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)( January 27th, 2022
Defendants.  )( (1:33 p.m. to 5:53 p.m.)

________________________________________________________________
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For Brooks Plaintiffs: Mr. Jesse L. Gaines
Attorney at Law
P.O. Box 50093
Fort Worth, TX 76105
817-714-9988
Gainesjesse@ymail.com

Ms. Molly E. Danahy
P.O. Box 26277
Baltimore, MD 21211
(208) 301-1202
Danahy.molly@gmail.com

Ms. Sonni Waknin
10300 Venice Blvd. # 204
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Mr. Christopher D. Hilton
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Ms. Kathleen Hunker
Ms. Courtney Brooke Corbello
Mr. Jack Buckley DiSorbo
Office of Texas Attorney General
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ALSO PRESENT: Mr. Bryan Christopher 

Court Reporter: Kathleen A. Supnet
El Paso, Texas
(915)834-0573
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Transcript produced by mechanical stenography, and 

computer-aided software and computer.
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DR. JOHN ALFORD 40,148 63 -- 7
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Q. Where did you get this data? 

A. That's the result of an EI analysis. 

Q. Who provided you the EI analysis? 

A. So the EI analysis was performed, as is true for all 

of my EI analysis, under my direction, supervised by Dr. Randy 

Stevenson. 

Q. I think I heard you say:  As is true for all of your 

EI analysis.  Do you recall in the 2017 case that you received 

an EI analysis from the Attorney General's office and that was 

the EI analysis that you used, the Texas Attorney General's 

office? 

A. Again, there are a lot of Texas cases, but I know that 

there -- maybe it was 2017.  I know I received analysis in the 

past from the Attorney General's office that I haven't relied 

on, but I don't know if that was analysis I have relied on.  

So at some point in the set of the Texas cases, 

Dr. Stevenson, working with me, developed a methodology and a 

set of programs for doing EI analysis that he shared with the 

technicians at the Attorney General's office, so they have the 

ability to run the EIs in the same form and fashion that we are 

running them.  So, you know, I don't -- this -- whatever was 

going on in 2017, what's going on now is that the technicians in 

the Attorney General's office can run an EI in exactly the form 

that I want it run, because that's been set up by Dr. Stevenson.  

Dr. Stevenson can run it.  
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In this particular -- for this particular analysis, I 

think at the time I wrote the report, I may have been using a 

run that came from the Attorney General's office, that was set 

up -- we are in the process of -- it's a very large data process 

to get ready for the trials that are coming up here in Texas, so 

if we -- for a while, have been involved in the process of 

building the data and programming capacity to do that.  And we 

did that.  We do that kind of a type of election at a time and 

we were -- we were not at the stage, yet, where we had the full 

Senate election data set.  

And so my recollection is that it was just quicker to 

have -- to have that -- I think what ended up happening was that 

Dr. Stevenson had that run with -- where the data was at that 

time, which was the TLC data that the Attorney General's Office 

had, rather than the data Dr. Stevenson had.  

Subsequent to that, Dr. Stevenson got that data, and 

while this has been run again, produces the same results, so I 

was confident then, because I knew it was Dr. Stevenson code 

that was being used, the TLC data.  I'm confident now, because 

I've seen the replication of it.  Directly, it's the same 

result. 

Q. Okay.  Who is the technician at the Texas Attorney 

General's Office?  Who ran the EI analysis? 

A. I know it's in the technical office.  I don't know the 

actual person that runs the analysis. 
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Q. Do you know any of the names of the people in the 

Texas Attorney General Office's technical office, who do run 

these types of EI analyses? 

A. I now Mr. Falk is sort of -- to my knowledge, 

supervises that group.  And I know there's a redistricter or a 

GS person there, but there are other technical people in the 

technical staff as well. 

Q. Do you know if any of these technicians have Ph.D.s? 

A. No idea. 

Q. You've never inquired to see if they have a Ph.D.? 

A. You know, I have never inquired, because you don't 

need to have a Ph.D. to initiate an R. Program.  That's why we 

wrote the program. 

Q. Do you know if they have any experience or training in 

running ecological inference analysis? 

A. Again, you don't need to have experience in doing 

that.  You would have to have some experience to doing that, if 

you're going to write the programs to do it, but if you're going 

to execute the programs, you don't need that experience.  They 

might have, but I don't know.  

Q. But you haven't inquired? 

A. A decade or so ago when -- 15 years ago, the first 

time I met with any of the technical people, I know there was a 

mathematician there, who seemed to know a great deal about EI in 

his mathematical underpinnings, I thought quite sophisticated.  
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 1 THE COURT:  Okay, everybody, good afternoon.  Sorry

 2 we ran a little late.  I'm in the middle of a motions hearing.

 3 And we had the defendant on the stand which is sufficiently

 4 unusual that it distracted me.

 5 I have received the letter from Ms. Westfall and just

 6 now a copy of Mr. Frederick's e-mail on suggesting that Texas

 7 needs more time.  And I assume that that's the answer, but let

 8 me ask to begin with, what is Texas' litigating position on who

 9 constitutes the State of Texas?  This is an issue that we

10 talked about before and I thought that it was clarified by me

11 to clarify its position, but that didn't happen so perhaps you

12 can do it now.

13      MR. FREDERICK:  Yes, Judge this is Matt Frederick.  

14 The State's position first is that we don't need to resolve 

15 that issue because it is not impeding discovery.  As I pointed 

16 out in a letter or and e-mail responding to Mr. Rosenberg this 

17 morning and copying the Department of Justice.  We have not 

18 refused to collect or investigate any claim or any discovery 

19 request on the basis of who constitutes the State of Texas.  We 

20 have collected documents from every legislator that we have 

21 been requested to contact.  We have collected and produced 

22 documents from agencies, so our first position is that it's a 

23 bit of a non issue because nothing has been withheld and no 

24 request has been refused based on the identity of quote, "The 

25 State". 
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