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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
EL PASO DIVISION

LEAGUE OF UNITED LATIN AMERICAN
CITIZENS (LULAC), et al.,

Plaintiffs, Civil Action No. 3:21-cv-259

(DCG-JES-JVB)
V. (consolidated cases)

GREG ABBOTT, et al.,

Defendants.

UNITED STATES’ MOTION TO COMPEL PRODUCTION
OF DOCUMENTS FROM THE STATE OF TEXAS

The State of Texas takes the position in this litigation that it lacks independent
possession, custody, or control of any documents or ESI. However, the State has demonstrated
practical control over such materials in other voting rights litigation and has legal control over
documents held by its counsel. Moreover, the definition of a State for purposes of litigation
includes officials and agencies specifically involved in the matter at issue. Therefore, the United
States respectfully moves for an order compelling the State of Texas to produce documents and
ESI responsive to the United States’ First Request for Production.

L. BACKGROUND

In this action, the United States alleges that Defendant the State of Texas violated Section
2 of the Voting Rights Act, 52 U.S.C. § 10301, by enacting and implementing the 2021
Congressional Redistricting Plan and 2021 State House Redistricting Plan. U.S. Compl. 4 162-
167, United States v. Texas, No. 3:21-cv-299 (W.D. Tex. Dec. 6, 2021), ECF No. 1. The United

States has served requests for production on the State to obtain documents and ESI relevant to
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the United States’ claims and the State’s defenses, including the allegation that Texas enacted the
2021 Congressional Plan, at least in part, for a racially discriminatory purpose. See U.S. Ist
Request for Production (Jan. 12, 2022) (Ex. 1). In responding to these requests, Texas has
limited its search to custodians within the Office of the Texas Secretary of State, the other
defendant named by the United States. Email from Jack DiSorbo to Jacki Anderson (Mar. 18,
2022) (Ex. 2). The State specifically rejected a request to search documents in the possession of
the Office of the Texas Attorney General (“OAG”) or the Office of the Governor (“O0G”), see
id., and ultimately took the position that it would not search for documents held by custodians
other than the Office of the Secretary of State.

In effect, Texas has taken the position that as a party to this suit, it lacks possession,
custody, or control of any documents or ESI. But it is clear that the State can produce materials
not held by the Secretary of State; counsel for Texas has advised the United States that “of our
own accord, we also intend to produce a number of documents relating to the legislative history
of the redistricting bills, such as hearing transcripts.” Email from Jack DiSorbo to Daniel
Freeman (March 29, 2022) (Ex. 3). Moreover, in another ongoing Voting Rights Act matter in
which only the State of Texas and the Secretary of State are named defendants, the State has
produced excerpts of databases maintained by the Texas Department of Public Safety as party
discovery. See Stipulated Protective Order, La Union del Pueblo Entero v. Abbott, No. 5:21-cv-
844 (W.D. Tex. Dec. 23, 2022), ECF No. 162 (Ex. 4). And in past Voting Rights Act litigation
brought by the State alone against the United States and brought by the United States against the
State and agency officials, Texas demonstrated possession, custody, or control of documents
held within OOG, OAG, relevant state agencies, and the Texas Legislative Council. See

Privilege Log Excerpts, Texas v. Holder, No. 1:12-cv-128 (D.D.C.) (Ex. 5); Initial Disclosures at
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33, Veasey v. Perry, No. 2:13-cv-193 (S.D. Tex.) (Ex. 6); Privilege Log Excerpt, Veasey v.
Perry, No. 2:13-cv-193 (S.D. Tex.) (Ex. 7). The State has provided no substantive explanation
for its new purported inability to obtain documents from these custodians in relation to this case.

II. LEGAL STANDARD

“A party seeking discovery may move for an order compelling an answer, designation,

production, or inspection” if the other party “fails to produce documents or fails to respond that
inspection will be permitted—or fails to permit inspection—as requested under Rule 34.” Fed.
R. Civ. P. 37(a)(3)(B)(iv). Rule 34 permits parties to serve upon each other “a request within the
scope of Rule 26(b)” to produce certain items “in the responding party’s possession, custody, or
control.” Fed. R. Civ. P. 34(a)(1). In general, “[p]arties may obtain discovery regarding any
nonprivileged matter that is relevant to any party’s claim or defense and proportional to the
needs of the case,” which includes consideration of “the importance of the issues at stake in the

29 ¢

action,” “the parties’ relative access to relevant information,” and “the importance of the
discovery in resolving the issues,” among other factors. Fed. R. Civ. P. 26(b)(1).

III. DOCUMENTS IN THE POSSESSION OF THE STATE ARE LIKELY
PROBATIVE OF DISCRIMINATORY INTENT AND RESULTS.

It is by now axiomatic that “[d]etermining whether invidious discriminatory purpose was
a motivating factor [in a decision] demands a sensitive inquiry into such circumstantial and direct
evidence as may be available.” Vill. of Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S.

252,266 (1977).! Similarly, the totality of the circumstances inquiry under the Section 2 results

! “Legislation is frequently multipurposed: the removal of even a ‘subordinate’ purpose may
shift altogether the consensus of legislative judgment supporting the statute.” McGinnis v.
Royster, 410 U.S. 263, 276-77 (1973). It is for exactly that reason that in cases under the Voting
Rights Act, courts have recognized that nonpublic communications between key supporters and
top aides may contain evidence that is highly probative of whether the legislation’s passage was
motivated, even in part, by discriminatory intent. See Reno v. Bossier Parish, 520 U.S. 471, 488
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test requires “a searching practical evaluation of the past and present reality” in a jurisdiction,
Thornburg v. Gingles, 478 U.S. 30, 79 (1986) (quoting S. Rep. No. 97-417, at 30 (1982)), and
polarized voting and the extent of minority electoral success are “the two most important factors
considered in [this] inquiry,” Clark v. Calhoun County, 88 F.3d 1393, 1397 (5th Cir. 1996)
(citing Gingles, 478 U.S. at 48 n.15). There is little question that OOG and OAG helped shape
the redistricting plans at issue. See, e.g., Harvey Kronberg, State Supreme Court Hears
Arguments on Whether Texas House Map Violates the State Constitution, Quorum Report, Mar.
23,2022 (Ex. 8) (describing personal lobbying by the Governor’s chief of staff in favor of a
controversial amendment); Tr. 75:6-11 (Jan. 27, 2022 a.m.) (Sen. Huffman) (Ex. 9) (describing
interaction between OAG and Senator Huffman). Furthermore, OAG conducts technical
analysis of racially polarized voting, see Tr. 79:7-81:7 (Jan. 27, 2022 p.m.) (Dr. Alford) (Ex. 10),
which it has selectively disclosed to legislators during past redistricting cycles, see, e.g., Findings
of Fact at 29-30, 41, 57, 71, Perez v. Abbott, No. 5:11-cv-360 (W.D. Tex. Apr. 20, 2017), ECF
No. 1364. See also Tr. 115:13-116:14 (Jan. 27, 2022 a.m.) (Sen. Huffman) (“We were more than
willing to run a VRA analysis on that, which, in fact, we have done with everything submitted.”).

IV. TEXAS HAS POSSESSION, CUSTODY, OR CONTROL OF RESPONSIVE
DOCUMENTS AND EST HELD BY OAG AND OOG.

The State’s possession, custody, or control of documents and ESI within OAG and OOG
rests on multiple independently sufficient grounds. This Court may order the production based

on the role of OAG as counsel for the State in this case, the State’s demonstrated control of such

(1997); Garza v. County of Los Angeles, 756 F. Supp. 1298, 1314-18 (C.D. Cal.), aff’d, 918 F.2d
763, 768 (9th Cir. 1990); United States v. Irvin, 127 F.R.D. 169, 173 (C.D. Cal. 1989). Reliance
on public statements alone undercuts the inquiry because it is rare for “officials acting in their

official capacities [to] announce on the record that they are pursuing a particular course of action

because of their desire to discriminate against a racial minority.” Smith v. Town of Clarkton, 682
F.2d 1055, 1064 (4th Cir. 1982).
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materials, and incorporation of OAG and OOG in the definition of “the State of Texas” for
purposes of this litigation.

The Office of the Texas Attorney General is obligated to search its own files as counsel
for the State in this case and produce responsive documents. The requirement to disclose
relevant documents such as those concerning “the legislative history of the redistricting bills”
does not turn on OAG’s willingness to produce particular documents “of [its] own accord.” See
Mar. 18 Email, supra. “It is well established that documents in the possession of a party’s agent,
such as an attorney or accountant, are deemed to be in the party’s possession because the party
retains control over the documents.” Ntakirutimana v. CHS/Cmty. Health Sys., Inc., No. 5:09-
cv-114,2011 WL 13135608, at *1 (S.D. Tex. June 28, 2011) (quoting Lans v. Gateway 2000,
Inc., 110 F. Supp. 2d 1, 5 (D.D.C. 2000)); see also, e.g., Bhasker v. Kemper Cas. Ins. Co., 361 F.
Supp. 3d 1045, 1119 (D.N.M. 2019) (“Because a client has the right ‘to obtain copies of
documents gathered or created by its attorneys pursuant to their representation of that client, such
documents are clearly within the client’s control.”” (quoting ASPCA v. Ringling Bros. and
Barnum & Bailey Circus, 233 F.R.D. 209, 212 (D.D.C. 2006))). Thus, the State of Texas has
effective control over numerous documents concerning redistricting in the possession of OAG.2

The State of Texas has also demonstrated a practical ability to obtain documents within
OOG and OAG, among other agencies, in Voting Rights Act litigation. “Rule 34’s definition of
‘possession, custody, or control,” includes more than actual possession or control of the
materials; it also contemplates a party’s legal right or practical ability to obtain the materials

from a nonparty to the action.” Mir v. L-3 Commc 'ns Integrated Sys., 319 F.R.D. 220, 230 (N.D.

2 Although the Texas Attorney General may represent offices or officials in particular matters, he
ultimately represents the State. See Tex. Const. Art. IV, § 22; Tex. Gov. Code § 402.021.
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Tex. 2016). And in La Union del Pueblo Entero v. Abbott, Texas v. Holder, and Veasey v. Perry,
the State of Texas—a named defendant in La Union del Pueblo Entero and Veasey and the sole
plaintiff in Texas v. Holder—produced numerous documents held by officials and agencies not
separately named as parties. See Part I, supra; see also Veasey v. Perry, No. 2:13-cv-193, 2014
WL 1340077, at *1 (S.D. Tex. Apr. 3, 2014) (directing OAG to produce documents gathered
from other state officials during prior representation of the State); Tr. at 3:13-25, Texas v.
Holder, No. 1:12-cv-128 (Apr. 16, 2012) (Ex. 11) (“We have collected and produced documents
from agencies.”). Texas cannot meaningfully distinguish these cases or reasonably claim to have
lost the practical control it once had over documents held by these custodians.

Finally, this Court could reasonably determine that the State must produce documents
within OAG and OOG because those offices are part of “the State of Texas” for purposes of this
litigation. The State has previously conceded that in statewide litigation under the Voting Rights
Act, OOG “can be considered part of the State.” Tr. 4:4:1-13, Texas v. Holder, No. 1:12-cv-128
(Apr. 16, 2012). The broader legal question of what constitutes a State for purposes of this
litigation is complex, but what is clear is that executive agencies closely involved in relevant
decision-making are subject to party discovery. See United States v. AT&T Co., 461 F. Supp.
1314, 1333-34 (D.D.C. 1978). In effect, discovery is available if documents sought are “relevant
to the intent and actions of government employees and agencies” impacting the underlying
claim. Tri-State Hosp. Supply Corp. v. United States, 226 F.R.D. 118, 127-29 (D.D.C. 2005);
see also, e.g., North Dakota v. United States, 1:19-cv-150, 2021 WL 6278456, at *4 (D.N.D.
Mar. 24, 2021) (concluding that “the United States’ obligation to respond to discovery requests is
not limited to an agency named in the action”); United States v. UBS Securities LLC, 1:18-CV-

6369, 2020 WL 7062789, at *6 (E.D.N.Y. Nov. 30, 2020) (“For purposes of party discovery . ..
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the definition of ‘United States’ also includes agencies that inform the policies, rules, and
regulations that the executive branch sets.”). Thus, the question turns on whether OAG and
OOG possess relevant information. They almost certainly do. See Part I, supra.

Fundamentally, if the State’s position were correct, had the United States not named
Secretary of State John Scott as a co-defendant, Texas need not have produced any documents at
all in discovery. This argument is untenable and undermines Congressional authorization for the
United States to sue States for violations of the Voting Rights Act. See 52 U.S.C. § 10308(d);
see also Louisiana v. United States, 380 U.S. 145, 151 (1965); United States v. Mississippi, 380
U.S. 128, 136 (1965); cf- United States v. Texas, 143 U.S. 621, 646 (1892) (recognizing that
consent to suit by the United States “was given by Texas when admitted into the Union”). This
Court should require that Texas produce documents in its possession, custody, or control.

V. CONCLUSION

For the foregoing reasons, the United States respectfully requests that the Court issue an
order compelling the State of Texas to conduct a reasonable search for responsive documents and
ESI held by the Office of the Texas Attorney General, the Office of the Governor, and any other

agency known to the State to possess such documents. A proposed order is attached hereto.
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Dated: April 1, 2022

PAMELA S. KARLAN
Principal Deputy Assistant Attorney General
Civil Rights Division

/s/ Holly F.B. Berlin

T. CHRISTIAN HERREN, JR.
TIMOTHY F. MELLETT
DANIEL J. FREEMAN
JANIE ALLISON (JAYE) SITTON
MICHELLE RUPP

JACKI L. ANDERSON
JASMIN LOTT

HOLLY F.B. BERLIN
Attorneys, Voting Section
Civil Rights Division

U.S. Department of Justice
950 Pennsylvania Avenue NW
Washington, DC 20530
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CERTIFICATE OF CONFERRAL

I hereby certify that on March 18, 2022, counsel for the United States met and conferred
with counsel for the State of Texas concerning the subject of this motion. During and after this
conference, the State of Texas did not agree to conduct a search for responsive documents held by
any custodian other than the Secretary of State.

/s/ Holly F.B. Berlin

Holly F.B. Berlin

Voting Section

Civil Rights Division

U.S. Department of Justice
holly.berlin@usdoj.gov
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CERTIFICATE OF SERVICE

I hereby certify that on April 1, 2022, I electronically filed the foregoing with the Clerk of
the court using the CM/ECF system, which will send notification of this filing to counsel of record.

/s/ Holly F.B. Berlin

Holly F.B. Berlin

Voting Section

Civil Rights Division

U.S. Department of Justice
holly.berlin@usdoj.gov
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
EL PASO DIVISION

LEAGUE OF UNITED LATIN AMERICAN
CITIZENS (LULAC), et al.,

Plaintiffs, Civil Action No. 3:21-cv-259
(DCG-JES-JVB)
V. (consolidated cases)

GREG ABBOTT, et al.,

Defendants.

[PROPOSED] ORDER GRANTING MOTION TO COMPEL
PRODUCTION OF DOCUMENTS FROM THE STATE OF TEXAS

Upon consideration of the United States’ Motion to Compel Production of Documents
from the State of Texas dated April 1, 2022 and State Defendants’ opposition thereto, the United
States’ motion is GRANTED. The Court finds that the State of Texas has possession, custody,
or control over relevant and responsive documents.

The State of Texas is hereby ORDERED to conduct a reasonable search for relevant and
responsive documents held by custodians in state offices and agencies that were involved—
directly or indirectly—in the drafting and passage of the 2021 Texas State House Redistricting
Plan and the 2021 Texas Congressional Redistricting Plan. Such state offices and agencies
include, but are not limited to, the Office of the Governor.

The State of Texas is further ORDERED to conduct a reasonable search for relevant and
responsive documents in the possession of its counsel, the Office of the Texas Attorney General.

The State of Texas is further ORDERED to produce such relevant and responsive

documents from state offices and agencies, and from its counsel, or list them on a privilege log
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pursuant to the parties’ agreements governing discovery.

So ORDERED and SIGNED this  day of ,2022.

HON. DAVID G. GUADERRAMA
UNITED STATES DISTRICT JUDGE

And on behalf of:
Jerry E. Smith Jeffrey V. Brown

United States Circuit Judge -and- United States District Judge
U.S. Court of Appeals, Fifth Circuit Southern District of Texas
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EXHIBIT
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
EL PASO DIVISION

LEAGUE OF UNITED LATIN AMERICAN
CITIZENS (LULAC), et al.,

Plaintiffs,
Civil Action No. 3:21-cv-259
V. (DCG-JES-JVB)
(consolidated cases)
GREGORY W. ABBOTT, et al.,

Defendants.

UNITED STATES’ FIRST REQUEST FOR PRODUCTION OF DOCUMENTS
Pursuant to Rule 34 of the Federal Rules of Civil Procedure, the United States of America
requests that Defendants the State of Texas and John Scott identify and produce the documents
and items requested below for inspection and copying and deliver copies to counsel for the
United States by February 11, 2021. This request is continuing in nature, as provided by Rule
26(e) of the Federal Rules of Civil Procedure.

INSTRUCTIONS AND DEFINITIONS

1. “Defendants” mean the State of Texas and John Scott, in his capacity as the Texas
Secretary of State, along with any of their predecessors in office; past or present employees,
staff, interns, representatives, designees, attorneys, advisors, consultants, contractors, or agents;
and any other persons or entities acting or purporting to act on their behalf or subject to their
control.

2. “Document” is defined to be synonymous in meaning and scope as the term
“document” is used under Rule 34 of the Federal Rules of Civil Procedure and as the phrase

“writings and recordings” is defined in Rule 1001 of the Federal Rules of Evidence, and it
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includes but is not limited to any computer files, memoranda, notes, letters, emails, printouts,
instant messages, ephemeral messages, social media messages, text messages, or databases, and
any handwritten, typewritten, printed, electronically-recorded, taped, graphic, machine-readable,
or other material, of whatever nature and in whatever form, including all non-identical copies
and drafts thereof, and all copies bearing any notation or mark not found on the original.

3. “Legislator” means a past or present elected member of the Texas House of
Representatives (“Texas House”) or the Texas Senate, including such member’s past or present
employees, legislative office staff, district office staff, committee staff, caucus staff, campaign
staff, interns, representatives, designees, attorneys, advisors, consultants, contractors, agents, or
other persons or entities acting or purporting to act on the member’s behalf or subject to the
member’s control or on behalf of any committee or other body of which the elected member is a
member.

4. “Redistricting” means any consideration of the alignment of district boundaries
for an entire legislative body, a single legislative district, or districts within a geographic area.
Unless otherwise specified, the term does not include consideration of the alignment of district
boundaries for the Texas Senate or the Texas State Board of Education.

5. “Relating to” means referring to, regarding, consisting of, concerning, pertaining
to, reflecting, evidencing, describing, constituting, mentioning, or being in any way logically or
factually connected with the matter discussed, including any connection, direct or indirect,
whatsoever with the requested topic.

6. “Senate Bill 6” means the legislation setting forth the district boundaries for the
Texas delegation to the U.S. House of Representatives that Governor Greg Abbott signed into

law on October 25, 2021. See S.B. 6, 87th Leg., 3d Spec. Sess. (Tex. 2021).
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7. “House Bill 1” means the legislation setting forth the district boundaries for the
Texas House that Governor Abbott signed into law on October 25, 2021. See H.B. 1, 87th Leg.,
3d Spec. Sess. (Tex. 2021).

8. In responding to these requests, please produce all responsive documents in the
Defendants’ possession, custody, or control. This means that Defendants must produce all
responsive documents within their actual possession, custody, or control, as well as such
documents which Defendants have the legal right to obtain on demand or the practical ability to
obtain from a non-party to this action, including but not limited to any and all documents that
they and their counsel and other agents have actually reviewed.

9. All references in these requests to an individual person include any and all past or
present employees, staff, interns, representatives, designees, attorneys, advisors, consultants,
contractors, agents, predecessors in office or position, and all other persons or entities acting or
purporting to act on the individual person’s behalf or subject to the control of such a person.

10.  All references in these requests to any entity, governmental entity, or any other
type of organization include its past or present officers, executives, directors, employees, staff,
interns, representatives, designees, attorneys, advisors, consultants, contractors, agents, and all
other persons or entities acting or purporting to act on behalf of such an organization or subject
to its control.

11. In construing these document requests, apply the broadest construction, so as to
produce the most comprehensive response. Construe the terms “and” and “or” either
disjunctively or conjunctively as necessary to bring within the scope of the request all responses
that might otherwise be construed to be outside that scope. Words used in the singular include

the plural.
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12.  Words or terms used herein have the same intent and meaning regardless of
whether the words or terms are depicted in lowercase or uppercase letters.

13. Documents should be produced in their entirety, without abbreviation, redaction,
or expurgation; file folders with tabs or labels identifying documents responsive to these requests
should be produced intact with the documents; and documents attached to each other should not
be separated.

14, Documents should be produced in a form consistent with any agreement
concerning production format entered in this action.

15. Each document produced should be categorized by the number of the document
request in response to which it is produced.

16. No portion of a request may be left unanswered because an objection is raised to
another part of that request. If Defendants object to any portion of a document request, they
must state with specificity the grounds of any objections. Any ground not stated will be waived.

17. For any document withheld from production on a claim of privilege or work
product protection, provide a written privilege log identifying each document individually and
containing all information required by Rule 26(b)(5) of the Federal Rules of Civil Procedure,
including a description of the basis of the claimed privilege and all information necessary for the
United States to assess the privilege claim.

18. If Defendants contend that it would be unduly burdensome to obtain and provide
all of the documents called for in response to any document request or any subsection thereof,
then in response to the appropriate document request: (a) produce all such documents as are
available without undertaking what Defendants contend to be an unreasonable request; (b)

describe with particularity the efforts made by Defendants or on their behalf to produce such
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documents; and (c) state with particularity the grounds upon which Defendants contend that
additional efforts to produce such documents would be unreasonable.

19. If any requested document or other potentially relevant document is subject to
destruction under any document retention or destruction program, the documents should be
exempted from any scheduled destruction and should not be destroyed until the conclusion of
this lawsuit or unless otherwise permitted by the Court.

20. In the event that a responsive document has been destroyed or has passed out of
Defendants’ possession, custody, or control, please identify the following information with
respect to each such document: its title, date, author(s), sender(s), recipient(s), subject matter, the
circumstances under which it has become unavailable, and, if known, its current location and
custodian.

21.  These requests are continuing in nature. Defendants’ response must be
supplemented and any additional responsive material disclosed if responsive material becomes
available after Defendants serve their response. Defendants must also amend their responses to
these requests if they learn that an answer is in some material respect incomplete or incorrect. If
Defendants expect to obtain further information or expect the accuracy of a response given to
change between the time responses are served and the time of trial, they are requested to state
this fact in each response.

22. For document request numbers 10-13 below, there is no time period limitation.
Unless otherwise specified, all other document requests concern the period of time from January

1, 2019, to the present.
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REQUESTS FOR PRODUCTION

1. All documents relating to any redistricting proposal for the Texas delegation to

the U.S. House of Representatives or the Texas House, including but not limited to House Bill 1,

Senate Bill 6, and any other Congressional or House redistricting proposal drawn, discussed, or

considered. This request includes but is not limited to:

a.

b.

the origination(s) or source(s) of any such redistricting proposal;

the impetus, rationale, background, or motivation for any such redistricting
proposal;

all drafts in the development or revision of any such redistricting proposal,
including but not limited to shapefiles, files or datasets used in mapping
software, each RED report, each PAR report, demographic data, election data,
and files related to precinct names, precinct lines, split precincts, partisan
indexes, population shifts, population deviations, voter registration, Spanish
Surname Voter Registration, voter affiliation, Spanish Surname Voter
Turnout, citizenship, or changing census geography;

the pairing of any incumbents in any such redistricting proposal;

any redistricting amendment, whether partial or total, to each such proposal;
negotiations regarding any redistricting proposal; and

all calculations, reports, audits, estimates, projections, or other analyses, from
any source, relating to the effect or impact, of any kind—including on (1)
Texas minority voters, (2) existing or emerging minority opportunity districts,
(3) voter turnout (including Spanish Surname Voter Turnout)—that could

result from the implementation of any such redistricting proposal.
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2. All documents relating to the redistricting process for the Texas delegation to the
U.S. House of Representatives or the Texas House, including but not limited to planning, timing,
hearings, outreach, publicity, public participation, deadlines, limitations, and persons or entities
involved.

3. All documents relating to voting patterns in Texas elections with respect to race,
ethnicity, or language minority status, including but not limited to any calculations, reports,
audits, estimates, projections, or other analyses.

4. All documents relating to whether House Bill 1, Senate Bill 6, or any other
redistricting proposal drawn, discussed, or considered with respect to the Texas House or the
Texas delegation to the U.S. House of Representatives complies with the Voting Rights Act,
including but not limited to any calculations, reports, audits, estimates, projections, or other
analyses.

5. All documents relating to redistricting for the Texas delegation to the U.S. House
of Representatives or the Texas House exchanged between, among, with, or within the Office of
the Governor, the Office of the Lieutenant Governor, the Office of the Secretary of State, the
Office of the Attorney General, any legislator, the Texas Legislative Council, any member of the
U.S. House of Representatives, any candidate to represent Texas in the U.S. House of
Representatives, any candidate for the Texas House, any campaign to represent Texas in the U.S.
House of Representatives, any campaign for the Texas House, any national political party, any
state political party organization, any local political party organization, any national
congressional campaign committee, any national organization dedicated to supporting state
legislative candidates, the National Republican Redistricting Trust, the National Democratic

Redistricting Committee, any political action committee, any lobbyist, any political activist or
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operative, any other governmental entity, any local elected official in Texas, any consultant, any
expert, any law firm or attorney, any vendor, any other political or community group or
organization, or any member of the public.

6. All other documents relating to redistricting for the Texas delegation to the U.S.
House of Representatives or the Texas House from July 1, 2021, to the present, including but not
limited to redistricting criteria, public statements, correspondence, calendar invitations,
scheduling emails, meeting minutes, agendas, attendance sheets, call logs, notes, presentations,
studies, advocacy, letters, or other communications.

7. All documents relating to enumerations or estimates by the U.S. Census Bureau or
Texas Demographic Center related to population changes, race, ethnicity, language minority
status, or United States citizenship exchanged between, among, with, or within the Office of the
Governor, the Office of the Lieutenant Governor, the Office of the Secretary of State, the Office
of the Attorney General, any legislator, the Texas Legislative Council, any member of the U.S.
House of Representatives, any candidate for the Texas House, any candidate to represent Texas
in the U.S. House of Representatives, any campaign for the Texas House, any campaign to
represent Texas in the U.S. House of Representatives, any national political party, any state
political party organization, any local political party organization, any national congressional
campaign committee, any national organization dedicated to supporting state legislative
candidates, the National Republican Redistricting Trust, the National Democratic Redistricting
Committee, any political action committee, any lobbyist, any political activist or operative, any
other governmental entity, any consultant, any expert, any law firm or attorney, any vendor, any

group or organization, or any member of the public.
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8. All documents relating to payment for services, agreements of representation, or
contracts with any consultant, any political operative, any expert, any law firm, any attorney, any
vendor, or any other person or entity relating to redistricting for the Texas delegation to the U.S.
House of Representatives or the Texas House.

9. All non-privileged documents relating to the instant lawsuit or preceding
investigation of Texas by the U.S. Department of Justice.

10.  All documents that Defendants may use to support the contention that
Congressional District 23 and the Dallas-Fort Worth Congressional districts were not enacted
with a discriminatory purpose, to the extent that Defendants take that position.

11.  All documents that Defendants may use to support the contention that
Congressional District 23, the Harris County Congressional configuration, House District 118,
House District 31, and the EI Paso and West Texas House configuration do not have
discriminatory results, as defined by Section 2 of the Voting Rights Act, 52 U.S.C. § 10301, to
the extent that Defendants take that position.

12.  All documents responsive to, identified in, or relied upon in responding to any
interrogatory served upon Defendants by the United States in relation to this action.

13.  All documents responsive to, identified in, or relied upon in responding to any

request for admission served upon Defendants by the United States in relation to this action.
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Date: January 12, 2022

Respectfully submitted,

PAMELA S. KARLAN
Principal Deputy Assistant Attorney General
Civil Rights Division

[s/ Jacki L. Anderson

T. CHRISTIAN HERREN, JR.
TIMOTHY F. MELLETT
DANIEL J. FREEMAN
JANIE ALLISON (JAYE) SITTON
MICHELLE RUPP

JACKI L. ANDERSON
JASMIN LOTT

HOLLY F.B. BERLIN
Attorneys, Voting Section
Civil Rights Division

U.S. Department of Justice
950 Pennsylvania Avenue NW
Washington, DC 20530
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CERTIFICATE OF SERVICE

| hereby certify that on January 12, 2022, | served a true and correct copy of the
foregoing via electronic mail on all counsel of record.

[s/ Jacki L. Anderson

Jacki L. Anderson

Civil Rights Division

U.S. Department of Justice
950 Pennsylvania Ave, NW
Washington, DC 20530
(202) 307-2767
jacki.anderson@usdoj.gov
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Berlin, Holly (CRT)

From: Jack DiSorbo <Jack.DiSorbo@oag.texas.gov>

Sent: Friday, March 18, 2022 11:07 AM

To: Anderson, Jacki (CRT)

Cc: Freeman, Daniel (CRT); Aaron Barnes; Lott, Jasmin (CRT); Mellett, Timothy F (CRT); Berlin, Holly (CRT);
Rupp, Michelle (CRT); Patrick Sweeten; Eric Hudson; Jeff White; Kathleen Hunker

Subject: [EXTERNAL] RE: LULAC v. Abbott (Redistricting) - United States' Proposed Search Terms

Hi Jacki,

Thank you for your message. Also, thank you also for sending proposed search terms for the
legislator subpoenas. To address your point on this subject, the responses we have sent thus far
include a reasonable search for email and other ESI.

Regarding the United States’ RFPs and the Office of the Governor, this is the first time you have
raised this issue. As you are aware, DOJ did not sue the Office of the Governor and it is therefore
not a party to the United States’ lawsuit. In addition, in our responses to your requests for
production, we objected to, among other things, the overbreadth of the requests and the United
States’ overly-broad definition of “Defendants.” However, I would note that we have recently
received RFPs directed at the Governor, issued by private plaintiffs in this litigation, whose
lawsuits named the Governor as a party. We have not yet served our objections and responses to
those requests because they are not yet due. But we would be happy to meet and confer
concerning your contention that the Governor falls within “The State of Texas” for the exclusive
purpose of these redistricting cases.

Regarding the Office of the Attorney General, the State Defendants maintain their position that
OAG 1is not included within “The State of Texas” for purposes of these redistricting cases. We are
happy to discuss our position this matter as well.

In addition, we will reiterate our objection regarding the breadth of the hit counts associated
with the Office of the Secretary of State. Reviewing each of those records would certainly be
unduly burdensome and disproportionate to the needs of the case. That said, these issues are
resolvable and we are certainly willing to meet and confer to address them.

Best, Jack

From: Anderson, Jacki (CRT) <Jacki.Anderson@usdoj.gov>

Sent: Thursday, March 17, 2022 2:23 PM

To: Jack DiSorbo <Jack.DiSorbo@oag.texas.gov>

Cc: Freeman, Daniel (CRT) <Daniel.Freeman@usdoj.gov>; Aaron Barnes <Aaron.Barnes@oag.texas.gov>; Lott, Jasmin
(CRT) <Jasmin.Lott@usdoj.gov>; Mellett, Timothy F (CRT) <Timothy.F.Mellett@usdoj.gov>; Berlin, Holly (CRT)
<Holly.Berlin@usdoj.gov>; Rupp, Michelle (CRT) <Michelle.Rupp@usdoj.gov>; Patrick Sweeten
<Patrick.Sweeten@oag.texas.gov>; Eric Hudson <Eric.Hudson@oag.texas.gov>; Jeff White <Jeff. White@oag.texas.gov>;
Kathleen Hunker <Kathleen.Hunker@oag.texas.gov>

Subject: RE: LULAC v. Abbott (Redistricting) - United States' Proposed Search Terms
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Berlin, Hollx (CRT)

From: Jack DiSorbo <Jack.DiSorbo@oag.texas.gov>

Sent: Tuesday, March 29, 2022 1:12 PM

To: fmenendez@maldef.org; Kenneth Parreno; Samantha Serna; Nina Perales; Freeman, Daniel (CRT);
Rupp, Michelle (CRT); Anderson, Jacki (CRT); Berlin, Holly (CRT); lindsey.cohan@dechert.com;
garybledsoe@sbcglobal.net; garybledsoe@sbcglobal.net; jgreenbaum@lawyerscommittee.org;
rhicks@renea-hicks.com; akhanna@elias.law; abranch@perkinscoie.com; dfox@elias.law; Kassi
Yukevich; Hamilton, Kevin J. (Perkins Coie)

Cc Patrick Sweeten; Will Thompson

Subject: [EXTERNAL] Re: LULAC v. Abbott (Redistricting)

Good afternoon Counsel,

I'm writing to follow up on the RFPs addressed to SOS by LULAC, NAACP, Voto Latino, and

DOJ,

and those addressed to the Governor by LULAC, NAACP, and Voto Latino. We met and

conferred on this subject on March 18tk in a call originally scheduled by Defendants and DOJ. I
believe counsel for LULAC, NAACP, and Voto Latino also attended that Zoom call, and perhaps
several others.

You’'ll probably remember that, using DOJ’s proposed search terms, the hit counts on SOS
custodians totaled over 300,000. These are replicated below:

Summary Totals:

Total Hits: 243,298
Hits + Family: 324,107

Keyword String

((Vot* OR elect*) W/100 (race OR racial* OR Black OR African OR Hispanic OR Latin* OR Spani
OR Anglo* OR ethnic* OR national* OR language OR minority OR citizen* OR immigrant* OR p

(District* OR map* OR boundar* OR plan* OR propos* OR apportion* OR drop* OR grow®* OR R«
OR vot* OR partisan®*) AND (Hispanic* OR Latin* OR Spanish OR Mexican* OR Black™ OR Afric
OR coalition® OR opportunity OR minor* OR ethnic* OR immigrant® OR citizen*)

(Agreement®* OR arrangement OR contract® OR pay* OR service* OR engag® OR "employ*" or cor
retain®) W/100 (district® OR map OR boundar* OR apportion* OR "Michael Best" OR Barton OR
Redistrict* OR gerrymander* OR reapportion™®

(Hearing OR meet* OR witness* OR debat* OR deadline* OR due OR time OR timing OR process
legislat* OR press OR comm* OR mark* OR amend* OR sign*) W/20 ((district* /3 (new OR propo
OR apportion®)

(Congress®* OR House OR Legislat*) W/20 (district* OR map OR boundar* OR plan* OR propos™ (
registrat® OR (voter* AND NOT fraud))

"Voting Rights Act" OR VRA OR "Section 2" OR "discriminat® intent*" OR "discriminat® results"
"minority cohes*" OR "geographically compact*" OR ("majority" W/6 "single-member district") OR
Randolph) W/4 Stevenson)
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("tabulation district" OR VTD OR precinct) W/10 (split* OR divid* OR cut* OR district* OR map ¢
OR apportion®)

(Justice OR DOJ OR "federal government" OR feds) W/100 (district* OR map OR boundar* OR aj

"Congressional District 6" OR "District 6" OR CD6 OR "CD 6" OR (Ellzey W/20 District)

(Pair* OR pit*) W/20 (incumbent® OR legislator* OR rep* OR Congress®)

(District* OR map OR House OR Congress* OR boundar® OR apportion®) W/20 (population OR gi
estimat® OR deviat®* OR ideal)

District* W/10 (map OR boundar* OR plan OR propos* OR apportion* OR "working group")

(polariz* OR bloc*) W/10 (race OR racial* OR vot¥)

"House District 118" OR "District 118" OR HD118 OR "HD 118" OR (Lujan W/20 District)

"Congressional District 23" OR "District 23" OR CD23 OR "CD 23" OR (Gonzales W/20 District)

(("Texas Legislative Council" OR TLC) W/100 (district* OR map OR boundar* OR apportion* OR
OR Hispanic OR Latin* OR Spanish OR Mexican OR Asian OR white* OR Anglo* OR ethnic* OR
OR citizen* OR immigrant* OR pattern* OR partisan OR party OR Republican®* OR Democratic*

(Census OR "Texas Demographic Center" OR TDC OR "Texas population estimates program" OR
ACS) W/100 (grow™ OR increas®™ OR drop* OR declin* OR change* OR count OR counts OR enum
ideal OR race OR racial* OR ethnic* OR national* OR language OR minority OR citizen OR imm:
Hispanic OR Latin* OR Spanish OR Mexican OR Asian OR white* OR Anglo*)

"Spanish Surname" OR SSVR OR SSTO OR "Citizen voting age population” OR CVAP OR HCVA
population" OR VAP OR HVAP OR BVAP

Race OR Racial* W/10 (impact® OR effect® OR stud* OR analysis OR calculat* OR project* OR re
project* OR memo¥)

Congress* W/20 (Houston OR Harris OR H-Town OR "H Town" OR DFW OR Metroplex OR Dalla

Shapefile* OR shape-file* OR "shape file"

Report* W/3 (RED OR PAR)

"Congressional District 24" OR "District 24" OR CD24 OR "CD 24" OR ("Van Duyne" W/20 Districl

House W/20 ("El Paso" OR "West Texas" OR "South Texas" OR Bexar)

"House District 31" OR "District 31" OR HD31 OR "HD 31" OR (Guillen W/20 District)

(Huffman OR Hunter) W/20 (district* OR map* OR boundar* OR plan* OR propos* OR apportion

Census W/10 (district®* OR House OR Congress™*)

"House Bill 1" OR "HB 1" OR HB1 OR H2100 OR H2316 OR "House plan" OR "House map"

"majority-minority" OR "majority minority" OR "minority-majority" OR "minority majority" OR M

"Congressional District 33" OR "District 33" OR CD33 OR "CD 33" OR (Veasey W/20 District)

"Senate Bill 6" OR "SB 6" OR SB6 OR C2100 OR C2193 OR "Congressional plan" OR "Congressiol

Opportun®* W/10 (Hispanic* OR Latin* OR Spanish OR Mexican®* OR Black* OR African* OR Asi
coalition* OR minor*)

"Congressional District 38" OR "District 38" OR CD38 OR "CD 38"

"Adam Foltz"

0d Do 0
Christina Adkins 118,111
Kristi Hart 116,687

Elections Internet 114,996

2
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Keith Ingram 107,087
Lillian Eder 74,814
Tiffany Owens 63,960
Melanie Best 63,497
Heidi Martinez 53,292
Chuck Pinney 50,804
Krystine Ramon 48,831
Lena Proft 44 086
Kate Fisher 41,924
Emily Harwell 40,581
Julie Nanyes 16,513
Alexandra Hill 10,588
Andre Montgomery 9,982
Tamara Schoonmaker 8,710

Setting the emails to the side for a moment, we can say that Defendants intend to produce a
number of non-email records that we have identified as responsive to the subpoenas directed at
SOS. Of our own accord, we also intend to produce a number of documents relating to the
legislative history of the redistricting bills, such as hearing transcripts.

In addition, we do not anticipate that the records within the care, custody, or control of the
Governor will pose the same sort of production-volume concerns as the SOS’s records. For those
RFPs directed at the Governor, we intend to produce those responsive, nonprivileged documents
in due course.

Regarding the SOS emalils, in the meet and confer, we agreed that plaintiffs don’t intend for
Defendants to review the 324,000 records. And as Dan directed, we are not presently reviewing
these records according to DOJ’s initial proposed search terms for responsiveness to the DOJ
subpoena. Whenever we receive amended search terms, or limitations on the present terms, we
would be happy to discuss a mutually acceptable volume of records for review.

We haven’t received search terms from LULAC, NAACP, or Voto Latino, though I believe Fatima
(for LULAC) explained that those terms would be forthcoming. Just as to the DOJ subpoena, we
will be happy to confer on those search terms and reach an agreeable scope of review. Similarly
as to the DOJ subpoena, we are not at present reviewing the 300,000+ emails for responsiveness
to the private plaintiffs’ RFPs.

Thank you very much for your continued cooperation in these discovery matters. Best, Jack

Jack DiSorbo

Assistant Attorney General, Special Litigation Unit
Office of the Attorney General

Work: (512) 936-1067

Cell: (713) 628-7407

Jack.DiSorbo@oag.texas.gov
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

LA UNION DEL PUEBLO ENTERO, et al.,
Plaintiffs,
V. Civil Action No. 5:21-cv-844 (XR)
(Consolidated Cases)
GREGORY W. ABBOTT, et al.,

Defendants.

STIPULATED PROTECTIVE ORDER

The United States and Defendants the State of Texas and Secretary of State John Scott
(collectively, “the Parties) acknowledge that, as necessary to litigate this case, they will
exchange information from and analysis relating to electronically stored information pertaining
to Texas voters held by the Texas Secretary of State and the Texas Department of Public Safety
(collectively, “the Texas ESI”). The Texas ESI includes information concerning non-party
Texas residents that is sensitive, private, personal, or confidential. That information includes
social security numbers, driver’s license numbers, dates of birth, and other personally
identifiable information. Moreover, the Parties will exchange documents of a sensitive technical
nature related to the Texas ESI that is not generally known to others or the public, and which
would not normally be revealed to third parties except in confidence due to data-security and
election-integrity concerns, including, for example, data dictionaries, user manuals, and other
similar information (collectively, “the Texas ESI Documents”).

The Parties have agreed that any Texas ESI and Texas ESI Documents produced shall not

be disclosed or used except as appropriate and relevant in connection with this litigation.
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Because of the sensitivity and risk associated with the disclosure of the information and the
assurances that the Department of Justice can maintain the information safely and securely, the
Parties have agreed to the following protocols to facilitate production and use in this litigation
securely and effectively.!

Having reviewed and considered the protective order, and for good cause shown, it is
hereby ORDERED that:

(1) Information produced in response to the United States’ First Request for Production of
Documents (hereinafter, “Defendants’ production”) and pursuant to this Stipulated
Protective Order shall include, among other information, Ultrasensitive Information and
other requested fields from the Texas databases in pipe-delimited text files or an
alternative agreed-upon format, along with any supplemental information necessary to
render the information reasonably useable to undertake an analysis of those data.

(2) The Court specifically finds that

(a) Ultrasensitive Information is potentially relevant to the claims and defenses in this
litigation and therefore necessary to be disclosed as described in this Protective
Order, and

(b) The terms of this Protective Order provide sufficient safeguards with respect to
the use of such information.

(3) Information ordinarily exempted from public disclosure pursuant to federal or Texas law,

including but not limited to the Privacy Act of 1974, 5 U.S.C. § 552a, and the Driver’s

! The State of Texas and the Texas Secretary of State do not waive or concede any objections
applicable to any request for Texas ESI and Texas ESI Documents, regardless of the discovery or
trial device used to seek Texas ESI and Texas ESI Documents.
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Privacy Protection Act, 18 U.S.C. §§ 2721-25, may be produced as described in this
Protective Order.

(4) All “Personally Identifiable Information” (PII) contained in Defendants’ production shall
be designated “Ultrasensitive Information.” As defined by the U.S. Department of
Justice’s Office of Information Policy, PII is “information that can be used to distinguish
or trace an individual’s identity, along or when combined with other information that is
linked or linkable to a specific information.” See U.S. Dep’t of Justice, Order No. 0601
(Mar. 14, 2020). Consistent with that definition, Ultrasensitive Information includes but
is not limited to:

(a) The identity of a person who appears in the State’s voter registration database;

(b) The identity of a person who holds a Texas driver license, Texas personal
identification card, or Texas election identification certificate;

(c) The Social Security (full or partial), driver license, personal identification card, or
election identification certificate number of an individual;

(d) The month and day of birth of an individual,

(e) The home address, telephone number, or email address provided by an individual;

(f) The digitized signature of an individual; or,

(g) The maiden name of an individual’s mother.

(5) All information contained in Defendants’ production which is of a sensitive technical
nature and is not generally known to others or the public, such as data dictionaries, user
manuals, and other similar information, and which would not normally be revealed to
third parties except in confidence due to data-security and election-integrity concerns

shall be designated “Ultrasensitive Information.”
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(6)

(7)

(8)

The Ultrasensitive Information contained in Defendants’ production shall be used solely
for the purposes of the above-captioned consolidated lawsuits, including trial
preparation, and shall not be made available to any person other than the following, who
are subject to the terms of this Order:

(a) Counsel for the United States and Defendants the State of Texas and Secretary of
State John Scott who have appeared as counsel of record, their associates, staff,
and assistants working at their direction on this litigation,

(b) their experts and experts’ staff working at the direction of individuals identified in
(5)(a) on this litigation, and

(c) the Court.

All documents, including but not limited to motions, reports, or documents of any kind,
containing Ultrasensitive Information shall be designated “Ultrasensitive” in a manner
sufficient to notify a reasonable person of the designation. This provision does not apply
to expert reports and related materials that do not contain individualized or specific
underlying Ultrasensitive Information.

The Parties shall adhere to the following procedures, which are necessary to facilitate the
timely comparison and secure disclosure of Defendants’ production:

(a) By no later than the close of business on the business day following entry of this
Order, the United States will provide Defendants the State of Texas and the Texas
Secretary of State with an encrypted and secure portable hard drive via hand
delivery to 209 W. 14th Street, Austin, Texas, 78701.

(b) Defendants the State of Texas and the Texas Secretary of State shall produce

information and data sought in the United States’ First Set of Requests for
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Production of Documents, by copying it onto the secure hard drive provided by
the United States.

(c) Defendants the State of Texas and the Texas Secretary of State shall complete
production by returning the hard drive, then containing the requisite production
materials, via hand delivery to counsel of record for the United States, as
identified in Paragraph 5(a), by no later than January 17, 2022.

(d) Upon taking custody of Defendants’ production, the United States will duplicate
the contents of the hard drive it receives onto a second identical encrypted hard
drive. The United States will securely deliver one encrypted hard drive to its
expert witness for analysis and retain physical possession of the second hard drive
in the event a backup is needed.

(e) Any Ultrasensitive Information produced pursuant to this Stipulated Protective
Order shall, at all times, remain in the sole custody of the United States and the
United States’ experts, experts’ staff, and consultants who are working on this
litigation; shall be kept in a locked and secured location when not in use or in
transit; and shall not be opened, retrieved, or analyzed on any computer that is
simultaneously connected to the Internet or any other network.

(f) Any materials subject to production pursuant to Federal Rule of Civil Procedure
26(a)(2)(B)(i1) that incorporates Ultrasensitive Information produced pursuant to
this Stipulated Protective Order shall be produced exclusively to the State of
Texas on an encrypted and secure portable hard drive via hand delivery to 209 W.

14th Street, Austin, Texas, 78701.
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(g) Except as otherwise prohibited by federal law (including but not limited to the
Federal Records Act, 44 U.S.C. §§ 3301-14) or the law of Texas, at the
conclusion of the litigation and the termination of any associated appeal rights,
Defendants’ production shall be returned to the State of Texas or securely
destroyed by the United States within thirty (30) days, unless otherwise agreed by
the Parties at that time. Destruction shall be confirmed in writing to the
Defendants the State of Texas and the Texas Secretary of State within seven (7)
days of the destruction taking place.

(9) Upon providing information pursuant to this Stipulated Protective Order, the State of
Texas and Secretary of State John Scott do not waive any objection to the admissibility
of said information or any analysis based thereupon on the grounds of relevance,
privilege, reliability, prejudice, or competency.

(10)Documents designated “Ultrasensitive” shall not be filed with the Court under any
circumstance without first receiving agreement between the United States, the State of
Texas, and Secretary of State John Scott and approval from the Court to file under seal

following an in camera review.
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(11)The inadvertent or unintentional disclosure of Ultrasensitive Information shall not be
construed to be a waiver, in whole or in part, of the State of Texas’s and Secretary of
State John Scott’s claims of confidentiality, either as to the specific confidential
information or as to related information.
SO ORDERED.

Date: December 23, 2021

HON. XAVIER RODRIGUEZ
UNITED STATES DISTRICT JUDGE
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State of Texas v. Eric Holder, Jr., Attorney General of the United States

Case No. 1:12-¢v-00128
United States District Court for the Distriet of Columbia

AMENDED OFFICE OF THE GOVERNOR PRIVILEGE LOG

May 3, 2012
Docdate Dljs.gll\;ll?r:;)i v Wﬁ;sﬂzl?il;lg Description To From Creator
5/18/2011 TX 00057287 DNP - ATTY Confidential enrolled | Governor Perry | Greg Davidson
CLIENT Bill Memorandum
DNP - signed by Governor's
DELIBERATIVE | general counsel Jeff
PROCESS Boyd sent for the
PRIVILEGE purpose of seeking or

providing legal advice
regarding SB 14
Communication
containing
deliberations that
precede a final
decision on voter ID
enforcement.
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State of Texas v. Eric Holder, Jr., Attorney General of the United States

Case No. 1:12-¢cv-00128

United States District Court for the District of Columbia

DEPARTMENT OF PUBLIC SAFETY’S PRIVILEGE LOG

Bates Start Bates End Document Date Description Nature of Privilege
TX 00004776 TX 00004776 Email from DPS to Senate Committee staff re: Senate LEGISLATIVE
Committee questions PRIVILEGE
1/26/2011
TX 00004778 TX 00004778 Email from DPA to Senate staff re: Senate Committee LEGISLATIVE
questions PRIVILEGE
1/26/2011
TX 00004779 TX 00004780 Internal DPS email re: legislator questions on Amnesty LEGISLATIVE
Program PRIVILEGE
1/25/2011
TX 00004783 TX 00004785 Internal DPA email correspondence re: Senate Voter ID LEGISLATIVE
question responses PRIVILEGE
1/24/2011
TX 00004786 TX 00004786 Email from DPS to Sen. Gallegos staff LEGISLATIVE
PRIVILEGE
1/24/2011
TX 00004787 TX 00004787 Email from DPS to Sen. Gallegos staff LEGISLATIVE
PRIVILEGE
1/25/2011
TX 00004788 TX 00004788 Email from DPS to Sen. Gallegos staff LEGISLATIVE
PRIVILEGE
1/25/2011
TX 00004790 TX 00004793 unknown | DPS responses to Senate Committee questions re: Drivers LEGISLATIVE
Licenses PRIVILEGE
TX 00004794 TX 00004795 Internal DPS email re: Senate Voter ID question responses LEGISLATIVE
PRIVILEGE
1/25/2011
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State of Texas v. Eric Holder, Jr., Attorney General of the United States

Case No. 1:12-¢cv-00128
United States District Court for the District of Columbia

OFFICE OF THE GOVERNOR’S PRIVILEGE LOG

DOC | DATE TYPE OF AUTHOR/ RECIPIENTS SUBJECT NATURE OF PRIVILEGE
NO. DISCOVERY CUSTODIAN
5-20-11 Memorandum Michael Schofield OOG Executive S.B. 14 Bill Analysis Attorney-Client; Deliberative
Staff/General Process: Internal advice, opinion,
Counsel deliberation, or recommendations
on policy matters
2005 Document Michael Schofield N/A H.B. 1137 Bill Analysis Attorney-Client
02-08-2011 | Document 00G N/A Draft State-of-the-State Deliberative Process: Internal
Communications Speech advice, opinion, deliberation, or
recommendations on policy
matters
5-27-2011 Press Release 00G N/A/ Draft press release on voter | Deliberative Process: Internal
Communications ID bill advice, opinion, deliberation, or
recommendations on policy
matters
5-8-2007 Chart Michael Schofield N/A Bill analyses for 80™ Deliberative Process: Internal
legislative session advice, opinion, deliberation, or
recommendations on policy
maftters
2009 Excel Document Michael Schofield N/A Bill analysis chart for 81% | Deliberative Process: Internal
legislative session advice, opinion, deliberation, or
recommendations on policy
matters
2009 Document Michael Schofield N/A 81% Legislative Session Deliberative Process: Internal
procedure notes advice, opinion, deliberation, or
recommendations on policy
matters
2009 Excel Document Michael Schofield N/A Bill analyses for 81* Deliberative Process: Internal
legislative session (sub- advice, opinion, deliberation, or
groups) recommendations on policy
matters
2011 Excel Document Michael Schofield N/A Bill analysis chart for 82nd | Deliberative Process: Internal
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State of Texas v. Eric Holder, Jr., Attorney General of the United States
Case No. 1:12-¢v-00128

United States District Court for the Districet of Columbia

OFFICE OF THE SECRETARY OF STATE PRIVILEGE LOG
April 20, 2012

Beginning End Doc. Basis for Description Document | Attachment
Doc. Number Number Withholding p Date Doc. Number
TX_00028101 TX_ 00028107 | ATTORNEY WORK e-mail chain between 1/20/2011
PRODUCT SOS attorneys and staff
ATTORNEY-CLIENT
PRIVILEGE
TX_00028100 TX_ 00028100 | ATTORNEY WORK e-mail chain between 1/25/2011
PRODUCT SOS attorneys and staff
ATTORNEY-CLIENT
PRIVILEGE
TX_00028099 TX_ 00028099 | ATTORNEY WORK e-mail chain between 1/25/2011
PRODUCT SOS attorneys and staff
ATTORNEY-CLIENT
PRIVILEGE
TX_00028097 TX_00028098 | ATTORNEY WORK e-mail chain between 1/25/2011
PRODUCT SOS attorneys and staff
ATTORNEY-CLIENT
PRIVILEGE
TX_00028096 TX_ 00028096 | ATTORNEY WORK e-mail chain between 1/31/2011
PRODUCT SOS attorneys and staff

ATTORNEY-CLIENT
PRIVILEGE
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State of Texas v. Eric Holder, Jr., in his Official Capacity as Attorney General of the United States
Case No. 1:12-¢v-00128
United States District Court for the District of Columbia

TEXAS LEGISLATIVE COUNCIL PRIVILEGE LOG

April 30, 2012

Be%nning End Doc. cibidlisan Basis for . . ..
oc. Numb Doc. Withholdin Description Date Sender Recipient
Number wmber Number g
TX_00032290 | TX_00032290 Attorney-Client | Confidential email communication 9/6/2011 | Ann McGeehan | Lee Guyette
Privilege among Secretary of State Staff
and attorneys seeking legal advice
on Voter ID.
TX_00032289 | TX_00032289 Attorney-Client | Confidential email communication 9/14/2011 | Louria Lee Guyette
Privilege among Secretary of State staff Harrigan
and attorneys giving legal advice Ann McGeehan
on SB 14.
TX_00032287 | TX_00032288 Attorney-Client | Confidential email communication 11/4/2011 | Scott Brandt Lee Guyette
Privilege among Secretary of State staff David Falk John Sepehri
and attorneys and Attorney Jimmy
General staff. Blacklock
Todd Giberson
Joshua Zahn
TX_00032285 | TX_00032286 Attorney-Client | Confidential email communication | 10/17/2011 | Lorna Wassdorf | Lee Guyette
Privilege among Secretary of State staff Ann McGeehan
and attorneys seeking legal advice Randy Moes
on Voter ID presentation. Scott Brandt
Jim Beck
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IN THE UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF TEXAS
CORPUS CHRISTI DIVISION

MARC VEASEY, JANE HAMILTON,
SERGIO DELEON, FLOYD J. CARRIER,
ANNA BURNS, MICHAEL MONTEX,
PENNY POPE, OSCAR ORTIZ, KOBY
OZIAS, JOHN MELLOR-CRUMLEY, JANE
DOE, JOHN DOE, LEAGUE OF UNITED
LATIN AMERICAN CITIZENS (LULAC),
AND DALLAS COUNTY, TEXAS,

Plaintiffs,
v. CIVIL ACTION NO.
2:13-CV-193 (NGR)
RICK PERRY, Governor of Texas; and JOHN [Lead case]
STEEN, Texas Secretary of State,
Defendants.
UNITED STATES OF AMERICA,
Plaintiffs,
v.
CIVIL ACTION NO.

STATE OF TEXAS, JOHN STEEN, in his
official capacity as Texas Secretary of State;
and STEVE McCRAW, in his official capacity
as Director of the Texas Department of Public
Safety,

2:13-CV-263 (NGR)
[Consolidated case]

Defendants.

TEXAS STATE CONFERENCE OF NAACP
BRANCHES; and the MEXICAN
AMERICAN LEGISLATIVE CAUCUS OF
THE TEXAS HOUSE OF
REPRESENTATIVES,

N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N
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)
Plaintiffs, )
v. ) CIVIL ACTION NO.
) 2:13-CV-291 (NGR)
JOHN STEEN, in his official capacity as ) [Consolidated case]
Secretary of State of Texas; and STEVE )
McCRAW, in his official capacity as Director )
of the Texas Department of Public Safety, )

Defendants.

DEFENDANTS’ INITIAL DISCLOSURES PURSUANT TO
FEDERAL RULE OF CIVIL PROCEDURE 26(A)

Defendants hereby submit their Initial Disclosures to Plaintiffs, Consolidated
Plaintiffs, and Interested Parties under Rule 26(a)(1) of the Federal Rules of Civil
Procedure. Defendants reserve the right to supplement these Initial Disclosures as
additional discovery, investigation, and analysis may warrant. Defendants also do
not waive any protections provided by any potential privileges, including but not
limited to, the legislative privilege, the attorney work product protection, attorney-
client privilege, or any other applicable privilege, protection, doctrine, or immunity.
Defendants likewise do not waive the right to object, on any and all grounds, to (1)
the evidentiary use of the information contained in these Initial Disclosures; and (2)
discovery requests relating to these Initial Disclosures. Defendants also incorporate
by reference Defendants’ Motion to Dismiss and do not believe Plaintiffs have stated
any claims on which relief can be granted and without waiving the same.
Defendants provide the following disclosure responses based on the allegations

contained in Plaintiffs’ pleadings.
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The State of Texas produced numerous documents on behalf of the Secretary
of State, the Department of Public Service, the Governor’s Office, the Lieutenant
Governor’s Office and the Texas Legislature which are identified in the attached
production log. See Exhibit A. The State of Texas has in its possession but did not
produce documents believed to be privileged and identified in privilege logs,
incorporated by reference here, and previously produced in Texas v. Holder, 888
F.Supp. 2d 113 (D.D.C.2012).

8. Documents produced by the Department of Justice in Texas v. Holder, 888
F.Supp. 2d 113 (D.D.C.2012) identified by Bates numbers US_00000001 —
US_00021928;

The original documents remain in the possession of the Department of
Justice.

9. Documents produced by Texas State Conference of NAACP Branches in
Texas v. Holder, 888 F.Supp. 2d 113 (D.D.C.2012) identified by Bates
numbers NAACP-00000001 — NAACP-00006021;

The original documents remain in the possession of the Texas State
Conference of NAACP Branches.

10.Documents produced by the Mexican American Legislative Caucus of Texas
House Representatives in Texas v. Holder, 888 F.Supp. 2d 113 (D.D.C.2012),
identified by Bates numbers MALC-00000001 — MALC-00009210;

The original documents remain in the possession of the Mexican American
Legislative Caucus of Texas House Representatives.

11.Documents produced by Texas League of Young Voters Education Fund in
Texas v. Holder, 888 F.Supp. 2d 113 (D.D.C.2012) identified by Bates
numbers TLYV_0000000001 — 0000000748;

The original documents remain in the possession of the Texas League of
Young Voters Education Fund.

12. Documents produced by the Texas Legislative Black Caucus on behalf of the
Texas Legislative Black Caucus, League of Women Voters of Texas, Justice
Seekers, Southwest Workers Union, La Union del Pueblo Entero, Rev. Ronald
Wright, Rev. Peter Johnson, and Donald Wright in the Texas v. Holder, 888
F.Supp. 2d 113 (D.D.C.2012) identified by Bates numbers TLBC_0000001-
00000906;

33
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The original documents remain in possession of the Texas Legislative Black
Caucus and the various entities it represented.

13.Documents produced by Rodriguez Intervenors (Mi Familia Vota Education
Fund, Southwest Voter Registration Education Project, Nicole Rodriguez and
Victoria Rodriguez) in the Texas v. Holder, 888 F.Supp. 2d 113 (D.D.C.2012)
identified by Bates numbers RODR-001 — RODR-00154.

The original documents remain in the possession of the Rodriguez
Intervenors.

14.The State of Texas incorporates by reference all exhibits disclosed, provided
or used during Texas v. Holder, 888 F.Supp. 2d 113 (D.D.C.2012), regardless
of which party, Plaintiff, Defendant, or Party Intervenors disclosed, provided
or used such exhibits.

C. A computation of any category of damages claimed by the disclosing
party, making available for inspection and copying as under Rule 34, the
documents or other evidentiary material on which such computation is
based, including materials bearing on the nature and extent of injuries
suffered.

Not applicable. Plaintiff is not claiming damages.
D. For inspection and copying, any insurance agreement under which any
person carrying on an insurance business may be liable to satisfy part or
all of a judgment which may be entered in the action or to indemnify or

reimburse for payments made to satisfy the judgment.

None.

34
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Respectfully submitted.

GREG ABBOTT
Attorney General of Texas

DANIEL T. HODGE
First Assistant Attorney General

J. REED CLAY, JR.
Special Assistant and Senior Counsel
to the Attorney General

/s/ John B. Scott

JOHN B. SCOTT

Deputy Attorney General for Litigation
Southern District of Texas No. 10418
Texas State Bar No. 17901500
ATTORNEY-IN-CHARGE

G. DAVID WHITLEY
Assistant Deputy Attorney General

STEPHEN RONALD KEISTER

Assistant Attorney General

SEAN FLAMMER
Assistant Attorney General

209 West 14th Street
P.O. Box 12548

Austin, Texas 70711-2548
(512) 475-0131

COUNSEL FOR THE STATE OF TEXAS,

RICK PERRY, JOHN STEEN AND STEVE
MCCRAW
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CERTIFICATE OF SERVICE

I hereby certify that on November 21, 2013, a true and correct copy of the
foregoing document was served via the Court’s ECF system on all counsel of record.

/s/ John B. Scott
JOHN B. SCOTT
Deputy Attorney General for Civil Litigation
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Veasey v. Perry

Civil Action No. 2:13-cv-193
United States District Court for the Southern District of Texas, Corpus Christi Division

Amended Office of the Governor Privilege Log
March 13, 2014

i Date Sent / .
Docid EndDoc AttachmentIDs From To Ce Bec Privilege AttyNotes
Created
TEX0523927 TEX0523927 TEX0523928 Mike Morrissey kylejanek@mac.com' Andria Franco 9/24/2013 Deliberative Confidential email communication among executive|
kylejanek@mac.com Process agency staff, reflecting internal policy deliberations
'kylejanek@mac.com’ Privilege and opinions of 0OG employees regarding
<kylejanek@mac.com> implementation of mobile EIC unit program.
'kylejanek@mac.com’
TEX0523928 TEX0523928 9/24/2013 Deliberative Attachment to the above confidential email
Process communication among executive agency staff,
Privilege reflecting internal policy deliberations and opinions
of 00OG employees regarding implementation of
mobile EIC unit program.
TEX0523929 TEX0523929 TEX0523930 Keith Ingram Mike Morrissey 9/24/2013 Deliberative Confidential email communication among executive|
mmorrissey@governor.state.tx.us Process agency staff, reflecting internal policy deliberations
Mike Morrissey Privilege and opinions of 0OG employees regarding
<mmorrissey@governor.state.tx. implementation of mobile EIC unit program.
us> Mike Morrissey
TEX0523930 TEX0523930 9/24/2013 Deliberative Attachment to the above confidential email
Process communication among executive agency staff,
Privilege reflecting internal policy deliberations and opinions
of 00OG employees regarding implementation of
mobile EIC unit program.
TEX0523931 TEX0523932 TEX0523933 MacGregor Mike Morrissey 9/24/2013 Deliberative Confidential email communication among executive|
TEX0523934 Stephenson mmorrissey@governor.state.tx.us Process agency staff, reflecting internal policy deliberations
TEX0523935 Mike Morrissey Privilege and opinions of OOG employees regarding
<mmorrissey@governor.state.tx. implementation of mobile EIC unit program.
us> Mike Morrissey
TEX0523933 TEX0523933 Deliberative Attachment to the above confidential email

Process
Privilege

communication among executive agency staff,
reflecting internal policy deliberations and opinions
of 00G employees regarding implementation of
mobile EIC unit program.

Page 1 of 5
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HARVEY KRONBERG'S QUORUM REPORT
TEXAS POLITICS REPORTING SINCE 1981

PO BOX 8 AUSTIN, TEXAS 78767

VOICE: 512.292.8191

FAX: 512.292.0099
EMAIL: HKRONBERGO@QUORUMREPORT.COM

Close this Page Print this Page

March 23, 2022  4:30 PM

State Supreme Court hears arguments on whether Texas House map
violates the state constitution

At issue is the late-night Cameron County amendment carried by Rep. J.M. Lozano,
who refused to say where he got it; the state says MALC doesn’t have standing but
Justice Boyd says that argument is “hard to swallow”

After Wednesday morning arguments on whether the state constitution was violated during last year’s
redistricting process, the Texas Supreme Court will now consider whether a three-judge state district
court was right to find that it does have jurisdiction to consider issues surrounding the way part of
South Texas was sliced up by lawmakers.

The Texas House map splits Cameron County twice, extending out in different directions to other
counties, seemingly in violation of a longstanding constitutional rule unique to Texas House districts.
That’s after a controversial late-night amendment carried by Rep. J.M. Lozano, R-Portland, was
adopted creating the districts for Cameron County and surrounding areas. On the House floor that
night, Rep. Lozano refused to say where he got the idea for the amendment.

Sources have indicated the language of the amendment was provided by Rep. Dustin Burrows, R-
Lubbock. And at that moment, several GOP members privately told Quorum Report that they were
being lobbied personally by Gov. Greg Abbott’s Chief of Staff Luis Saenz to vote in favor of it.
Saenz has denied that. But it would make sense given that the GOP, led by Gov. Abbott in particular,
has sought to capitalize on gains in South Texas in recent election cycles.

The Mexican American Legislative Caucus filed suit in state court arguing that the plain language of
the Texas Constitution’s “county line rule” requires that two Texas House districts should be wholly

contained in Cameron County because of the current population distribution in the region. MALC and
others are also pursuing legal action in federal court.

A key question in the state proceedings revolves around an argument simmering for about a year
among political professionals in Austin: Is the Legislature only allowed under the state’s foundational
document to initiate redistricting in the first regular session following publication of the census or
can lawmakers also do it at other times as well?

Of course, in 2021 the GOP leadership started and completed the apportionment during a special
session because census data, delayed by the pandemic, was not transmitted by the feds to state
governments in time for the legislature to tackle it during the regular session. The work product was

www.quorumreport.com/Subscribers/Article.cfm?11D=30969 1/3
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so rushed that at one point, Texas House Redistricting Chairman Todd Hunter, R-Corpus Christi,
told members of his committee there might be time for expert invited testimony after the panel voted
to send the maps to the House floor.

During this morning’s arguments, former Texas Supreme Court Chief Justice Wallace Jefferson,
representing the plaintiffs, argued that for now it really doesn’t matter if lawmakers again take up
redistricting in 2023.

"The problem is that even if they act in 2023...the issue today is that these maps are unconstitutional,”
said Jefterson, a Republican who was appointed to the court by then-Gov. Rick Perry.

Among the state’s arguments made by lawyer Lenora Pettit with Attorney General Ken Paxton’s
office was that the plaintiffs, including MALC and Rep. Alex Dominguez, do not even have standing
to raise these issues.

But several justices including Brett Busby, Jeff Boyd, and Evan Young sounded skeptical.

In fact, Justice Boyd said he found that argument from Paxton’s office “hard to swallow.” Boyd said
key constitutional issues are at stake and “I hear the state saying, 'so sorry, nobody gets the right to
raise that issue."

Pettit said that the Legislature will have to do redistricting again in 2023 anyway because that’s when
the next regular session will unfold in Austin. If redistricting is not completed in that session, she
argued, the Legislative Redistricting Board will draw lines as soon as that summer.

Under questioning from justices, though, Pettit acknowledged that lawmakers have not committed to
drawing maps again in 2023. “That’s not in the record,” she said, but added that it could be presumed
because of what the Texas Constitution says about the timeline for redistricting.

Here is the relevant language from the Texas Constitution, Art 3 Sec 28:

The Legislature shall, at its first regular session after the publication of each United States decennial
census, apportion the state into senatorial and representative districts, agreeable to the provisions of
Sections 25 and 26 of this Article. In the event the Legislature shall at any such first regular session
following the publication of a United States decennial census, fail to make such apportionment, same
shall be done by the Legislative Redistricting Board of Texas, which is hereby created, and shall be
composed of five (5) members, as follows: The Lieutenant Governor, the Speaker of the House of
Representatives, the Attorney General, the Comptroller of Public Accounts and the Commissioner of
the General Land Office, a majority of whom shall constitute a quorum.

Pettit also reminded the court that her boss, Paxton, serves on the LRB — at least for now — and it is
his opinion that that the maps must be redone in 2023 to satisfy those constitutional requirements. It
is probably worth noting here that the state’s population — especially in urban and suburban areas —
continues to grow and shift so rapidly that there could be substantive changes to lines drawn 24
months from now.

MALC pushed back on the state’s arguments once again after the court hearing had concluded.

www.quorumreport.com/Subscribers/Article.cfm?11D=30969 2/3
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“For decades, the Mexican American Legislative Caucus has fought for the freedom to vote and a fair
opportunity for all Texas voters to elect their candidate of choice,” said Sean MecCaffity, MALC
Redistricting Counsel. “Courts have long recognized MALC'’s ability to challenge discriminatory
maps and seek redress in our justice system. Yet today, the state made strained and unmeritorious
jurisdictional arguments to avoid dealing with the reality that they have inarguably violated the Texas
Constitution’s ‘county line rule.””

By Scott Braddock

1ID 30969

© Copyright March 23, 2022, Harvey Kronberg, www.quorumreport.com, All rights are reserved
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
EL PASO DIVISION

LEAGUE OF UNITED LATIN
AMERICAN CITIZENS, ET AL

V.

GREG ABBOTT, IN HIS
OFFICIAL CAPACITY AS
GOVERNCR OF THE STATE OF
TEXAS, ET AL

1\ WO W W I I W W

3:21-CV-00259-DCG-JES-JVB

8:58 A.M. TO 12:30 P.M.

JANUARY 27, 2022

HEARTING ON MOTION FOR PRELIMINARY INJUNCTION
AS TO SENATE DISTRICT 10
BEFORE THE HONORABLE DAVID C. GUADERRAMA,
HONORABLE JERRY E. SMITH
AND HONORABLE JEFFREY V. BROWN
VOLUME 6 (AM SESSION) OF 9 VOLUMES

APPEARANCES:

FOR THE PLAINTIFFS ROY CHARLES BROOKS, FELIPE GUTIERREZ,
PHYLL.IS GOINES, EVA BONILLA, CLARA FAULKNER, DEBORAH

SPELL, BEVERLY POWELL:
Mr. Chad W. Dunn
Brazil & Dunn
4407 Bee Caves Road
Building 1, Suite 111
Austin, Texas 78746
(512) 717-9822
and
Mr. Mark P. Gaber
Mark P. Gaber, PLLC
P.O. Box 34481
Washington, DC 20043
(715) 482-4066
and
Ms. Molly Elizabeth Danahy
Molly E. Danahy, Esqg
P.O. Box 26277
Baltimore, Maryland 21210
(208) 301-1202

Laura Wells, RPR, RMR, CRR, RDR
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1| APPEARANCES (continued) :

2| FOR THE PLAINTIFFS ROY CHARLES BROOKS, FELIPE GUTIERREZ,
PHYLLIS GOINES, EVA BONILIA, CLARA FAULKNER, DEBORAH
3| SPELL, BEVERLY POWELL:
Ms. Sonni Waknin
4] Sonni Waknin, Esqg
10300 Venice Boulevard, Apartment 204
5| Culver City, California 90095
(723) 610-1283
6 and

Mr. Jesse Gaines

7| Jesse L. Gaines Attorney at Law
P.O. Box 50093

Fort Worth, Texas 76103

(817) 714-9988

FOR THE DEFENDANTS GREG ABBOTT, JOHN SCOTT, JOSE A.

10| ESPARZA, STATE OF TEXAS, TEXAS LIEUTENANT GOVERNOR DAN
PATRICK AND TEXAS SPEAKER DADE PHELAN:

11| Mr. Patrick K. Sweeten

Mr. Christopher D. Hilton

12| Mr. Eric Hudson

Mr. William Thomas Thompson

13| Ms. Kathleen Hunker

Ms. Courtney Brooke Corbello

14| Mr. Jack Buckley DiSorbo

Office of Texas Attorney General

15| P.O. Box 12548

MC 009

16| Austin, Texas 78711

(512) 463-4139

17
ALSO PRESENT:

18| Mr. Brian Christopher

19| Court Reporter:

Laura Wells, RPR, RMR, CRR
20| 601 Rosenberg, Suite 615
Galveston, Texas 77550

21

Proceedings recorded by mechanical stenography.
22| Transcript produced by computer-assisted transcription.

23
24
25

Laura Wells, RPR, RMR, CRR, RDR
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(HEARING ON MOTION FOR PRELIMINARY INJUNCTION

VOLUME 6

AS TO SENATE DISTRICT 10 )

JANUARY 27, 2022
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1 Page
JANUARY 27, 2022
2
Defendants' Exhibit Number 65 concluded......... 123
3| Defendants' Exhibit Number 65 played............ 124
Defendants' Exhibit Number 65 concluded......... 126
4| Defendants' Exhibit Number 65 played............ 127
Defendants' Exhibit Number 65 concluded......... 127
5| Defendants' Exhibit Number 65 played............ 127
Defendants' Exhibit Number 65 concluded......... 128
6| Reporter's Certificate.......ieiiiiiiniinnnnnnn. 156
7 ALPHABETICAL
WITNESSES Page
9| SENATOR CECILIA JOAN HUFFMAN
Direct Examination By Mr. Hilton 25
10 Cross-Examination By Mr. Dunn 129
11
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Laura Wells, RPR, RMR, CRR, RDR
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that corresponds to Page 37 of Defendants' Exhibit Number
58.

MR. HILTON: Brian, if you would play that.

(Defendants' Exhibit Number 59 played, as follows:)

"MR. LEE: -- to the State, though.

"SENATOR HUFEMAN: Well, as I stated very
clearly, these maps were drawn blind to race. And then T
consulted with the Attorney General's office, and they
gave me legal advice as to whether or not I had —— I had
complied with the Voting Rights, Section 2; and that's
what we have done.

"We invite anyone —-- because the data that they use is
completely open to the public, we invite anyone to submit
alternative maps.

"Do you have a map you would like for us to consider
here today?

"MR. LEE: I do not.

"SENATOR HUFFMAN: Okay."

(Defendants' Exhibit Number 59 concluded)

BY MR. HILTON:
Q. Is that an accurate recording of your statements in
the Senate hearing that day?
A. Yes.
Q. And do you recall who the person you are addressing
1s?

Laura Wells, RPR, RMR, CRR, RDR
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1| grants special protection to a minority group's rights to

2| form political coalitions. So, again, we can interpret

3| the law differently. I have been assured, I have studied

4| it, that the maps are in compliance, and that we have
11:26:39 5| followed the requirements under Bartlett v. Strickland."

6| Q. Thank you, Senator. Is that a substantively accurate

7| transcription of your statements during that hearing?
A. Yes.
9 MR. HILTON: And again, Your Honors, the pause
11:27:04 10| means I'm skipping some clips and trying to conclude here.
11| I appreciate your indulgence.
12| BY MR. HILTON:
13| Q. All right. Senator Huffman, I'm going to ask you to
14| read another one of your statements beginning on Page 65
11:27:26 15| of the transcript —-

lef A. All right.

17l Q. —— beginning at Line 22. This is in response to a
18| question by Senator Menendez —-- or at least that is what
19| is reflected on the transcript -- regarding growth of

11:27:43 20| minority population in the state. That's the context for
21| what I'm asking you to read.
22| A. "Well, Senator Menendez, as you well know, I stated
23| several times I drew blind to race; and we did preserve
24| all the current both Black opportunity districts and

11:27:58 25| Hispanic or Latino opportunity districts in the existing

Laura Wells, RPR, RMR, CRR, RDR
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plan.

"T have repeatedly said -- and I think I just said
this to Senator Powell —-- for any group to bring us
something that we didn't see, anything —-- excuse me,
something we missed. We were more than willing to run a
VRA analysis on that, which, in fact, we have done with
everything submitted; and nothing submitted has indicated
to us that another minority opportunity district is
required to be drawn under the law.

"As you understand, of course, that it would be racial
gerrymandering to just draw a map based on race unless
there is a strong basis in evidence to believe the
districting decision is required in order to comply with
Section 2 of the Voting Rights Act.”

Q. Thank you, Senator. Is that a substantively accurate
transcription of your response to Senator Menendez's
questioning during the floor debate?
A. Yes.
Q. Thank you. I'm going to turn to Page 71 of the
transcript, a question from Senator Gutierrez beginning on
Line 14. And I have just asked you to read a number of
lengthy quotes. So I'll do this one.

"SENATOR GUTIERREZ: All right. And so if a plan
splits fewer than 23 counties, would that be better or

worse?

Laura Wells, RPR, RMR, CRR, RDR
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CROSS - DR. ALFORD 79
Q. Where did you get this data?
A. That's the result of an EI analysis.
Q. Who provided you the EI analysis?
A. So the EI analysis was performed, as is true for all

of my EI analysis, under my direction, supervised by Dr. Randy

Stevenson.
Q. I think I heard you say: As is true for all of your
ETI analysis. Do you recall in the 2017 case that you received

an EI analysis from the Attorney General's office and that was

the EI analysis that you used, the Texas Attorney General's

office?
A. Again, there are a lot of Texas cases, but I know that
there -- maybe it was 2017. I know I received analysis in the

past from the Attorney General's office that I haven't relied
on, but I don't know if that was analysis I have relied on.

So at some point in the set of the Texas cases,
Dr. Stevenson, working with me, developed a methodology and a
set of programs for doing EI analysis that he shared with the
technicians at the Attorney General's office, so they have the
ability to run the EIs in the same form and fashion that we are
running them. So, you know, I don't -- this -- whatever was
going on in 2017, what's going on now is that the technicians in
the Attorney General's office can run an EI in exactly the form
that I want it run, because that's been set up by Dr. Stevenson.

Dr. Stevenson can run it.

KATHLEEN A. SUPNET, CSR
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CROSS - DR. ALFORD 80

In this particular -- for this particular analysis, I
think at the time I wrote the report, I may have been using a
run that came from the Attorney General's office, that was set
up —-- we are in the process of -- it's a very large data process
to get ready for the trials that are coming up here in Texas, soO
if we -- for a while, have been involved in the process of
building the data and programming capacity to do that. And we
did that. We do that kind of a type of election at a time and
we were —-- we were not at the stage, yet, where we had the full
Senate election data set.

And so my recollection is that it was just quicker to
have -- to have that -- I think what ended up happening was that
Dr. Stevenson had that run with -- where the data was at that
time, which was the TLC data that the Attorney General's Office
had, rather than the data Dr. Stevenson had.

Subsequent to that, Dr. Stevenson got that data, and
while this has been run again, produces the same results, so I

was confident then, because I knew it was Dr. Stevenson code

that was being used, the TLC data. I'm confident now, because
I've seen the replication of it. Directly, 1it's the same
result.

Q. Okay. Who is the technician at the Texas Attorney

General's Office? Who ran the EI analysis?
A. I know it's in the technical office. I don't know the

actual person that runs the analysis.

KATHLEEN A. SUPNET, CSR
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CROSS - DR. ALFORD 81

Q. Do you know any of the names of the people in the
Texas Attorney General Office's technical office, who do run
these types of EI analyses?

A. I now Mr. Falk is sort of -- to my knowledge,
supervises that group. And I know there's a redistricter or a
GS person there, but there are other technical people in the

technical staff as well.

Q. Do you know if any of these technicians have Ph.D.s?
A. No idea.

Q. You've never inquired to see if they have a Ph.D.?
A. You know, I have never inquired, because you don't

need to have a Ph.D. to initiate an R. Program. That's why we
wrote the program.

Q. Do you know if they have any experience or training in
running ecological inference analysis?

A. Again, you don't need to have experience in doing
that. You would have to have some experience to doing that, if
you're going to write the programs to do it, but if you're going
to execute the programs, you don't need that experience. They
might have, but I don't know.

Q. But you haven't inquired?

A. A decade or so ago when -- 15 years ago, the first
time I met with any of the technical people, I know there was a
mathematician there, who seemed to know a great deal about EI in

his mathematical underpinnings, I thought quite sophisticated.

KATHLEEN A. SUPNET, CSR
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1 THE COURT: Okay, everybody, good afternoon. Sorry
2 |lwe ran a little late. I'm in the middle of a motions hearing.

3 | And we had the defendant on the stand which is sufficiently

4 | unusual that it distracted me.

5 I have received the letter from Ms. Westfall and just

6 | now a copy of Mr. Frederick's e-mail on suggesting that Texas

7 | needs more time. And I assume that that's the answer, but let

8 | me ask to begin with, what is Texas' litigating position on who

9 | constitutes the State of Texas? This is an issue that we

10 | talked about before and I thought that it was clarified by me

11 | to clarify its position, but that didn't happen so perhaps you

12 ]l can do it now.

13 MR. FREDERICK: Yes, Judge this is Matt Frederick.

14 | The State's position first is that we don't need to resolve

15| that issue because it is not impeding discovery. As I pointed

16 |out in a letter or and e-mail responding to Mr. Rosenberg this

17 | morning and copying the Department of Justice. We have not

18 | refused to collect or investigate any claim or any discovery

19 | request on the basis of who constitutes the State of Texas.
20 | have collected documents from every legislator that we have

21 | been requested to contact. We have collected and produced

22 | documents from agencies, so our first position is that it's a

23 | bit of a non issue because nothing has been withheld and no

24 | request has been refused based on the identity of quote, "The

25 | State".

We




