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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

EL PASO DIVISION 
 

 
LEAGUE OF UNITED LATIN AMERICAN 
CITIZENS (LULAC), et al., 
 
   Plaintiffs, 
 
  v. 
 
GREG ABBOTT, et al., 
 
   Defendants. 

 
 
 
 
     Civil Action No. 3:21-cv-259  
     (DCG-JES-JVB) 
     (consolidated cases) 

 
UNITED STATES’ OPPOSITION TO  

SPEAKER DADE PHELAN’S MOTION TO QUASH  
 

In this Voting Rights Act enforcement action concerning Texas’s 2021 Congressional 

and State House redistricting plans, the United States issued a deposition subpoena to Speaker of 

the Texas House of Representatives Dade Phelan based on concrete indicia of his first-hand, 

personal involvement in passage of the challenged redistricting plans.  Although this Court has 

already declined to quash depositions based on the state legislative privilege, Speaker Phelan 

now seeks an order quashing a deposition subpoena based on the Morgan Doctrine, which limits 

depositions of certain senior public officials.  See Mot. to Quash, ECF No. 341.  However, the 

Morgan Doctrine does not extend to legislators.  See, e.g., In re Office of Inspector Gen., 933 

F.2d 276, 278 (5th Cir. 1991) (per curiam) (“[E]xceptional circumstances must exist before the 

involuntary depositions of high agency officials are permitted.” (emphasis added)).  But even if 

the Morgan Doctrine were to apply, Speaker Phelan’s motion to quash would be premature, as 

further discovery will determine the necessity for the Speaker’s deposition.  Therefore, the 

United States respectfully requests that this Court deny Speaker Phelan’s motion to quash or—in 
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the alternative—hold the Speaker’s motion in abeyance so that facts showing the necessity for 

the deposition may be further developed. 

I. Background 

The United States alleges that Texas’s 2021 Congressional and State House redistricting 

plans violate Section 2 of the Voting Rights Act.  See U.S. Compl., United States v. Texas, No. 

3:21-CV-299 (W.D. Tex. Dec. 6, 2021), ECF No. 1; see also U.S. Am. Compl., ECF No. 318.  In 

particular, the United States alleges that the 2021 Texas Congressional plan has a discriminatory 

purpose and discriminatory result and that the 2021 Texas House plan has a discriminatory 

result.  See U.S. Am. Compl. ¶¶ 197-199.   

Speaker Phelan’s role in the 2021 redistricting process remains opaque, due in substantial 

part to his implausible claim that the only documents concerning the 2021 redistricting process 

over which he has possession, custody, or control are 17 unanswered constituent emails and his 

account on Texas’s RedAppl redistricting software.  See Phelan Privilege Log (Ex. 1). 

The publicly available evidence suggests otherwise.  Speaker Phelan’s public 

involvement in redistricting began with his selection of members of the Texas House of 

Representatives to serve on the House Redistricting Committee.  See Press Release, 

Representative Dade Phelan, Speaker Dade Phelan Announces Committee Assignments for 87th 

Legislature (Feb. 4, 2021), https://perma.cc/TU5R-LCT2.  Phelan also acknowledged in a press 

interview that one of Texas’s new Congressional seats could be located in the Dallas-Fort Worth 

Metroplex, recognizing the population growth in that area.  See Michael McCardel, Where Will 

Texas’[s] New Congressional Districts Be?  Phelan Says It Could Take Time to Figure Out, 

WFAA, Sept. 4, 2021, https://perma.cc/ESR9-WQGS.  Yet the 2021 Congressional Plan 

effectively nullifies minority population growth in the Metroplex by linking heavily minority 

neighborhoods in Dallas, Irving, Grand Prairie, and Mansfield to several Anglo-dominated, rural 

Case 3:21-cv-00259-DCG-JES-JVB   Document 358   Filed 06/21/22   Page 2 of 10



3 

counties.  See U.S. Am. Compl. ¶¶ 63-86.  And after elimination of Latino voters’ opportunity to 

elect their candidates of choice in House District 31, see U.S. Am. Compl. ¶¶ 138-155, Speaker 

Phelan personally lobbied incumbent Representative Ryan Guillen to change parties.  See Patrick 

Svitek, State Rep. Ryan Guillen Switches to GOP in Latest Blow to South Texas Democrats, Tex. 

Tribune, Nov. 15, 2021, https://perma.cc/A6DB-K2V7; see also Patrick Svitek, Redistricting, 

Challenges from the Right Test Texas House GOP Incumbents Coming Off “Most Conservative 

Session Ever”, Tex. Tribune, Feb. 23, 2022, (“Phelan’s No. 1 priority is Rep. Ryan Guillen.”).1  

These facts create a strong inference that Speaker Phelan was intimately involved in the 

redistricting process. 

This Court has already rejected requests to bar all depositions of legislators based on the 

state legislative privilege.  See LULAC v. Abbott (LULAC I), No. 3:21-cv-259, 2022 WL 

1570858 (W.D. Tex. May 18, 2022), stay denied, Order, No. 3:21-cv-259 (W.D. Tex. May 18, 

2022), ECF No. 296, stay denied, No. 22-50407 (5th Cir. May 20, 2022), stay denied sub nom. 

Guillen v. LULAC, No. 21A756, 2022 WL 1738936 (U.S. May 31, 2022).  Thus, the United 

States has begun deposing Texas legislators and legislative employees concerning both the 

purpose and effect of the challenged plans, under the “deliberate and cautious approach” adopted 

by this Court.  LULAC v. Abbott (LULAC II), No. 22-50407 (5th Cir. May 20, 2022) (Ex. 2).  By 

agreement, the United States has issued a deposition subpoena to Speaker Dade Phelan for July 

21, making him the last fact witness scheduled to be deposed in this matter.  See Phelan 

                                                            
1 Speaker Phelan also rejected Governor Abbott’s call to address subjects beyond redistricting 
during the Third Special Session of the 87th Texas Legislature, facilitating extraordinarily 
expedited consideration of the Congressional and House plans.  See Schaefer Edwards, Texas 
House Speaker Phelan Rebukes Abbott and Patrick on Illegal Voting and Winter Storm 
Response, Houston Press, Oct. 1, 2021, https://perma.cc/DZD7-RXGL. 
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Subpoena, ECF No. 341-1.  On June 14, Speaker Phelan moved to quash the deposition 

subpoena in full.  Mot. to Quash at 4, ECF No. 341.2   

II. Legal Standard 

 Litigants may typically serve subpoenas commanding attendance at a deposition upon 

third parties who have knowledge of facts in dispute.  See Fed. R. Civ. P. 45.  However, under 

the Morgan Doctrine, “top executive department officials should not, absent extraordinary 

circumstances, be called to testify regarding their reasons for taking official actions.”  In re 

Office of Inspector Gen., 933 F.2d at 278; see also United States v. Morgan, 313 U.S 409, 421-

22 (1941).  Where the Morgan Doctrine applies, the Fifth Circuit has applied a two-step test to 

determine whether to permit high-ranking agency officials to be deposed.  “First, the proponent 

must demonstrate that the official has first-hand knowledge related to the claims being litigated 

that is unobtainable from other sources.”  In Re Bryant, 745 F. App’x 215, 218 n.8 (5th Cir. 

2018).  Then, proponents must show “exceptional circumstances” merit the deposition, 

considering “(1) ‘the high-ranking status of the deponents,’ (2) ‘the potential burden that the 

depositions would impose upon them,’ and (3) ‘the substantive reasons for taking the 

depositions.’”  Id. at 221; see also In re FDIC, 58 F.3d 1055, 1060 (5th Cir. 1995). 

III. The Morgan Doctrine Does Not Apply to Legislative Officials Like Speaker Phelan. 

Speaker Phelan asks this Court to quash his deposition subpoena because he is a “high-

ranking public official,” Mot. to Quash at 3, but the Morgan Doctrine does not protect state 

legislators from otherwise proper deposition subpoenas.  “It is a settled rule in this circuit that 

exceptional circumstances must exist before the involuntary depositions of high agency officials 

                                                            
2 The United States has subpoenaed Speaker Phelan.  Private plaintiffs have subpoenaed Margo 
Cardwell and Sharon Carter, and private plaintiffs will be addressing the pending motion to 
quash regarding depositions. 
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are permitted.” In re FDIC, 58 F.3d at 1060 (internal citation and quotation marks omitted) 

(prohibiting depositions of FDIC Directors); see also, e.g., Bogan v. City of Boston, 489 F.3d 

417, 423 (1st Cir. 2007) (“Relying on Morgan, other courts have concluded that top executive 

department officials should not, absent extraordinary circumstances, be called to testify or 

deposed regarding their reasons for taking official action.”).  However, no court within the Fifth 

Circuit has extended similar protections to state legislators.  Quite the contrary:  the Court of 

Appeals has suggested that legislators are “alternative sources” who should be deposed before a 

party is permitted to depose a high-ranking executive branch official.  In re Bryant, 745 F. App’x 

at 221-22.3  Because the Morgan Doctrine does not apply to legislators, the Speaker’s motion to 

quash should be denied.4 

The logic behind the Morgan Doctrine necessarily limits its scope to intrusions on 

executive branch decision-making.  In United States v. Morgan, the Supreme Court cautioned 

that to protect “the integrity of the administrative process,” the Secretary of Agriculture “should 

never have been subjected” to a deposition during the underlying litigation there.  313 U.S. at 

422.  Circuit courts have followed this guidance and protected administrative decision-making 

by barring depositions of senior executive officials, such as the Commissioner of the FDA, In re 

                                                            
3 See also, e.g., Jackson Mun. Airport Auth. v. Reeves, No. 3:16-cv-246, 2020 WL 5648329, at 
*3-4 (S.D. Miss. Sept. 22, 2020) (Mississippi Governor); Freedom from Religion Found., Inc v. 
Abbott, No. 1:16-cv-233, 2017 WL 4582804, at *10-12 (W.D. Tex. Oct. 13, 2017) (Texas 
Governor); Hernandez v. Tex. Dep’t of Aging & Disability Servs., No. 1:11-cv-856, 2011 WL 
6300852 (W.D. Tex. Dec. 16, 2011) (Texas Governor). 
4 When seeking a protective order against a deposition of Secretary of State John Scott in another 
pending matter, the same counsel as represents Speaker Phelan here repeatedly acknowledged 
that the Morgan Doctrine applies to “executive department officials” and emphasized the 
Secretary’s position within “the Executive Department of the State.”  Mot. to Quash at 3-5, 
LUPE v. Abbott, No. 5:21-cv-844 (W.D. Tex. Mar. 21, 2022), ECF No. 334.  At the United 
States’ request, that motion has been held in abeyance until the completion of other discovery 
concerning the Office of the Secretary of State.  See LUPE v. Abbott, No. 5:21-cv-844 (W.D. 
Tex. May 2, 2022), ECF No. 390. 

Case 3:21-cv-00259-DCG-JES-JVB   Document 358   Filed 06/21/22   Page 5 of 10



6 

United States, 985 F.2d 510, 512 (11th Cir. 1993), the Mayor and Deputy Mayor of New York 

City, Lederman v. N.Y.C. Dep’t of Parks & Recreation, 731 F.3d 199, 203 (2d Cir. 2013), and 

the Secretary of Labor, Simplex Time Recorder Co. v. Sec. of Labor, 766 F.2d 575, 586-87 (D.C. 

Cir. 1985); see also In re Dep’t of Commerce, 139 S. Ct. 16, 16-17 (2018) (staying deposition of 

Secretary of Commerce). 

However, no appellate court has extended the Morgan Doctrine beyond the executive 

branch.  Rather, other protections bar unwarranted probing into legislative and judicial acts, 

including the Speech or Debate Clause, see, e.g., Gravel v. United States, 408 U.S. 606, 615-16 

(1972), and judicial immunity, see Bradley v. Fisher, 80 U.S. 335, 354 (1871); see also, e.g., In 

re Lickman, 304 B.R. 897 (M.D. Fla. 2004) (barring certain judicial branch depositions).  State 

legislative privilege affords some protections to Speaker Phelan, but it does not fully bar 

depositions.  See LULAC I¸ 2022 WL 1570858, at *2-3. 

Speaker Phelan suggests that the Morgan Doctrine does not distinguish between 

executive branch officials and state legislators, Mot. to Quash at 5-6, but the cases on which he 

relies offer little support.  Most are district court decisions protecting Members of Congress from 

nuisance depositions, seizing on shorthand references to “high ranking government officials” to 

bar unduly burdensome discovery unrelated to official acts.  Blankenship v. Fox News Network, 

LLC, 2020 WL 7234270, at *6-7 (S.D. W. Va. Dec. 8, 2020); Moriah v. Bank of China Ltd., 72 

F. Supp. 3d 437, 438 (S.D.N.Y. 2014); see also Springfield Terminal Ry. Co. v. United Transp. 

Union, No. 89-mc-73, 1989 WL 225031 (D.D.C. May 18, 1989) (allowing limited discovery to 

proceed).  And in Harding v. County of Dallas, plaintiffs did not contest the applicability of the 

Morgan Doctrine to Dallas County Commissioners.  See 2016 WL 7426127, at *7 (N.D. Tex. 

Dec. 23, 2016) (challenging only whether the doctrine could be overcome).  In light of that 
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concession, the court improperly applied the Morgan Doctrine to commissioners’ “political 

campaigns over the past decade,” despite expressly finding that campaign activities are not 

substantially “connected with the legislative process,” id. at *4, *8-9.5  Thus, all four decisions 

erroneously applied the Morgan Doctrine to discovery unrelated to official acts, based merely on 

deponents’ status as public officials.  Cf. Clinton v. Jones, 520 U.S. 681, 704-06 (1997); Gravel, 

408 U.S. at 622-27.  The Morgan Doctrine merely protects against compelled testimony 

regarding an executive official’s “reasons for taking official actions.”  In re FDIC, 58 F.3d at 

1060 (internal citation and quotation marks omitted). 

Thus, it is no surprise that the Speaker of the Texas House of Representatives has been 

deposed in major Voting Rights Act litigation.  In litigation concerning the 2011 Texas 

redistricting, the United States conducted a half-day deposition of Speaker Joe Straus III.  See 

Straus Tr. Excerpt, Texas v. United States, No. 1:12-cv-128 (D.D.C.) (Ex. 3).  The United States 

also deposed Speaker Straus in litigation concerning SB 14, Texas’s photographic voter 

identification law.  See Straus Tr. Excerpt, Texas v. Holder, No. 1:11-cv-1303 (D.D.C.) (Ex. 4); 

Straus Tr. Cover, Veasey v. Perry, No. 2:13-cv-193 (S.D. Tex.) (Ex. 5).  Although the State 

successfully asserted the Morgan Doctrine to bar the deposition of Lieutenant Governor David 

Dewhurst in a challenge to SB 14, see Texas v. Holder, No. 1:12-cv-128 (D.D.C. June 14, 2012) 

(three-judge court), ECF No. 186 (Ex. 6), the State made no such claim with respective to the 

Speaker. 

                                                            
5 Olivieri v. Rodriguez, 122 F.3d 406 (7th Cir. 1997), on which Speaker Phelan also relies, does 
not address the Morgan Doctrine at all.  Moreover, the deposition tangentially at issue concerned 
a municipal executive branch official, not a legislator.  See id. at 409. 
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IV. In the Alternative, This Court Should Hold this Motion in Abeyance. 

Should this Court determine that the Morgan Doctrine does apply to the Speaker—and it 

should not—the Speaker’s motion should be held in abeyance for further development of the 

factual record.  See LUPE v. Abbott, No. 5:21-cv-844 (W.D. Tex. May 2, 2022), ECF No. 390 

(holding motion to quash deposition of Secretary of State based on the Morgan Doctrine in 

abeyance).  At this time, the United States lacks access to documents concerning the Speaker’s 

involvement in redistricting and has not had the opportunity to depose other personnel from the 

Office of the Speaker.  As noted above, Speaker Phelan provided an implausibly meager 

response to a document subpoena—suggesting possibilities such as an inadequate search or 

systematic spoliation—which has required the United States to seek discovery by other means.  

The United States has moved to compel the production of hundreds of documents improperly 

withheld by other Legislators and Legislative Employees, some of which may shed light on the 

Speaker’s involvement in the redistricting process.  See Mot. to Enforce, ECF No. 351.  

Moreover, the United States intends to depose Jay Dyer and Mark Bell, two of the Speaker’s 

aides, on July 6 and July 7.  Such further discovery will permit the United States to determine 

whether information concerning the Speaker’s role in redistricting is unobtainable from other 

sources, see In Re Bryant, 745 F. App’x at 218 n.8, and will inform this Court as to whether 

exceptional circumstances exist that warrant a deposition of Speaker Phelan, should this Court 

determine that he is protected by the Morgan Doctrine, see, e.g., In re FDIC, 58 F.3d at 1060.  

See also Greater Birmingham Ministries v. Merrill, 321 F.R.D. 406, 413 (N.D. Ala. 2017) 

(permitting the deposition of the Alabama Secretary of State who was “hands-on” in 

implementing a challenged law, notwithstanding invocation of the Morgan Doctrine). 

Therefore, should this Court determine that the Morgan Doctrine applies to Speaker 

Phelan, the United States respectfully requests that this Court hold Speaker Phelan’s motion in 
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abeyance until the United States is in a position to submit a short statement either establishing 

that Speaker Phelan’s unique knowledge is not available from alternative sources or inform the 

Court that it no longer seeks to depose Speaker Phelan.  Under these circumstances, the United 

States proposes to submit a notice or supplemental response by no later than July 15, 2022. 

V. Conclusion 

For the foregoing reasons, the United States respectfully requests this Court deny Speaker 

Phelan’s motion to quash.  In the alternative, the United States requests that this Court hold 

Speaker Phelan’s motion in abeyance until further discovery may be taken.  

Dated: June 21, 2022 

PAMELA S. KARLAN 
      Principal Deputy Assistant Attorney General  
      Civil Rights Division 
 
 
      /s/ Daniel J. Freeman    
      T. CHRISTIAN HERREN, JR. 

TIMOTHY F. MELLETT   
DANIEL J. FREEMAN 

      JANIE ALISON (JAYE) SITTON 
      MICHELLE RUPP 

JACKI L. ANDERSON 
JASMIN LOTT  
HOLLY F.B. BERLIN 

      Attorneys, Voting Section  
      Civil Rights Division 
      U.S. Department of Justice 
      950 Pennsylvania Avenue NW 
      Washington, DC 20530  
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CERTIFICATE OF SERVICE 
 

I hereby certify that on June 21, 2022, I electronically filed the foregoing with the Clerk of 
the court using the CM/ECF system, which will send notification of this filing to counsel of record. 

 
/s/ Daniel J. Freeman   
Daniel J. Freeman 
Voting Section 
Civil Rights Division 
U.S. Department of Justice 
daniel.freeman@usdoj.gov 
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United States Court of Appeals 
for the Fifth Circuit 

 
 

No. 22-50407 
 
 

League of United Latin American Citizens; Southwest 
Voter Registration Education Project; Mi Familia 
Vota; American GI Forum of Texas; La Union Del Pueblo 
Entero; Mexican American Bar Association of Texas; 
Texas Hispanics Organized for Political Education; 
William C. Velasquez Institute; Fiel Houston, 
Incorporated; Texas Association of Latino 
Administrators and Superintendents; Emelda 
Menendez; Gilberto Menendez; Jose Olivares; Florinda 
Chavez; Joey Cardenas; Sandra Puente; Jose R. Reyes; 
Shirley Anna Fleming; Louie Minor, Jr.; Norma 
Cavazos; Proyecto Azteca; Reform Immigration for 
Texas Alliance; Workers Defense Project; Paulita 
Sanchez; Jo Ann Acevedo; David Lopez; Diana Martinez 
Alexander; Jeandra Ortiz, 
 

Plaintiffs—Appellees, 
 
Sheila Jackson Lee; Alexander Green; Jasmine 
Crockett; Eddie Bernice Johnson,  
 

Intervenor Plaintiffs—Appellees, 
 

versus 
 
Greg Abbott 
 

Defendant, 
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Ryan Guillen, Texas House Member; Brooks Landgraf, Texas 
House Member; John Lujan, Texas House Member, 
 

Movants—Appellants, 
 
______________________________ 
 
Voto Latino; Rosalinda Ramos Abuabara; Akilah Bacy; 
Orlando Flores; Marilena Garza; Cecilia Gonzales; 
Agustin Loredo; Cinia Montoya; Ana Ramon; Jana Lynne 
Sanchez; Jerry Shafer; Debbie Lynn Solis; Angel Ulloa; 
Mary Uribe, 
 

Plaintiffs—Appellees, 
 
v.  
 
John Scott, et al., 
 

Defendants, 
 
Ryan Guillen, Texas House Member; Brooks Landgraf, Texas 
House Member; John Lujan, Texas House Member, 
 

Appellants, 
 
______________________________ 
 
Mexican American Legislative Caucus,  
 

Plaintiff—Appellee, 
 

versus 
 
State of Texas, et al., 
 

Defendants, 
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Ryan Guillen, Texas House Member; Brooks Landgraf, Texas 
House Member; John Lujan, Texas House Member, 
 

Appellants, 
 
______________________________ 
 
Roy Charles Brooks; Felipe Gutierrez; Phyllis Goins; 
Eva Bonilla; Clara Faulkner; Deborah Spell; Beverly 
Powell, 
 

Plaintiffs—Appellees, 
 

versus 
 
Greg Abbott, et al., 
 

Defendants, 
 
Ryan Guillen, Texas House Member; Brooks Landgraf, Texas 
House Member; John Lujan, Texas House Member, 
 

Appellants, 
 
______________________________ 
 
Texas State Conference of the NAACP 
 

Plaintiff—Appellee, 
 

versus 
 
Greg Abbott 
 

Defendant, 
 
Ryan Guillen, Texas House Member; Brooks Landgraf, Texas 
House Member; John Lujan, Texas House Member, 
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Appellants, 
 
______________________________ 
 
Fair Maps Texas Action Committee; OCA-Greater 
Houston; North Texas Chapter of the Asian Pacific 
Islander Americans Public Affairs Association; 
Emgage; Turner Khanay; Angela Rainey; Austin Ruiz; 
Aya Eneli; Sofia Sheikh; Jennifer Cazares; Niloufar 
Hafizi; Lakshmi Ramakrishnan; Amatulla Contractor; 
Deborah Chen; Arthur Resa; Sumita Ghosh; Anand 
Krishnaswamy,  
 

Plaintiffs—Appellees, 
 

versus 
 
Greg Abbott, et al., 
 

Defendants, 
 
Ryan Guillen, Texas House Member; Brooks Landgraf, Texas 
House Member; John Lujan, Texas House Member, 
 

Appellants, 
 
______________________________ 
 
United States of America 
 

Plaintiff—Appellee, 
 

versus 
 
State of Texas, et al., 
 

Defendants, 
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Ryan Guillen, Texas House Member; Brooks Landgraf, Texas 
House Member; John Lujan, Texas House Member, 
 

Appellants, 
 
______________________________ 
 
Trey Martinez Fischer, 
 

Plaintiff—Appellee, 
 

versus 
 
John Scott, in his official capacity as Secretary of State of Texas, et al., 
 

Defendants, 
 
Ryan Guillen, Texas House Member; Brooks Landgraf, Texas 
House Member; John Lujan, Texas House Member, 
 

Appellants, 
 
______________________________ 
 
Veronica Escobar, U.S. Representative of the 16th Congressional 
District of Texas, 
 

Plaintiff—Appellee, 
 

versus 
 
Greg Abbott, in his official capacity as Governor of the State of Texas, et 
al., 
 

Defendants, 
 
Ryan Guillen, Texas House Member; Brooks Landgraf, Texas 
House Member; John Lujan, Texas House Member, 
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Appellants. 
 
 

Appeal from the United States District Court  
for the Western District of Texas 

USDC No. 3:21-CV-259 
USDC No. 1:21-CV-965 
USDC No. 1:21-CV-988 
USDC No. 1:21-CV-991 

USDC No. 1:21-CV-1006 
USDC No. 1:21-CV-1038 
USDC No. 3:21-CV-299 
USDC No. 3:21-CV-306 
USDC No. 3:22-CV-22 

 
 
Before King, Higginson, and Willett, Circuit Judges. 

Stephen A. Higginson:

This is a redistricting case. Movants-Appellants (“Movants”) are 

members of the Texas House of Representatives. After receiving deposition 

subpoenas, Movants asked the three-judge district court to either quash the 

subpoenas or issue a protective order limiting the subject matter that they 

could be asked about, citing state legislative privilege. The district court 

denied the motion, concluding that the legislative privilege issue was not yet 

ripe. The district court also outlined procedures for the depositions that were 

intended to protect the legislative privilege if it arose. Movants then asked 

this court to stay the depositions pending appeal. That request is DENIED.1 

 

1 We conclude that we have jurisdiction over this motion. See In re Hubbard, 803 
F.3d 1298, 1305 (11th Cir. 2015) (“[O]ne who unsuccessfully asserts a governmental 
privilege may immediately appeal a discovery order where he is not a party to the lawsuit.” 
(citing Branch v. Phillips Petroleum Co., 638 F.2d 873, 879 (5th Cir. 1981)); see also Whole 
Woman’s Health v. Smith, 896 F.3d 362, 367-69 (5th Cir. 2018). 

Judge Willett concurs in the judgment because he is unconvinced that we have 
jurisdiction under the collateral order doctrine. See Mohawk Indus., Inc. v. Carpenter, 558 
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* * * 

Four factors govern our decision whether to issue a stay: “(1) whether 

the stay applicant has made a strong showing that he is likely to succeed on 

the merits; (2) whether the applicant will be irreparably injured absent a stay; 

(3) whether issuance of the stay will substantially injure the other parties 

interested in the proceeding; and (4) where the public interest lies.” Nken v. 
Holder, 556 U.S. 418, 434 (2009). “The party requesting a stay bears the 

burden of showing that the circumstances justify an exercise of that 

discretion.” Id. at 433-34. 

Movants have not shown that they are likely to succeed on the merits. 

Both this court and the Supreme Court have confirmed that the state 

legislative privilege is not absolute. See Jefferson Cmty. Health Care Centers, 
Inc. v. Jefferson Par. Gov’t, 849 F.3d 615, 624 (5th Cir. 2017) (“[T]he 

legislative privilege for state lawmakers is, at best, one which is qualified.” 

(citation omitted)); United States v. Gillock, 445 U.S. 360, 361 (1980) 

(“Recognition of an evidentiary privilege for state legislators for their 

legislative acts would impair the legitimate interest of the Federal 

Government in enforcing its criminal statutes with only speculative benefits 

to the state legislative process.”). Here, the district court did not deny that 

state legislative privilege might apply to this case. Indeed, it emphatically 

stated that “nothing in this Order should be construed as deciding any issue 

of state legislative privilege.” Rather, the district court simply concluded that 

“there are likely to be relevant areas of inquiry that fall outside of topics 

potentially covered by state legislative privilege” and that the issues relating 

 

U.S. 100, 108 (2009) (noting that “we have generally denied review of pretrial discovery 
orders” (quoting Firestone Tire & Rubber Co. v. Risjord, 449 U.S. 368, 377 (1981)). Judge 
Willett believes that Whole Woman’s Health v. Smith is distinguishable because it concerned 
a very different type of privilege, one resting on the First Amendment. 896 F.3d 362, 367-69 
(5th Cir. 2018). 
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to the privilege were “not yet ripe for decision,” since “no questions have 

been asked, and no answer given.” Given Jefferson Community Health and 

Gillock, we agree with the district court that “the [state legislative] privilege 

is not so broad as to compel the [district court] to quash the deposition 

subpoenas, modify them, or enter a protective order prohibiting questions 

about topics that are not strictly within the public record.” The district court 

is taking an admirably deliberate and cautious approach to the legislative 

privilege issue, and movants are not likely to show that the court erred by 

denying their motion to quash.2 

Movants also have not shown that they will be irreparably injured 

absent a stay. Rather, the district court’s vigilant and narrow order goes to 

great lengths to protect Movants. The district court’s order provided that 

when Movants are being deposed, they “may invoke legislative privilege in 

response to particular questions.” And while the deponent “must then 

answer the question in full,” their “response will be subject to the privilege.” 

These privileged responses will be “deemed to contain confidential 

 

2 Movants mischaracterize the district court’s order in their motion, suggesting 
that it “ignore[s] legislative privilege” and applies a “Texas redistricting exception to 
legislative privilege.” The district court in fact carefully considered the issue of legislative 
privilege and neutrally followed the law of this circuit. Movants also mischaracterize the 
law of other circuits in their brief. Like us and the Supreme Court, the First, Ninth and 
Eleventh Circuits all recognize that the state legislative privilege is qualified. See Am. 
Trucking Associations, Inc. v. Alviti, 14 F.4th 76, 88 (1st Cir. 2021) (“We need not reject 
altogether the possibility that there might be a private civil case in which state legislative 
immunity must be set to one side because the case turns so heavily on subjective motive or 
purpose.”); Lee v. City of Los Angeles, 908 F.3d 1175, 1188 (9th Cir. 2018) (rejecting 
plaintiffs’ request for a “categorical exception” to the privilege and basing its holding on 
that case’s “factual record”); In re Hubbard, 803 F.3d 1298, 1311 (11th Cir. 2015) (“To be 
sure, a state lawmaker’s legislative privilege must yield in some circumstances.”). 
Moreover, none of these cases involved the kind of extensive procedural safeguards 
designed to protect the privilege that, as discussed below, the district court implemented 
in this case. 
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information” and subject to the district court’s previously issued “Consent 

Confidentiality and Protective Order.” A party that wishes to use any 

privileged testimony must submit that testimony “to the [district court] for 

in camera review, along with a motion to compel” asserting that the 

testimony “is not subject to the privilege, the privilege has been waived, or 

the privilege should not be enforced.” The district court also warned the 

parties “that any public disclosure of information to which a privilege has 

been asserted may result in sanctions.” Given these carefully crafted 

procedures, Movants will not be irreparably injured absent a stay. The 

district court is ready and willing to protect the state legislative privilege if 

and when the issue arises. 

The state legislative privilege must be protected when it arises; at the 

same time, the privilege must not be used as a cudgel to prevent the discovery 

of non-privileged information or to prevent the discovery of the truth in cases 

where the federal interests at stake outweigh the interests protected by the 

privilege. See Jefferson Cmty. Health, 849 F.3d at 624; Gillock, 445 U.S. at 

361; see also Vill. of Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252, 

268 (1977) (explaining that “[t]he legislative or administrative history may be 

highly relevant” in Equal Protection cases and that “[i]n some extraordinary 

instances[,] the members [of the relevant governmental entity] might be 

called to the stand at trial to testify concerning the purpose of the official 

action, although even then such testimony frequently will be barred by 

privilege”). As highlighted above, the district court’s approach to this case 

has been admirably prudent, cautious, vigilant, and narrow. Thus, as to the 

fourth Nken factor, we conclude that the district court’s approach to the case 

thus far accords with the public interest. 

* * * 

IT IS ORDERED that Appellants’ opposed motion to stay district 

court depositions pending appeal is DENIED. 
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IT IS FURTHER ORDERED that Appellants’ opposed 

alternative motion to stay depositions pending the Supreme Court’s decision 

in U.S.S.C. No. 21-1086, Merrill v. Milligan, is DENIED. 

IT IS FURTHER ORDERED that Appellants’ opposed motion 

for a temporary administrative stay pending consideration of motion is 

DENIED. 
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           IN THE UNITED STATES DISTRICT COURT
              FOR THE DISTRICT OF COLUMBIA

STATE OF TEXAS,             '
     Plaintiff,             '
                            '
VS.                         '
                            '
UNITED STATES OF AMERICA    '
AND ERIC H. HOLDER, JR.,    '
IN HIS OFFICIAL CAPACITY    '
AS ATTORNEY GENERAL OF      '
THE UNITED STATES,          '
     Defendants,            '
                            '
WENDY DAVIS, ET AL,         '
     Defendant-Intervenors, '
                            '
MEXICAN AMERICAN            ' CIVIL ACTION NO.
LEGISLATIVE CAUCUS,         ' 1:11-EV-1303
     Defendant-Intervenors, ' (RMC-TBG-BAH)
                            ' THREE-JUDGE COURT
GREG GONZALES, ET AL,       '
     Defendant-Intervenors, '
                            '
TEXAS LEGISLATIVE BLACK     '
CAUCUS,                     '
     Defendant-Intervenors, '
                            '
TEXAS LATINO REDISTRICTING  '
TASK FORCE,                 '
     Defendant-Intervenor,  '
                            '
TEXAS STATE CONFERENCE OF   '
NAACP BRANCHES, ET AL,      '
     Defendant-Intervenors, '

********************************************************

 ORAL DEPOSITION OF TEXAS HOUSE SPEAKER JOE STRAUS III

********************************************************

Joe Straus October 24, 2011

 

Toll Free: 800.969.3027
Facsimile: 210.558.3670

Suite 800
9901 IH-10 West

San Antonio, TX 78230
www.esquiresolutions.com
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1      ANSWERS AND DEPOSITION OF JOE STRAUS III, produced

2 as a witness at the instance of the Defendant, taken in

3 the above-styled and numbered cause on the 24th day of

4 October, 2011, beginning at 1:00 p.m., before Geneva G.

5 Garcia, a Certified Shorthand Reporter in and for the

6 State of Texas, at the offices of the U.S. Attorney's

7 Office, located at 601 Northwest Loop 410, Suite 600,

8 San Antonio, Texas, in accordance with the Federal

9 Rules of Civil Procedure and the agreements hereinafter

10 set forth.

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Joe Straus October 24, 2011

 

Toll Free: 800.969.3027
Facsimile: 210.558.3670

Suite 800
9901 IH-10 West

San Antonio, TX 78230
www.esquiresolutions.com
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3
1                   A P P E A R A N C E S
2

3 FOR THE PLAINTIFF:
4      MR. DAVID J. SCHENCK and

     MR. JAY DYER
5      Office of the Attorney General of Texas

     209 West 14th Street
6      8th Floor

     Austin, Texas
7      (512) 936-1342

     (512) 936-0545 (Fax)
8

9      MR. THOMAS R. PHILLIPS
     Baker Botts, L.L.P.

10      98 San Jacinto Boulevard
     Suite 1500

11      Austin, Texas 78701-4078
     (512) 322-2565

12      (512) 322-8363 (Fax)
13

     MR. LISA KAUFMAN
14      House of Representatives

     Special Counsel to the Speaker
15      P.O. Box 2910

     Austin, Texas  78768
16      (512) 463-0921

     (512) 463-0278 (Fax)
17

18 FOR THE DEFENDANT:
19      MR. BRYAN L. SELLS

     Special Litigation Counsel
20      U.S. Department of Justice

     950 Pennsylvania Ave., NW
21      NWB Room 7264

     Washington, DC  20530
22      (202) 353-0792

     (202) 307-3961 (Fax)
23

24 ALSO PRESENT:
25      Ms. Denise Davis

Joe Straus October 24, 2011

 

Toll Free: 800.969.3027
Facsimile: 210.558.3670

Suite 800
9901 IH-10 West

San Antonio, TX 78230
www.esquiresolutions.com
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1
               IN THE UNITED STATES DISTRICT COURT
                  FOR THE DISTRICT OF COLUMBIA

STATE OF TEXAS,                 )
          Plaintiff,            )
                                )
V.                              )
                                )
ERIC H. HOLDER, JR.,            )
in his official capacity        )
as Attorney General of          )
the United States,              )
          Defendant.            )
                                )
ERIC KENNIE, et al.,            )
     Defendant-Intervenors,     )
                                )
TEXAS STATE CONFERENCE          )  CASE NO. 1:12-CV-00128
OF NAACP BRANCHES, et al.,      )  (RMC-DST-RLW)
     Defendant-intervenors,     )  Three-Judge Court
                                )
TEXAS LEAGUE OF YOUNG           )
VOTERS EDUCATION FUND, et al.,  )
     Defendant-Intervenors,     )
                                )
TEXAS LEGISLATIVE BLACK         )
CAUCUS, et al.,                 )
     Defendant-Intervenors,     )
                                )
VICTORIA RODRIGUEZ, et al.,     )
     Defendant-Intervenors.     )

          ________________________________________

                       ORAL DEPOSITION OF
                    SPEAKER JOE STRAUS, III
                         JUNE 11, 2012
          ________________________________________

          ORAL DEPOSITION OF SPEAKER JOE STRAUS, III, produced
as a witness at the instance of the Defendant, and duly sworn,
was taken in the above-styled and numbered cause on the 11th day
June, 2012, from 9:35 a.m. to 4:10 p.m., before Amy C. Kofron,
CSR in and for the State of Texas, reported by machine
shorthand, at the offices of the United States Attorney, 816
Congress Avenue, Austin, Texas, pursuant to the Federal Rules of
Civil Procedure and the provisions stated on the record or
attached hereto.

Joe Strausiii June 11, 2012

 

Toll Free: 800.211.DEPO
Facsimile: 202.296.8652

Suite 350
1425 K Street NW

Washington, DC 20005
www.esquiresolutions.com
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CONFIDENTIAL TRANSCRIPT

512-292-4249
U.S. LEGAL SUPPORT - AUSTIN, TEXAS

1

          IN THE UNITED STATES DISTRICT COURT
           FOR THE SOUTHERN DISTRICT OF TEXAS
                 CORPUS CHRISTI DIVISION

MARC VEASEY, et al.,         )
          Plaintiffs,        )
                             )
v.                           ) Civil Action
                             ) No. 2:13-cv-193(NGR)
RICK PERRY, et al.,          )
          Defendants.        )
__________________________   )
                             )
UNITED STATES OF AMERICA,    )
          Plaintiff,         )
                             )
TEXAS LEAGUE OF YOUNG        )
VOTERS EDUCATION FUND,       )
et al.,                      )
          Plaintiff-         )
          Intervenors,       )
                             ) Civil Action
TEXAS ASSOCIATION OF         ) No. 2:13-cv-263(NGR)
HISPANIC COUNTY JUDGES AND   )
COUNTY COMMISSIONERS,        )
et al.,                      )
          Plaintiff-         )
          Intervenors,       )
                             )
v.                           )
                             )
STATE OF TEXAS, et al.,      )
          Defendants.        )
__________________________   )

                   ORAL DEPOSITION OF
                       JOE STRAUS
                     JUNE 23, 2014

                   HIGHLY CONFIDENTIAL

     ORAL DEPOSITION OF JOE STRAUS, produced as a
witness at the instance of the Plaintiff United States
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1 of America, and duly sworn, was taken in the

2 above-styled and -numbered cause on JUNE 23, 2014, from

3 9:02 a.m. to 12:30 p.m., before KELLY E. FISHER, CSR, in

4 and for the State of Texas, reported by machine

5 shorthand, at the Office of the Attorney General, 209

6 West 14th Street, Austin, Texas 78701 pursuant to the

7 Federal Rules of Civil Procedure and the provisions

8 stated on the record herein.

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 )  
STATE OF TEXAS, )  
 )  
  Plaintiff, )  
 )  
 v. ) Civil Action No. 12-cv-128 
 ) (DST, RMC, RLW) 
ERIC H. HOLDER, JR., )  
 )  
  Defendant. )  
 )  
 

ORDER ON MOTION TO COMPEL  
DEPOSITION OF LIEUTENANT GOVERNOR  

 
 Before the Court is the Attorney General’s Motion to Compel the Deposition Testimony 

of Texas Lieutenant Governor David Dewhurst.  (Dkt. Nos. 166, 176 & 177).  The Attorney 

General has served the Lieutenant Governor (“LG”) with a Notice of Deposition and seeks to 

compel his testimony on numerous topics regarding S.B. 14.  The State of Texas argues, among 

other things, that the LG is not a party and that, accordingly, the Attorney General cannot compel 

the LG’s testimony without a subpoena.   

We need not reach the issue of whether the LG is a party in this case because the Attorney 

General has failed to meet its burden on the merits.  The vast majority of topics about which the 

Attorney General seeks to question the LG are barred by the legislative privilege as set forth in 

our previous Orders.  Moreover, the Attorney General has failed to show that the circumstances 

in this instance warrant abrogating the privilege.  To the extent that the Attorney General seeks to 

question the LG about non-privileged matters, such as the reasons why the LG made certain 

public statements about the purposes of S.B. 14 after the legislation was passed, the Attorney 

General has failed to show that the need to question the LG about those topics is substantial 
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enough to overcome the High-Ranking Official Doctrine combined with the federalism concerns 

set forth in Nw. Austin Mun. Util. Dist. No. One. v. Holder, 557 U.S. 193 (2009).   

The statements that the LG made about the purposes of S.B. 14 are available in the public 

record or through other means.  Accordingly, the Attorney General is still permitted to introduce 

at trial, if it wishes, public statements that the LG made regarding the need for or purposes of 

S.B. 14, such as statements from his campaign website or press releases posted on his 

governmental website that are referenced in the Motion to Compel.  This Order should not be 

construed to limit the right of the Attorney General and/or Defendant-Intervenors to attempt to 

demonstrate, through sources of evidence other than the LG’s testimony, that the LG’s public 

statements about the purpose of S.B. 14 were pretextual or masked a discriminatory purpose. 

For the foregoing reasons, the Attorney General’s Motion to Compel is DENIED.  

SO ORDERED. 

Date:  June 14, 2012       /s/   
 DAVID S. TATEL          

       United States Circuit Judge 
 
 
          /s/   

 ROSEMARY M. COLLYER          
       United States District Judge 
 
 
         /s/   

 ROBERT L. WILKINS          
             United States District Judge 
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