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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
EL PASO DIVISION

LEAGUE OF UNITED LATIN AMERICAN
CITIZENS (LULAC), et al.,

Plaintiffs, Civil Action No. 3:21-cv-259

(DCG-JES-JVB)
V. (consolidated cases)

GREG ABBOTT, et al.,

Defendants.

UNITED STATES’ REPLY MEMORANDUM IN SUPPORT OF MALC PLAINTIFFS’
MOTION FOR EXTENSION OF TIME TO COMPLETE DISCOVERY

The United States files this reply memorandum to correct the record concerning the
MALC Plaintiffs’ Motion for Leave for Limited Discovery Out of Time, ECF No. 433.

On July 6, the United States wrote to counsel for Thomas Bryan and Eric Wienckowski
to request dates on which they were available for depositions. Email from Daniel Freeman to
Scott Field (July 6, 2022) (Ex. 1). In response, counsel for Bryan and Wienckowski wrote that
depositions could not be scheduled until August. Email from Scott Field to Daniel Freeman
(July 6, 2022) (Ex. 2). As aresult, MALC Plaintiffs included Bryan and Wienckowski among
individuals proposed to be deposed after the July 15, 2022 close of fact discovery. MALC Mot.
at 2. Counsel for Mr. Bryan and Mr. Wienckowski then filed a response, clarifying that they had
not “agreed” to be deposed in this matter but would continue to work with counsel for the United
States to identify possible deposition dates. Bryan/Wienckowski Response, ECF No. 434. After
further discussion, counsel for Bryan and Wienckowski sent a clarifying email to counsel for the

United States, confirming that he did “not intend[] to suggest that if DOJ does not serve a
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subpoena during the current discovery period, we will object on that basis.” Email from Scott K.
Field to Daniel Freeman (July 15, 2022) (Ex. 3); see also id. (“If the court grants additional time
for discovery and if the court orders that depositions are permissible for Mr. Bryan and Mr.
Wienckowski, then we will work with you to find mutually agreeable dates for those
depositions.”).

Defendants now oppose MALC’s motion, in part based on an assertion that “Plaintiffs
failed to seek” depositions of Bryan and Wienckowski “before the close of discovery, and
likewise failed to serve a deposition subpoena before that date.” Defs. Opp. at 7, ECF No. 466.
The premise of this opposition is untrue. Rather, the United States endeavored to avoid
unnecessary motion practice by working with counsel for Bryan and Wienckowski to secure
dates prior to issuing deposition subpoenas. See W.D. Tex. L.R. AT-4(a) (obligation to
cooperate in scheduling depositions). Furthermore, counsel for the United States agreed to the
request of counsel for Bryan and Wienckowski to wait until this Court resolves pending motions
to enforce document subpoenas regarding these individuals before confirming that depositions
should proceed. See June 6 Field Email, supra.'

The United States respectfully requests that this Court grant MALC Plaintiffs’ Motion for

Leave for Limited Discovery Out of Time with respect to Thomas Bryan and Eric Wienckowski.

! The United States timely served document subpoenas to Bryan and Wienckowski on May 3,
2022. After they declined to provide or log the requested materials, the United States filed
actions to enforce those document subpoenas in the Eastern District of Virginia on June 14,
2022, and in the Southern District of New York on June 15, 2022. This Court subsequently
consolidated those enforcement actions with this case. See Consolidation Order (Wienckowski),
ECF No. 405; Consolidation Order (Bryan), ECF No. 406
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Dated: July 26, 2022

JOHNATHAN SMITH
Acting Principal Deputy Assistant Attorney General
Civil Rights Division

REBECCA B. BOND
Acting Deputy Assistant Attorney General
Civil Rights Division

/s/ Daniel J. Freeman

T. CHRISTIAN HERREN, JR.
TIMOTHY F. MELLETT
DANIEL J. FREEMAN
JANIE ALLISON (JAYE) SITTON
MICHELLE RUPP

JACKI L. ANDERSON
JASMIN LOTT

HOLLY F.B. BERLIN
Attorneys, Voting Section
Civil Rights Division

U.S. Department of Justice
950 Pennsylvania Avenue NW
Washington, DC 20530
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CERTIFICATE OF SERVICE

I hereby certify that on July 26, 2022, I electronically filed the foregoing with the Clerk
of the court using the CM/ECF system, which will send notification of this filing to counsel of
record.

/s/ Daniel J. Freeman
Daniel J. Freeman

Civil Rights Division

U.S. Department of Justice
950 Pennsylvania Ave, NW
Washington, DC 20530
(202) 305-4355
daniel.freeman@usdoj.gov
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EXHIBIT
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Freeman, Daniel (CRT)

From: Freeman, Daniel (CRT)

Sent: Wednesday, July 6, 2022 3:54 PM

To: Scott Field

Subject: LULAC v. Abbott (Redistricting): Deposition Dates
Scott,

| am reaching out regarding potential deposition dates for Thomas Bryan and Eric Wienckowski. We have not sought to
take depositions of these individuals thus far, and we may not need to do so, depending on what we learn from Adam
Foltz on July 14. We also recognize that resolution of our motion to enforce document subpoenas may impact our
ability to depose them. However, we would appreciate if you could advise us of their availability for the remainder of
the month.

Thanks very much,

Dan Freeman
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Freeman, Daniel (CRT)

From: Scott Field <Scott.Field@butlersnow.com>

Sent: Wednesday, July 6, 2022 5:06 PM

To: Freeman, Daniel (CRT)

Subject: [EXTERNAL] RE: LULAC v. Abbott (Redistricting): Deposition Dates

Dan, thanks for the heads up. Assuming you’re able to get the court to extend the deadline for fact discovery and the
court allows discovery from these witnesses, I'll be glad to work with you on dates for their depositions.

Putting those issues aside, the problem we have is existing travel schedules. Tom Bryan is out from July 10 through the
end of the month on vacation. | am out of the country from July 18-28 on vacation, too. So, | think without my even
checking further with them, we know the earliest we could do depositions is the first week of August.

Given that, my thought would be for you to take Adam Foltz’s depo on the 14" and then see if you still need/want Tom
and Eric’s depositions. If you do, let me know and | can reach out to them to get early August dates that we can put a
pin in and hold should the court allow the discovery. | have no problem figuring out dates with you as long as we can
work around vacations.

Scott

Scott K. Field
Butler Snow LLP

D: (737) 802-1816 | C: (512) 773-8119 | F: (737) 802-1801
1400 Lavaca Street, Suite 1000, Austin, TX 78701
Scott.Field@butlersnow.com| vCard | Bio

FOR BUTLER SNOW'S COVID-19 RESOURCE HUE, CLICK HERE

Twitter | LinkedIn | Facebook | YouTube

From: Freeman, Daniel (CRT) <Daniel.Freeman@usdoj.gov>
Sent: Wednesday, July 6, 2022 2:54 PM

To: Scott Field <Scott.Field@butlersnow.com>

Subject: LULAC v. Abbott (Redistricting): Deposition Dates

Scott,

| am reaching out regarding potential deposition dates for Thomas Bryan and Eric Wienckowski. We have not sought to
take depositions of these individuals thus far, and we may not need to do so, depending on what we learn from Adam
Foltz on July 14. We also recognize that resolution of our motion to enforce document subpoenas may impact our
ability to depose them. However, we would appreciate if you could advise us of their availability for the remainder of
the month.

Thanks very much,

Dan Freeman
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CONFIDENTIALITY NOTE: This e-mail and any attachments may be confidential and protected by legal privilege. If you
are not the intended recipient, be aware that any disclosure, copying, distribution or use of the e-mail or any attachment is
prohibited. If you have received this e-mail in error, please notify us immediately by replying to the sender and deleting
this copy and the reply from your system. Thank you for your cooperation.
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Freeman, Daniel (CRT)

From: Scott Field <Scott.Field@butlersnow.com>
Sent: Friday, July 15, 2022 7:42 PM

To: Freeman, Daniel (CRT); Mellett, Timothy F (CRT)
Subject: [EXTERNAL] Bryan/Wienckowski depositions

Dan and Tim, it was good to meet you in person. I’'m emailing to confirm our discussion after today’s deposition. The
response to one of the other parties’ motion we filed earlier today was not intended to suggest that if DOJ does not
serve a subpoena during the current discovery period, we will object on that basis.

If the court grants additional time for discovery and if the court orders that depositions are permissible for Mr. Bryan
and Mr. Wienckowski, then we will work with you to find mutually agreeable dates for those depositions.

Thanks, and have a good weekend.
Scott

Scott K. Field
Butler Snow LLP

D: (737) 802-1816 | C: (512) 773-8119 | F: (737) 802-1801
1400 Lavaca Street, Suite 1000, Austin, TX 78701
Scott.Field@butlersnow.com| vCard | Bio

FOR BUTLER SNOW'S COVID-18 RESOURCE HUE, CLICK HERE

Twitter | LinkedIn | Facebook | YouTube

CONFIDENTIALITY NOTE: This e-mail and any attachments may be confidential and protected by legal privilege. If you
are not the intended recipient, be aware that any disclosure, copying, distribution or use of the e-mail or any attachment is
prohibited. If you have received this e-mail in error, please notify us immediately by replying to the sender and deleting
this copy and the reply from your system. Thank you for your cooperation.



