No. 20240965-SC

IN THE

SUPREME COURT OF THE STATE OF UTAH

League of Women Voters of Utah, et al.,
Appellees (Plaintiffs),

Utah State Legislature, et al.,
Appellants (Defendants).

BRIEF OF APPELLEES

On appeal from the Third Judicial District Court, Salt Lake County,
Honorable Dianna M. Gibson, District Court No. 220901712

Oral Argument: September 25, 2024

Victoria Ashby

Robert H. Rees

Eric N. Weeks

Michael Curtis

OFFICE OF LEGISLATIVE RESEARCH
AND GENERAL COUNSEL

W210 State Capitol Complex

Salt Lake City, Utah 84114

Attorneys for Appellants Utah State
Legislature, Utah Legislative
Redistricting Committee, Sen. Scott

Sandall, Rep. Mike Schultz, and Sen.

J. Stuart Adams

Troy L. Booher (9419)

J. Frederic Voros, Jr. (3340)
Caroline A. Olsen (18070)
ZIMMERMAN BOOHER

341 South Main Street, Fourth Floor
Salt Lake City, Utah 84111
tbooher@zbappeals.com
fvoros@zbappeals.com
colsen@zbappeals.com

(801) 924-0200

Attorneys for Appellees League of Women
Voters of Utah, Mormon Women for Ethical
Government, Stephanie Condie, Malcolm
Reid, Victoria Reid, Wendy Martin, Eleanor
Sundwall, and Jack Markman

Additional counsel on following page



Tyler R. Green

CONSOVOY MCCARTHY PLLC
222 S. Main Street, 5™ Floor
Salt Lake City, Utah 84101

Taylor A.R. Meehan (pro hac vice)
Frank H. Chang (pro hac vice)
CONSOVOY MCCARTHY PLLC
1600 Wilson Boulevard, Suite 700
Arlington, Virginia 22209

Attorneys for Appellants Utah State
Legislature, Utah Legislative
Redistricting Committee, Sen. Scott

Sandall, Rep. Mike Schultz, and Sen.

J. Stuart Adams

David C. Reymann (8495)
Kade N. Olsen (17775)

Tammy Frisby (17992)

PARR BROWN GEE & LOVELESS
101 South 200 East, Suite 700
Salt Lake City, Utah 84111
dreymann@parrbrown.com
kolsen@parrbrown.com
tfrisby@parrbrown.com

(801) 532-7840

Mark P. Gaber (pro hac vice)
Aseem Mulji (pro hac vice)
Benjamin Phillips (pro hac vice)
CAMPAIGN LEGAL CENTER

1101 14™ Street NW, Suite 400
Washington, D.C. 20005
mgaber@campaignlegalcenter.org
amulji@campaignlegalcenter.org
bphillips@campaignlegalcenter.org
(202) 736-2200

Annabelle Harless (pro hac vice)
CAMPAIGN LEGAL CENTER

55 West Monroe Street, Suite 1925
Chicago, Illinois 60603
aharless@campaignlegalcenter.org
(202) 736-2200

Attorneys for Appellees League of Women
Voters of Utah, Mormon Women for Ethical
Government, Stephanie Condie, Malcolm
Reid, Victoria Reid, Wendy Martin, Eleanor
Sundwall, and Jack Markman



CURRENT AND FORMER PARTIES
Appellants (“legislature” or “Defendants”)

Utah State Legislature, Utah Legislative Redistricting Committee, Sen. Scott Sandall,
Rep. Mike Schultz, and Sen. J. Stuart Adams

Represented by Victoria Ashby, Robert H. Rees, Eric N. Weeks, and Michael
Curtis of the Office of Legislative Research and General Counsel; and Tyler R.
Green, Taylor A.R. Meehan, and Frank H. Chang of Consovoy McCarthy PLLC
Appellees (Plaintiffs)
League of Women Voters of Utah, Mormon Women for Ethical Government, Stephanie
Condie, Malcolm Reid, Victoria Reid, Wendy Martin, Eleanor Sundwall, and Jack
Markman
Represented by Troy L. Booher, J. Frederic Voros, Jr., and Caroline A. Olsen of
Zimmerman Booher; David C. Reymann, Kade N. Olsen, and Tammy Frisby of
Parr Brown Gee & Loveless; and Mark P. Gaber, Annabelle Harless, Aseem
Mulji, and Benjamin Phillips of Campaign Legal Center
Parties below not parties to the appeal

Defendant Lt. Governor Deidre Henderson

Former Defendant Rep. Brad Wilson (Ret.) (succeeded in official capacity by Rep. Mike
Schultz)

Plaintiff Dale Cox (voluntarily dismissed)



TABLE OF CONTENTS

CURRENT AND FORMER PARTIES ......oooiiiiitiiieiecie ettt i
ADDENDA ..ottt ettt v
TABLE OF AUTHORITIES ........oooiiiiiitiieeeeseee ettt A%
INTRODUCTION .....ootiiitetieieete ettt ettt etesatestee st e steesseesseeseeseenseenseensesnsesnsesnnens 1
STATEMENT OF THE ISSUES ....c.ooiitiiiiieteetete ettt 2
STATEMENT OF THE CASE ..ottt 2
L. Factual Back@round............cccoooiiiiiiiiiiiiieciieeee et 2

A. The legislature’s “emergency” special SeSSION. ........ccccveeerveeerreeennee. 2

B. Speaker Schultz and President Adams draft misleading and
inaccurate ballot language for Amendment D. ............cccooevirinnnnne. 5

C. The legislature fails to cause Amendment D to be published
in newspapers across the state for two months preceding the

CLECTION. ittt e 7

II. Procedural HiStOTY......cccuviiiiiiieiie ettt 11

SUMMARY OF ARGUMENT .......ooiiiiieiieiteieete ettt et 13

ARGUMENT ...ttt et et ettt et sbte b e b e 14
L. The district court correctly concluded that Defendants’ misleading

ballot language violates Utah law. .........ccceeviiiiiiiiiiiiiceecc e 14

A. Defendants’ deceptive ballot summary violates Article XXIII,
SECHION L. ittt 15

B. Defendants’ deceptive ballot summary violates Article 1V,
SECHION 2. .. 29

C. Defendants’ violation of the Free Elections Clause, Free
Speech protections, and Free Government Clauses provide
alternative grounds for affirmance. ...........ccccoeevvveeiiiiiiiii e 31

i



II. Defendants violated the Publication Clause of Article XXIII,
NTTe1 6 s N U OR 32

A. The text, precedent, and history of the Publication Clause
reflect a mandatory requIr€ment. ............ccceeeeveeeeiiencieenieeree e 32

B. The district court correctly voided Amendment D because of

the legislature’s Publication Clause violation. ..........cc.ccceeeevveeennennns 41
1. The Publication Clause requires publication in

circulating NEWSPAPETS. ....ccvveerureerieeiieeiie e ere e e eneee e e 41
2. The legislature has not “caused” publication in

NEWSPAPETS. .evvvreeeuirreeeenierrreeeanareeeeessasreesaasssreesssnsseeesssssseeens 44

3. Neither the law nor the facts support a substantial
compliance standard...........c.coeeeeriiiiiienie e 49

III.  The district court did not abuse its discretion in weighing the equities

and considering the public INtETest. .........ccovvvieiriiiieriiieeciieeeee e, 52
CONCLUSION ..ttt sttt st sttt sa e sae e bt e bt e bt e bt e bt enbeenees 56
CERTIFICATE OF COMPLIANCE .....oiiiiiiiieiieieeieee ettt 58
CERTIFICATE OF SERVICE......ccciiiieiieiieieeeee ettt 59

il



ADDENDA

September 12, 2024 Ruling and Order Granting Plaintiffs’ Motion for Leave to
File Supplemental and First Supplemental Complaint and Granting Motion for
Preliminary Injunction on Counts 9-14 and 15 (District Court Dkt. No. 375.)

Bates numbering Sept12Order001-16 applied by counsel for ease of reference.
September 9, 2024 Transcript of Scheduling Conference
September 11, 2024 Transcript of Preliminary Injunction Hearing

Nov. 22, 2022, Ruling and Order Granting in Part and Denying in Part
Defendants’ Motion to Dismiss (District Court Dkt. No. 140.)

Utah Const. Art. XXIII, § 1
Utah Const. Art. IV, § 2

Utah Code § 20A-7-103

v



TABLE OF AUTHORITIES

Cases Page
Advisory Opinion, 384 S0. 3d 122 (FIa. 2024) ...c..uoiiiiiieieeeeeeee et 25
Armstrong v. Harris, 773 So. 2d 7 (Fla. 2000)........ccccoeevieerireiieennenns 17, 19, 20, 22, 24, 25
Askew v. Firestone, 421 So0.2d 151 (Fla. 1982).....cooviiiieiiiieiiieee e, 17, 20, 22
Brown v. Carl, 82 N.W.1033 (Iowa 1900) .....ccccuiiiieiiiiie et 19
Burdick v. Takushi, 504 U.S. 428 (1992) ..cccuviieeiieeee ettt 55
City of Austin v. Austin Gas-Light & Coal Co., 7 S.W. 200 (Tex. 1887) ...cccecvevvervennnene. 19
Commonwealth Telephone Co. v. Public Service Commission,

263 N.W. 665 (WIS, 1935) ittt 27
Dacus v. Parker, 466 S.W.3d 820 (TeX. 2015) ccuviiiiiiiieeiiieeieeeeieeeeeee et 18
Dodge v. Evans, 716 P.2d 270 (Utah 1985) .....ooooiieiieieee et 30
Dutton v. Tawes, 171 A.2d 688 (Md. 1961)....ccccviiiiiiiiiiieeieeeeeee e 27
Earlv. Lewis, 28 Utah 116, 77 P. 235 (1904) ....ooiiiiiiieeieeeeeeeeeeeeeeeee e 30
Elrod v. Burns, 427 U.S. 347 (1976) ..cccuueeeiieieeiiieeiee ettt et vaeeevea e 52,53
Ex parte Tipton, 93 S.E.2d 640 (S.C. 1956) .....ooeiiieieeee et 18
Gallivan v. Walker, 2002 UT 89, 54 P.3d 1069 ........ooooeiiiiiieieeeeeeeeeeeeeeeeeeeeeeee 29
ICS Corrs., Inc. v. Utah Procurement Policy Board, 2022 UT 24, 513 P.3d 677 ............ 50
In re Dallas HERO, --S.W.3d--, 2024 WL 4143401 (Tex. Sept. 11, 2024) .....ccccu....... 19
Jersey v. Peacock, 223 P. 903 (Mont. 1924) ......cccviiiiiiiiiieieiee ettt 19
Johnson v. Allen, 158 P.2d 135 (Utah 1945) .....coooiiiiiiieeeeee e 26
Kahalekai v. Doi, 590 P.2d 543 (Haw. 1979) ..ccccuiiiiiieieeeeeeeeeee et 18
Knight v. Martin, 556 S.W.3d 501 (Ark. 2018) .cceeriiiiiieieeeeeeeeeeeeee e 18
Lane v. Lukens, 283 P. 532 (Idaho 1929) .......coooiiiiiiiieeeeeeeeeeeee e 18
League of Women Voters of Minnesota v. Ritchie, 819 N.W.2d 636 (Minn. 2012) ......... 18

League of Women Voters of Utah v. Utah State Legislature,
2024 UT 21, === P.3d === (“LWVUT)eeeeeeeeeeeeeieieeeeeeee e, 2,3,15,16,23,32



Lee v. State, 367 P.2d 861 (Utah 1962) ........cccuviieiiiieiiiceeeeeee e 27

Martin v. Kristensen, 2021 UT 17,489 P.3d 198.....ccoooiiiiiiiiiieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee, 2
Nowers v. Oakden, 110 Utah 25, 169 P.2d 108 (1946) .......ccccvvevrvieecrireeinenns 17, 24, 25, 30
Opinion of the Justices, 283 A.2d 234 (Me. 1971) wcccveeciieeiieieeeee e 18
Osguthorpe v. ASC Utah, Inc., 2015 UT 89, 365 P.3d 1201.....oooveveiieieeieeeeeeeeeeee 2
Planned Parenthood Association of Utah v. State, 2024 UT 28.......cccovvevevvveennnen. 42,53,55
Reynolds Land & Cattle Co. v. McCabe, 12 S'W. 165 (Tex. 1888) ..ceevvvvvevrrieeeiieeennnen. 19
Salt Lake City Corporation v. Haik, 2020 UT 29,466 P.3d 178 .....ccceeevvvieeiiieeiens 16, 38
Shields v. Toronto, 16 Utah 2d 61, 395 P.2d 829 (1964) ......oeeeoriieieeeieeeeeeeeeeeie 30
Snow v. Keddington, 113 Utah 325, 195 P.2d 234 (1948) ....cccvvvvvrueennene. 16, 33, 34, 40, 41
South Salt Lake City v. Maese, 2019 UT 58,450 P.3d 1092 .......ccccvveervenieenne. 15, 35,37
State ex rel. Montana Citizens for the Preservation of Citizens’ Rights v. Waltermire,

738 P.2d 1255 (MONt. 1987) ..ttt 50
State ex rel. Voters First v. Ohio Ballot Board, 978 N.E.2d 119 (Ohio 2012)................. 17
State v. Barnett, 2023 UT 20, 537 P.3d 212..cceoiieiiieieeeeeeeeeeeeee 15, 32, 34, 49
State v. Board of Commissioners of Big Horn County, 250 P. 606 (Mont. 1926) ............ 37
United States v. Alabama, 691 F.3d 1269 (11th Cir. 2012) ....cccovviiviiiieiieeiieeeeeees 53
Walmsley v. McCuen, 318 Ark. 269 (ATK. 1994) ....coooriiiiiiieieeeeeeeee et 50
Watland v. Lingle, 85 P.3d 1079 (Haw. 2004) .......ooevieeieeiieeieeeeee et 50
Westerfield v. Ward, 599 S.W.3d 738 (Ky. 2019)...cccoiiiiiiiiiieeeeeeee e, 50
Williams v. Rhodes, 393 U.S. 23 (1968).......cccueieiriieeeeeeeee ettt 52
Zagg, Inc. v. Hammer, 2015 UT APD 52ttt e 52
Statutes Page
Utah Code § 10-17-302(18) (1898) ...ccuuieiieiiiieeieeiieeeeee ettt 36
Utah Code § T1-13-53T1(3)ecuietieiieiieiieieeie ettt ettt et ense e 42
Utah Code § 11-3-377 (1898)...ueetieiieiieieeie ettt 37

vi



Utah COdE § 18-3-830 (1898)...-vveerereeeeeeeeeeeeeeeeeeeeeeeeesseeeeeeseseseseseeeeessesesesseeessseseeseeee 35

Utah Code § 20A-2-T04(10)(C) «ouveeereeeteenieenie ettt ettt ettt et et e s e st eseeeenaeas 42
Utah Code § 20A-3a-202(1)(@) «ouveerveerieenieerieeeieeeee ettt st 11
Utah Code § 20A-5-T03(1)(@) weeveeereeneieniieeiie ettt ettt et eiee e 11
Utah Code § 20A-T-T03(2) uuieiieeiieeteee ettt sttt e 8
Utah Code § 20A-T-T03(3) ecueeeiieeiieeiteee ettt ettt ettt et e et e e eteesaeeenaeeenee 5
Utah Code § 20A-T-T03(3)(C) +eevveerreerrtenieenieenite ettt ettt ettt ettt s e es 16
Utah Code § 20A-T-TOT ..eeiiieeeeeeee et ettt ettt et e et e et e et e sneeenaes 9
Utah Code § 20A-T-TO2(T)(C) +eerueeerrrerreeaieeeieenite ettt sttt et 11
Utah Code § 20A-T-T02(T7)(C)-(€) +eveeerreerreenuieeiieeteeeieeeeeeseeeetee et e steesaeeesseesseeeneeesnneenees 9
Utah Code § 20A-T-702.5(1) ueeeiuieeieiteeee ettt s 10
Utah Code § 40-8-13(60)(C) +eeeuvreruereruiieiieeiieeieeetee et e se ettt et e e eee et e st e sneeeseeeesneeeneeeneeas 42
Utah Code § 45-1-TOT(1)()(1) cervveerrreemrieeiieiieeeteeeteeete ettt et 42
Utah Code § 4-90 (1898) ...ttt ettt st 36, 37
Utah Code § 59-2-919(0)...ueeeiieiieieeee ettt et e 42
Utah Code § 63G-30-102 ...ttt sttt et 8
Utah Code § 65-2-2498(1) (1898) ....eieeieeiieeee ettt 38
Utah Code § 7-231 (1898) ..uuiieiiiiiieeite ettt ettt et saae e 36
Constitutional Provisions Page
AL COMSL. et ettt et et e e et e st e st e st e e bt e e aeeeaeas 51
DIEL. COMSL. ittt ettt ettt ettt st sbe e bt e bt e bttt et 51
FLa. COMSL. ..ottt ettt ettt e st e bt et e e bt e et e sabeenateens 51
Fla. Const. art. XL, § 5 oottt et e e e e e e e e earaeeeeeaes 17
LA, COMSE. 1ttt et e ettt e st e st e e saneee e 51
Utah Const. art. I, § L..uoeeeoieieeeee et e e e e earaeeeeeaes 31
Utah Const. art. I, § 2. .ueiieeieeeieeee ettt ettt s e e e e ebe e e eabeeeennaeeens 31



Utah Const. art. I, § 15 o ettt e e e eearaeee e 31

Utah Const. art. I, § 17 oottt ettt e e eab e e reeeeaaaeens 31
Utah Const. art. I, § 26....cccueiiieeiieeeee ettt et e e e eab e e e e veeeeaaaeens 32
Utah COonSt. Qrt. I, § 27 uveee oo e et e e e eeaneee s 31
Utah Const. art. IV, § 2..eee et e et et e e eeaneee s 29
Utah Const. art. XXIIL, § 1.cocoriiiiiniiiiniiieieeeeeeee, 7, 15,17, 32,34, 39, 44, 45, 49
WL VA COMSE. ittt ettt e sttt e ebe e et esreesane e 51
Other Authorities Page
1995 Utah Laws Ch. 30 § 20 (S.B. 161), 51st Leg., Gen. Sess. (Utah 1995)................... 47
2002 Utah Laws Ch. 127, § 1 (H.B. 86), 54th Leg., 2002 Gen. Sess. (Utah 2002).......... 47
2008 Utah Laws Ch. 225, § 11 (S.B. 12), 57th Leg., 2008 Gen. Sess. (Utah 2008)......... 47

2024 4th Spec. Sess. Bills Passed, Utah State Legislature (Sept. 5, 2024), https://le.utah.g
ov/asp/passedbills/passedbills.asp?session=2024S4..........ccccceeereiieriieeeniieeenieeeeiee e 5

Beaver County Blade (Sept. 1, 1900),
https://newspapers.lib.utah.edu/search?facet type=%22page%22&gallery=1&rows=2
00&parent 1=28501750#g1 (Beaver COUNLY) .....ccocvviieeiiieeeiiieeniieeeiieeeriveeeeveeeeeaeeens 38

Br. of Petitioners, LWVUT, No. 20220991-SC (Mar. 31, 2023),
https://campaignlegal.org/document/petitioners-brief .............ccocoeeiiiiiiniinnann 29,31

C.J. Christine Durham, Daniel J.H. Greenwood & Kathy Wyer, Utah’s Constitution:
Distinctively Undistinctive, in George E. Connor & Christopher W. Hammons (eds.),
The Constitutionalism of American States (Univ. of Missouri Press, 2006),
https://sites.hofstra.edu/daniel-greenwood/utahs-constitution-distinctively-
UNAISEINCTIVE/ 1.ttt ettt ettt ettt sttt st esaee s bt e bt e beennes 30

Cause, Black’s Law Dictionary (Isted. 1891)......ccocciiiiriiiiiiiieiieeee e, 34

Davis County Clipper (amendment text published weekly from September 2, 1898
through November 7, 1898),
https://newspapers.lib.utah.edu/search?page=2&facet paper=%22Davis+County+Clip
per%?22&facet type=issue&date tdt=%5B1898-01-
01T00%3A00%3A00Z+TO+1898-12-31T00%3A00%3A00Z%5D (Davis County) 39

viii


https://le.utah.gov/asp/passedbills/passedbills.asp?session=2024S4
https://le.utah.gov/asp/passedbills/passedbills.asp?session=2024S4
https://newspapers.lib.utah.edu/search?facet_type=%22page%22&gallery=1&rows=200&parent_i=28501750#g1
https://newspapers.lib.utah.edu/search?facet_type=%22page%22&gallery=1&rows=200&parent_i=28501750#g1
https://campaignlegal.org/document/petitioners-brief
https://sites.hofstra.edu/daniel-greenwood/utahs-constitution-distinctively-undistinctive/
https://sites.hofstra.edu/daniel-greenwood/utahs-constitution-distinctively-undistinctive/
https://newspapers.lib.utah.edu/search?page=2&facet_paper=%22Davis+County+Clipper%22&facet_type=issue&date_tdt=%5B1898-01-01T00%3A00%3A00Z+TO+1898-12-31T00%3A00%3A00Z%5D
https://newspapers.lib.utah.edu/search?page=2&facet_paper=%22Davis+County+Clipper%22&facet_type=issue&date_tdt=%5B1898-01-01T00%3A00%3A00Z+TO+1898-12-31T00%3A00%3A00Z%5D
https://newspapers.lib.utah.edu/search?page=2&facet_paper=%22Davis+County+Clipper%22&facet_type=issue&date_tdt=%5B1898-01-01T00%3A00%3A00Z+TO+1898-12-31T00%3A00%3A00Z%5D

Davis County Clipper (Sept. 2, 1898),
https://newspapers.lib.utah.edu/search?facet_type=%22page%22&gallery=1&rows=2
00&parent i=1121911#g0 (Davis COUNLY) ...vveervereieieeiiereeenieecre e eeee e sreeseee e 35

Eastern Utah Advocate (amendment text published weekly from September 1, 1898
through November 3, 1898),
https://newspapers.lib.utah.edu/search?page=2&facet paper=%22Eastern+Utah+Adv
ocate%22&ftacet type=issue&date tdt=%5B1898-01-
01T00%3A00%3A00Z+TO+1898-12-31T00%3A00%3A00Z%5D
(Carbon COUNLY) ..uvvieiiiieeiiie ettt e et ee et e e et e e et eesbeeeestaeeessseeessseeesnsseeesnsaeesnsseeans 39

Eastern Utah Advocate (Aug. 30, 1900),
https://newspapers.lib.utah.edu/search?facet type=%22page%22&gallery=1&rows=2
00&parent 1=2761859#g3 (Carbon COUNLY).......ccevviieriiieeeiiieeciieeeieeeeree e e ens 38

Eastern Utah Advocate (Sept. 1, 1898),
https://newspapers.lib.utah.edu/search?facet _type=%22page%22&gallery=1&rows=2
00&parent i=2754677#g3 (Carbon COUNLY).....cceeveeeevieeiieriierie e 35

Free, Black’s Law Dictionary (Ist ed. 1891) ...ccccuiiiiiiiiiiiiiiieeeeeeecee e 31

Grand Valley Times (amendment text published weekly from September 2, 1898 through
November 4, 1898),
https://newspapers.lib.utah.edu/search?facet _paper=%22Grand+Valley+Times%22&f
acet_type=issue&date tdt=%5B1898-01-01T00%3A00%3A00Z+TO+1898-12-
31T00%3A00%3A00Z%S5D (Grand County)........ccceeeerierieneenieeneenieenieeeeeeeeeeeeens 39

Grand Valley Times (Sept. 2, 1898),
https://newspapers.lib.utah.edu/search?facet _type=%22page%22&gallery=1&rows=2

00&parent 1=20055730#g0 (Grand CoUNLY).......cccccvereriieeeriieeniieeeeeeeriee e e eeeeeens 35
H.B. 27, 1973 Leg., Gen. Sess. (Utah 1973) ..cc..oiiiiiiieiiieeeeeeeeeee et 47
H.B. 40, 2022 Leg., Gen. Sess. (Utah 2022),

https://le.utah.gov/~2022/bills/static/HB0040.html#20a-7-702 ........ccceevveneenerniennnenn 10
H.J.R. 12,2021 Leg., Spec. Sess. (Utah 2021),

https://le.utah.gov/~2021/bills/static/HIRO12.html ........ccccooviviiiniiniiniiiiieceeen 48
H.J.R. 2, 1959 Gen. Sess. (Utah 1959)....c.uuiiiiiiiieieeeeee et 27
H.J.R. 23 § 2, 1897 Leg., Gen. Sess. (Utah 1897),

https://images.archives.utah.gov/digital/collection/432n/1d/2743/rec/4 ...................... 35

X


https://newspapers.lib.utah.edu/search?facet_type=%22page%22&gallery=1&rows=200&parent_i=1121911#g0
https://newspapers.lib.utah.edu/search?facet_type=%22page%22&gallery=1&rows=200&parent_i=1121911#g0
https://newspapers.lib.utah.edu/search?page=2&facet_paper=%22Eastern+Utah+Advocate%22&facet_type=issue&date_tdt=%5B1898-01-01T00%3A00%3A00Z+TO+1898-12-31T00%3A00%3A00Z%5D
https://newspapers.lib.utah.edu/search?page=2&facet_paper=%22Eastern+Utah+Advocate%22&facet_type=issue&date_tdt=%5B1898-01-01T00%3A00%3A00Z+TO+1898-12-31T00%3A00%3A00Z%5D
https://newspapers.lib.utah.edu/search?page=2&facet_paper=%22Eastern+Utah+Advocate%22&facet_type=issue&date_tdt=%5B1898-01-01T00%3A00%3A00Z+TO+1898-12-31T00%3A00%3A00Z%5D
https://newspapers.lib.utah.edu/search?facet_type=%22page%22&gallery=1&rows=200&parent_i=2761859#g3
https://newspapers.lib.utah.edu/search?facet_type=%22page%22&gallery=1&rows=200&parent_i=2761859#g3
https://newspapers.lib.utah.edu/search?facet_type=%22page%22&gallery=1&rows=200&parent_i=2754677#g3
https://newspapers.lib.utah.edu/search?facet_type=%22page%22&gallery=1&rows=200&parent_i=2754677#g3
https://newspapers.lib.utah.edu/search?facet_paper=%22Grand+Valley+Times%22&facet_type=issue&date_tdt=%5B1898-01-01T00%3A00%3A00Z+TO+1898-12-31T00%3A00%3A00Z%5D
https://newspapers.lib.utah.edu/search?facet_paper=%22Grand+Valley+Times%22&facet_type=issue&date_tdt=%5B1898-01-01T00%3A00%3A00Z+TO+1898-12-31T00%3A00%3A00Z%5D
https://newspapers.lib.utah.edu/search?facet_paper=%22Grand+Valley+Times%22&facet_type=issue&date_tdt=%5B1898-01-01T00%3A00%3A00Z+TO+1898-12-31T00%3A00%3A00Z%5D
https://newspapers.lib.utah.edu/search?facet_type=%22page%22&gallery=1&rows=200&parent_i=20055730#g0
https://newspapers.lib.utah.edu/search?facet_type=%22page%22&gallery=1&rows=200&parent_i=20055730#g0
https://images.archives.utah.gov/digital/collection/432n/id/2743/rec/4

H.J.R. 7§ 2, 1897 Leg., Gen. Sess. (Utah 1897),
https://images.archives.utah.gov/digital/collection/432n/id/3198/rec/46.................... 35

Jean Bickmore White, Charter for Statehood: The Story of Utah’s State Constitution
(1996) .ttt ettt e e be et e beenbeenbeenae s 35

Logan Nation (Sept. 3, 1900),
https://newspapers.lib.utah.edu/search?facet type=%22page%22&gallery=1&rows=2
00&parent i=4690425#g6 (Cache COUNLY)......cccvveiieeriieeiierieeee e 38

Newspaper, Merriam-Webster,
https://www.merriam-webster.com/dictionary/NeWSPapPEer .........cccceecveeereveeerirveeeneveenns 41

Office of the Lieutenant Governor, 2024 Election Information, https://vote.utah.gov
/current-election-INfOrMAtiON/ ..........c.eeriieiieeie e ee e 5

Office of the Lieutenant Governor, 2024 General Election Certification,
https://vote.utah.gov/wp-content/uploads/sites/42/2024/09/2024-Official-General-
Election-Certification.pdf .........cccceoviiiiiiiiieiiecie e 5,6,21,23,24

Ogden Daily Standard (Sept. 5, 1900),
https://newspapers.lib.utah.edu/search?facet type=%22page%22&gallery=1&rows=2
00&parent i=7689379#g3 (Weber COUNLY) .....cceivvieeeiieeiieeiieeie e 38

Robert Gehrke, “Deceptive” and “Misleading”: Ballot language to limit voters’
initiative power thrashed by critics—including Republicans, Salt Lake Tribune (Sept.
4, 2024), https://www.sltrib.com/news/politics/2024/09/04/ballot-language-limit-

VOURTS/ ettt ettt ettt ettt ettt ettt e a e s et s bt s a e e s h e bt e bt e bt e bt et e et e et e ea bt eat e eabeeateeateshee e 6
S.B. 178, 1988 Leg., Gen. Sess. (Utah 1988)........ccoviiiiiiiiieiieeeieeeee e 47
S.B. 37, Election Law Revisions, 65th Leg., 2024 Gen. Sess. (Utah 2024), https://le.

utah.gov/~2024/bills/static/SBO037.html ........ccoooviiiiiiiiieee e, 5,10
S.B. 4002, Ballot Proposition Amendments, 65th Leg., 2024 4th Spec. Sess. (Utah 2024),

https://le.utah.gov/~2024S4/bills/static/SB4002.html ..........ccccooviiiiiiiieniiieeieeeieee, 4
S.B. 4003, Statewide Initiative and Referendum Amendments, 65th Leg., 2024 4th Spec.

Sess. (Utah 2024), https://le.utah.gov/~2024S4/bills/static/SB4003.html .............. 4,23
S.B. 43, Ballot Proposition Amendments, 65th Leg., 2024 Gen. Sess. (Utah 2023),

https://le.utah.gov/~2023/bills/static/SB0043.html ...........cccoovviiiiiiiiiiiiiieeeie, 8,48

S.B. 5012 Statutory Adjustments Related to Budget Changes, 2020 5th Spec. Sess. (Utah
2020), https://le.utah.gov/~2020s5/bills/static/SB5012.html ..........cccevvvciieiiiiiennns 10


https://images.archives.utah.gov/digital/collection/432n/id/3198/rec/46
https://newspapers.lib.utah.edu/search?facet_type=%22page%22&gallery=1&rows=200&parent_i=4690425#g6
https://newspapers.lib.utah.edu/search?facet_type=%22page%22&gallery=1&rows=200&parent_i=4690425#g6
https://vote.utah.gov/current-election-information/
https://vote.utah.gov/current-election-information/
https://newspapers.lib.utah.edu/search?facet_type=%22page%22&gallery=1&rows=200&parent_i=7689379#g3
https://newspapers.lib.utah.edu/search?facet_type=%22page%22&gallery=1&rows=200&parent_i=7689379#g3
https://le.utah.gov/%7E2024S4/bills/static/SB4002.html
https://le.utah.gov/%7E2024S4/bills/static/SB4003.html
https://le.utah.gov/%7E2023/bills/static/SB0043.html

S.B. 84, 1982 Leg., Gen. Sess. (Utah 2024).......cccveecieeiieiiieie e 47

S.JR. 1, 1969 Leg., Gen. Sess. (Utah. 1969) .....cuoveviiieiiiiieieeeeeeee e 28

S.J.R. 401, Proposal to Amend Utah Constitution — Voter Legislative Power,
65th Leg., 2024 4th Spec. Sess. (Utah 2024),

https://le.utah.gov/~2024S4/bills/static/SIR401.html...........cc.coeevirernneennnnn. 3,4,22,44
S.JR.6§2, 1897 Leg., Gen. Sess. (Utah 1897),
https://images.archives.utah.gov/digital/collection/428/1d/165139/rec/43 .................. 35
S.JR.7§2,1897 Leg., Gen. Sess. (Utah 1897),
https://images.archives.utah.gov/digital/collection/428/id/165146/rec/43 .................. 35
S.J.R. 9§ 2, 1897 Leg., Gen. Sess. (Utah 1897),
https://images.archives.utah.gov/digital/collection/428/1d/165160/rec/43 .................. 35

Saige Miller & Elle Crossley, Critics say Amendment D language misleads. So we asked
Utahns what D says, KUER (Sept. 9, 2021), https://www .kuer.org/politics-
government/2024-09-09/critics-say-amendment-d-language-misleads-so-we-asked-
ULANNS-WHAt-A=SAYS......eieiieiii ettt e e et e e e beeenseenneas 6

Supplement: Constitution, The Salt Lake Herald, May 8§, 1895,
https://chroniclingamerica.loc.gov/lccn/sn85058130/1895-05-08/ed-1/ ..................... 37

The Ogden Daily Standard (amendment text published daily from September 6, 1898
through November 7, 1898),
https://newspapers.lib.utah.edu/search?page=9&facet paper=%220gden+Daily+Stan
dard%?22&facet type=issue&date tdt=%5B1898-01-
01T00%3A00%3A00Z+TO+1898-12-31T00%3A00%3A00Z%5D
(WEDET COUNLY)...eeuvieeiiieeiiiesieeiieeite et e et e eete e eteestaeessaeeseeesseesnseessseesaeenseeanseesnseennsens 39

The Ogden Daily Standard (Sept. 6, 1898),
https://newspapers.lib.utah.edu/search?facet type=%22page%?22&gallery=1&rows=2
00&parent 1=7643699#g6 (Weber COUNLY) ....ccuvieeuiiieiiieeciieeeiee et 35

The Park Record (Oct. 17, 2022),
https://newspapers.lib.utah.edu/search?facet type=%22page%?22&gallery=1&rows=2
00&parent 1=31093763#g16 (Summit COUNLY)...cccvrierireeriiieeiiieeriee e eiee e 48

The Park Record (Sept. 1, 1900),
https://newspapers.lib.utah.edu/search?facet type=%22page%?22&gallery=1&rows=2
00&parent 1=8331665#g1 (SuMmit COUNLY) ....cceevirieeiieeiierieeie e 38

xi


https://images.archives.utah.gov/digital/collection/428/id/165139/rec/43
https://images.archives.utah.gov/digital/collection/428/id/165146/rec/43
https://images.archives.utah.gov/digital/collection/428/id/165160/rec/43
https://chroniclingamerica.loc.gov/lccn/sn85058130/1895-05-08/ed-1/
https://newspapers.lib.utah.edu/search?page=9&facet_paper=%22Ogden+Daily+Standard%22&facet_type=issue&date_tdt=%5B1898-01-01T00%3A00%3A00Z+TO+1898-12-31T00%3A00%3A00Z%5D
https://newspapers.lib.utah.edu/search?page=9&facet_paper=%22Ogden+Daily+Standard%22&facet_type=issue&date_tdt=%5B1898-01-01T00%3A00%3A00Z+TO+1898-12-31T00%3A00%3A00Z%5D
https://newspapers.lib.utah.edu/search?page=9&facet_paper=%22Ogden+Daily+Standard%22&facet_type=issue&date_tdt=%5B1898-01-01T00%3A00%3A00Z+TO+1898-12-31T00%3A00%3A00Z%5D
https://newspapers.lib.utah.edu/search?facet_type=%22page%22&gallery=1&rows=200&parent_i=7643699#g6
https://newspapers.lib.utah.edu/search?facet_type=%22page%22&gallery=1&rows=200&parent_i=7643699#g6
https://newspapers.lib.utah.edu/search?facet_type=%22page%22&gallery=1&rows=200&parent_i=31093763#g16
https://newspapers.lib.utah.edu/search?facet_type=%22page%22&gallery=1&rows=200&parent_i=31093763#g16
https://newspapers.lib.utah.edu/search?facet_type=%22page%22&gallery=1&rows=200&parent_i=8331665#g1
https://newspapers.lib.utah.edu/search?facet_type=%22page%22&gallery=1&rows=200&parent_i=8331665#g1

The Salt Lake Tribune (amendment text published daily from Sept. 7, 1898 through
November 7, 1898),
https://newspapers.lib.utah.edu/search?page=10&facet_paper=%22Salt+Lake+Tribun
e%?22&facet type=issue&date tdt=%5B1898-01-01T00%3A00%3A00Z+TO+1898-
12-31T00%3A00%3A00Z%5D (Salt Lake County)........cccevvereenienienieenieeieeieenens 39

The Salt Lake Tribune (Sept. 7, 1898),
https://newspapers.lib.utah.edu/search?facet type=%22page%22&gallery=1&rows=2
00&parent _i=12794589#g6 (Salt Lake County) ....ccceeevveveeenieenieeiieeee e 35

The Sun Advocate (Oct. 29, 1970),
https://newspapers.lib.utah.edu/search?facet type=%22page%22&gallery=1&rows=2
00&parent 1=25324043#g23 (Carbon County).......ccceeevveeerieeeeiiieeenieeenieeeeiieenns 28,45

The Vernal Express (amendment text published weekly from September 1, 1898 through
November 3, 1898),
https://newspapers.lib.utah.edu/search?page=2&facet paper=%22Vernal+Express%?2
2&facet type=issue&date tdt=%5B1898-01-01T00%3A00%3A00Z+TO+1898-12-
31T00%3A00%3A00Z%S5D (Uintah COUNLY)....cceeverierieniieniieniienieenieeieeie e 39

The Vernal Express (Sept. 1, 1898),
https://newspapers.lib.utah.edu/search?facet type=%22page%22&gallery=1&rows=2
00&parent i=21233360#g0 (Uintah COUNLY)...cc.eevviieeirieeiieeiieeie e 35

The Wasatch Wave (amendment text published weekly from September 2, 1898 through
November 4, 1898),
https://newspapers.lib.utah.edu/search?page=2&facet paper=%22Wasatch+Wave%?2
2&facet type=issue&date tdt=%5B1898-01-01T00%3A00%3A00Z+TO+1898-12-
31T00%3A00%3A00Z%5D (Wasatch County)........ccceeveeeriieeeciieeeiiieenieeeeieee e 39

The Wasatch Wave (Sept. 2, 1898),
https://newspapers.lib.utah.edu/search?facet type=%22page%22&gallery=1&rows=2
00&parent i=21992735#g0 (Wasatch COUNtY)......ccceeeveeeeiieriiienieenieerie e 35

U.S. Census Bureau, American Community Survey 2022 5-Year Estimates, B28002
Presence & Types of Internet Subscriptions in Household (last accessed Sept. 15,
2024), https://data.census.gov/table/ ACSDT5Y2022.B28002?q=Telephone,
Computer, and Internet Access&g=040XX00US49.......cccoovviieeiiieeiiieeeieeeciee e 11

University of Utah, Utah Digital Newspapers, Deseret Evening News (1867-1920),
https://digitalnewspapers.org/newspaper/?paper=Deseret%20News ...........cccveeneee. 36

xii


https://newspapers.lib.utah.edu/search?page=10&facet_paper=%22Salt+Lake+Tribune%22&facet_type=issue&date_tdt=%5B1898-01-01T00%3A00%3A00Z+TO+1898-12-31T00%3A00%3A00Z%5D
https://newspapers.lib.utah.edu/search?page=10&facet_paper=%22Salt+Lake+Tribune%22&facet_type=issue&date_tdt=%5B1898-01-01T00%3A00%3A00Z+TO+1898-12-31T00%3A00%3A00Z%5D
https://newspapers.lib.utah.edu/search?page=10&facet_paper=%22Salt+Lake+Tribune%22&facet_type=issue&date_tdt=%5B1898-01-01T00%3A00%3A00Z+TO+1898-12-31T00%3A00%3A00Z%5D
https://newspapers.lib.utah.edu/search?facet_type=%22page%22&gallery=1&rows=200&parent_i=12794589#g6
https://newspapers.lib.utah.edu/search?facet_type=%22page%22&gallery=1&rows=200&parent_i=12794589#g6
https://newspapers.lib.utah.edu/search?page=2&facet_paper=%22Vernal+Express%22&facet_type=issue&date_tdt=%5B1898-01-01T00%3A00%3A00Z+TO+1898-12-31T00%3A00%3A00Z%5D
https://newspapers.lib.utah.edu/search?page=2&facet_paper=%22Vernal+Express%22&facet_type=issue&date_tdt=%5B1898-01-01T00%3A00%3A00Z+TO+1898-12-31T00%3A00%3A00Z%5D
https://newspapers.lib.utah.edu/search?page=2&facet_paper=%22Vernal+Express%22&facet_type=issue&date_tdt=%5B1898-01-01T00%3A00%3A00Z+TO+1898-12-31T00%3A00%3A00Z%5D
https://newspapers.lib.utah.edu/search?facet_type=%22page%22&gallery=1&rows=200&parent_i=21233360#g0
https://newspapers.lib.utah.edu/search?facet_type=%22page%22&gallery=1&rows=200&parent_i=21233360#g0
https://newspapers.lib.utah.edu/search?page=2&facet_paper=%22Wasatch+Wave%22&facet_type=issue&date_tdt=%5B1898-01-01T00%3A00%3A00Z+TO+1898-12-31T00%3A00%3A00Z%5D
https://newspapers.lib.utah.edu/search?page=2&facet_paper=%22Wasatch+Wave%22&facet_type=issue&date_tdt=%5B1898-01-01T00%3A00%3A00Z+TO+1898-12-31T00%3A00%3A00Z%5D
https://newspapers.lib.utah.edu/search?page=2&facet_paper=%22Wasatch+Wave%22&facet_type=issue&date_tdt=%5B1898-01-01T00%3A00%3A00Z+TO+1898-12-31T00%3A00%3A00Z%5D
https://newspapers.lib.utah.edu/search?facet_type=%22page%22&gallery=1&rows=200&parent_i=21992735#g0
https://newspapers.lib.utah.edu/search?facet_type=%22page%22&gallery=1&rows=200&parent_i=21992735#g0
https://data.census.gov/table/ACSDT5Y2022.B28002?q=Telephone,%20Computer,%20and%20Internet%20Access&g=040XX00US49
https://data.census.gov/table/ACSDT5Y2022.B28002?q=Telephone,%20Computer,%20and%20Internet%20Access&g=040XX00US49
https://digitalnewspapers.org/newspaper/?paper=Deseret%20News

Utah Archives & Records Service, 2024 Proposed Constitutional Amendments (Sept. 9,

2024), https://www.utah.gov/pmn/sitemap/notice/938513.html ...........ccceevirieniennene. 8
Utah Archives and Records Service, Public Notice Website,

https://WWW.UtAh. ZOV/PINN. .....eiiiiiiiiieie et esee s e enreens 9
Utah Press Association, Utah Legals & Public Notices,

https://www.utahlegals.com/(S(oy5 Inxsefgl gfSuSgjbnmey?2))/default.aspx ............... 7
Utah State Legislature, Business & Labor Interim Comm. — August 21, 2024,

https://le.utah.gov/av/committee Archive.jsp?mtgID=19496...........ccc.cccvvvvrrrrrrrvieennnns 4
Utah State Legislature, Legislative Special Session Proclamation, https://le.utah.gov/sess

101n/2024S4/Proclamation.pdf?r=1. .......ccceeoviiiiiiiii et 3
Vote, Webster’s Practical Dictionary (1884).......cccuvvvviiiiiiiiieiiieeciieeetee e 29

xiii


https://le.utah.gov/%E2%80%8Cses%E2%80%8Cs%E2%80%8Cion%E2%80%8C%E2%80%8C/2024S4/Proclamation.pdf?r=1
https://le.utah.gov/%E2%80%8Cses%E2%80%8Cs%E2%80%8Cion%E2%80%8C%E2%80%8C/2024S4/Proclamation.pdf?r=1

INTRODUCTION

People decide elections; the house speaker and senate president don’t. But earlier
this year, legislative leadership transferred from nonpartisan staff to itself the task of
drafting ballot language. In doing so, they thought they gave themselves the power to
control whether to tell voters the most fundamental thing needed to meaningfully vote—
what it is the people are actually voting on. The ballot language for Amendment D is the
culmination of that troubling process. A voter would think Amendment D strengthens the
people’s initiative rights by requiring the legislature to respect the purpose of initiatives. In
fact, Amendment D weakens the people’s initiative rights by eliminating the legislature’s
obligation to respect the purpose of government reform initiatives.

The legislature compounded this harm by ignoring its obligation to cause timely
publication of the Amendment’s full text in newspapers. Now it seeks to blame the
lieutenant governor, plaintiffs, the district court—anyone but itself—for failing to comply
with its constitutional obligation. It demands that this Court simply ignore the plain text of
this constitutional requirement based on a specious no-harm, no-foul, argument that
everyone has the internet and should therefore be presumed to know that the ballot
communicates the opposite of what would occur if Amendment D were adopted.

The district court correctly found for Plaintiffs on both grounds. This Court should

affirm.



STATEMENT OF THE ISSUES

1. Did the district court correctly conclude that Amendment D’s ballot language
was false and misleading in violation of the Amendment Submission Clause (Article
XXIII, Section 1) and the Right to Vote Clause (Article IV, Section 2)?

2. Did the district court correctly conclude that the legislature failed to comply
with the Publication Clause of Article XXIII, Section 1?

3. Did the district court properly weigh the equities in granting a preliminary
injunction?

Preservation. Plaintiffs raised all issues in their motions for preliminary injunction.
Doc. 333, 342.

Standard of Review: The district court’s grant of a preliminary injunction is
reviewed for abuse of discretion. Osguthorpe v. ASC Utah, Inc., 2015 UT 89, q 37,
365 P.3d 1201. Questions of law are reviewed de novo. Martin v. Kristensen, 2021 UT 17,
919, 489 P.3d 198.

STATEMENT OF THE CASE
L. Factual Background

A. The legislature’s “emergency” special session.

On July 11, 2024, this Court held that Article I, § 2 and Article VI of the Utah
Constitution guarantee the people a fundamental constitutional right to alter or reform the
government through initiatives. League of Women Voters of Utah v. Utah State Legislature,

2024 UT 21, § 74, --- P.3d --- (“LWVUT”). Further, the Court held that the legislature



cannot impair a reform initiative unless it does so in a manner that is narrowly tailored to
further a compelling government interest. /d. § 75.

Barely more than a month later, the Utah legislature convened a special session,
declaring this Court’s decision an “emergency in the affairs of the state.”! At the special
session, the legislature adopted S.J.R. 401, which proposes a constitutional amendment to
modify Article I, § 2 as follows:

All political power is inherent in the people; and all free governments are

founded on their authority for their equal protection and benefit, and they

have the right to alter or reform their government through the processes

established in Article VI, Section 1, Subsection (2), or through Article XXIII
as the public welfare may require.?

The proposed Amendment also modifies Article VI, § 1 of the Utah Constitution to
(1) prohibit foreign individuals, entities, and governments from supporting or opposing
initiatives or referenda and (2) provides that:

Notwithstanding any other provision of this Constitution, the people’s
exercise of their Legislative power as provided in Subsection (2) does not
limit or preclude the exercise of Legislative power, including through
amending, enacting, or repealing a law, by the legislature, or by a law making
body of a county, city, or town, on behalf of the people whom they are elected

to represent.’

It also purports to establish that the changes—other than the foreign influence

prohibition—have retrospective operation.*

I Utah State Legislature, Legislative Special Session Proclamation, https://le.utah.gov/ses

sion/2024S4/Proclamation.pdf?r=1.

2 S.J.R. 401, Proposal to Amend Utah Constitution — Voter Legislative Power, 65th Leg.,

32024 4th Spec. Sess. (Utah 2024), https://le.utah.gov/~2024S4/bills/static/SIR401.html.
ld.

‘Id.



https://le.utah.gov/session/2024S4/Proclamation.pdf?r=1
https://le.utah.gov/session/2024S4/Proclamation.pdf?r=1
https://le.utah.gov/%7E2024S4/bills/static/SJR401.html

S.J.R. 401 provides that the amendment—eventually certified as “Amendment
D”—will be proposed to the voters at the next general election, and if approved, would
take effect January 1, 2025.> S.J.R. 401 was adopted barely 24 hours after the text was
made publicly available, with minimal opportunity for public input.®

At the same session, the legislature enacted S.B. 4002, which created Section
20A-7-103.1 to apply only to this proposed amendment and to exempt it from various Code
provisions regulating the timing and process for drafting and presenting arguments in favor
and opposition to the voters.’

The legislature also enacted S.B. 4003 to take effect only if Amendment D is
approved. The legislation adds 20 days to the time voters have to submit referendum
signatures and provides that the legislature should give deference to initiatives when
amending them “in a manner that, in the legislature’s determination, leaves intact the
general purpose of the initiative.”® But that deference only applies to amendments that
occur during the next general session following the initiative’s adoption. And the language
says nothing about repealing initiatives.” Moreover, no deference is required if the

initiative has a fiscal effect.!” In any event, the statute is trumped by Amendment D itself,

> 1d.
¢ Utah Legislature, Business & Labor Interim Comm. — August 21, 2024,
https://le.utah.gov/av/committee Archive.jsp?mtglD=19496, at 1:33:18-1:34:35, 1:38:30-

1:48:30.

7S.B. 4002, Ballot Proposition Amendments, 65th Leg., 2024 4th Spec. Sess. (Utah 2024),

https://le.utah.gov/~2024S4/bills/static/SB4002.html.

8 S.B. 4003, Statewide Initiative and Referendum Amendments, 65th Leg., 2024 4th Spec.

9Sess. (Utah 2024), https://le.utah.gov/~2024S4/bills/static/SB4003.html (emphasis added).
1d.
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which provides that state law requires zero legislative deference to the purpose of
initiatives.!!
Governor Cox signed both S.B. 4002 and 4003 on August 22, 2024.!?

B. Speaker Schultz and President Adams draft misleading and inaccurate
ballot language for Amendment D.

The Utah Code requires the Speaker of the House and the President of the Senate to
“draft and designate a ballot title for each proposed amendment . . . that [] summarizes the
subject matter of the amendment . . . and [] summarizes any legislation that is enacted and
will become effective upon the voters’ adoption of the proposed constitutional
amendment.” Utah Code § 20A-7-103(3). Until May 2024, this task was assigned to the
nonpartisan legislative general counsel. '3

On the evening of September 3, 2024, Lieutenant Governor Henderson signed the
2024 General Election Certification, which certified the ballot language for Amendment
D.!'* The Certification was not published on the lieutenant governor’s website until mid-
day September 4, 2024.15

The certified ballot language reads:

nrd.

122024 4th Spec. Sess. Bills Passed, Utah State Legislature (Sept. 5, 2024), https://le.utah.
gov/asp/passedbills/passedbills.asp?session=2024S4.

13'S.B. 37, Election Law Revisions, 65th Leg., 2024 Gen. Sess. (Utah 2024), https:/le.
utah.eov/~2024/bills/static/SB0037.html.

14 Office of the Lieutenant Governor, 2024 General Election Certification,
https://vote.utah.gov/wp-content/uploads/sites/42/2024/09/2024-Official-General-Electio
n-Certification.pdf.

15 Office of the Lieutenant Governor, 2024 Election Information, https://vote.utah.gov
/current-election-information/.
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Constitutional Amendment D
Should the Utah Constitution be changed to strengthen the initiative
process by:
- Prohibiting foreign influence on ballot initiatives and referendums.
- Clarifying the voters and legislative bodies’ ability to amend laws.
If approved, state law would also be changed to:
- Allow Utah citizens 50% more time to gather signatures for a
statewide referendum.
- Establish requirements for the legislature to follow the intent of a
ballot initiative.
For () Against ().'6
Commenting on the language, Republican Representative Raymond Ward stated, “I
believe that ballot language that has been written by them is deceptive and it incorrectly
claims that the effect is to strengthen the initiative process when, to me, it seems the main
purpose of the amendment is to seriously weaken the initiative process.”!” Republican
Representative Marsha Judkins posted on social media: “You have got to be kidding. What
misleading language!”!®

Utahns have expressed confusion about the ballot language and Plaintiffs have

testified it will impede their voter education efforts. Doc. 342, Ex. A.!°

16 Office of the Lieutenant Governor, 2024 General Election Certification at 34-35, https:
//vote.utah.gov/wp-content/uploads/sites/42/2024/09/2024-Ofticial-General-Election-
Certification.pdf.

17 Robert Gehrke, “Deceptive” and “Misleading”: Ballot language to limit voters’
initiative power thrashed by critics—including Republicans, Salt Lake Tribune (Sept. 4,
2024), https://www.sltrib.com/news/politics/2024/09/04/ballot-language-limit-voters/.

8 1d.

19 Saige Miller & Elle Crossley, Critics say Amendment D language misleads. So we asked
Utahns what D says, KUER (Sept. 9, 2021), https://www.kuer.org/politics-
government/2024-09-09/critics-say-amendment-d-language-misleads-so-we-asked-
utahns-what-d-says.
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C. The legislature fails to cause Amendment D to be published in
newspapers across the state for two months preceding the election.

Article XXIII, § 1 of the Utah Constitution provides that after the legislature
approves a proposed constitutional amendment, “the legislature shall cause the same to be
published in at least one newspaper in every county of the state, where a newspaper is
published, for two months immediately preceding the next general election.” Utah Const.
art. XXIII, § 1 (“Publication Clause™).

As of September 15, 2024—well beyond the two-month deadline—the legislature
had not caused Amendment D’s text to be published in any newspaper in any county, let
alone at least one newspaper in each county in Utah where a newspaper is published. Nor
had the legislature caused the full text of Amendment D to be published on any website of
a Utah newspaper.?°

On September 11, the House Chief of Staff indicated that she had only just “taken
the necessary steps to purchase . . . space in 35 newspapers to publish the ballot title and
full text of each proposed constitutional amendment certified to appear on the November
2024 general election ballot.” Defs.” Ex. C-398. Her “understanding” was that publication
would “occur in each newspaper during the week of September 16, 2024.” (/d. at 400.)
However, the legislature’s failure to timely commence publication cannot be cured
because, as Defendants themselves stress, the election is already “less than two months

away.” Rule 23C Mot. at 1.

20 See, eg., Utah Press Association, Utah Legals & Public Notices,

https://www.utahlegals.com/(S(oy5 Inxsefgl gfSuSgibnmey?))/default.aspx.
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The 2024 general election is the first of which Plaintiffs are aware where the
legislature has not delegated to any government official the task of fulfilling Article XXIII,
Section 1’s newspaper publication requirement. This is because in 2023, the legislature
amended Utah Code § 20A-7-103(2) to eliminate what was previously the lieutenant
governor’s duty to effectuate the Constitution’s newspaper publication requirement.?!

Utah Code § 20A-7-103(2) now instead requires the lieutenant governor to, “not
more than 60 days or less than 14 days before the date of the election, publish the full text
of the amendment . . . as a class A notice under Section 63G-30-102 through the date of
the election.” Under Utah Code § 63G-30-102, “class A notices” for matters affecting the
entire state must be published (1) on the Utah Public Notice Website and (2) on the relevant
official’s website if that official maintains one and has “an annual operating budget of
$250,000 or more.” Utah Code § 63G-30-102(1)(a)-(b) & 4(a). Despite repealing the
provision of the Code that delegated its Publication Clause responsibilities, the legislature
did nothing to ensure that it directly fulfilled them itself with respect to this year’s proposed
constitutional amendments.

The lieutenant governor did not publish Amendment D’s text on the state’s Public
Notice Website until September 9.%2

Unlike browsing a newspaper delivered to one’s doorstep, searching the Public

Notice Website for proposed amendments requires an intimate familiarity with the

2I'S.B. 43, Ballot Proposition Amendments, 65th Leg., 2024 Gen. Sess. (Utah 2023),
https://le.utah.gov/~2023/bills/static/SB0043.html.

22 Utah Archives & Records Service, 2024 Proposed Constitutional Amendments (Sept. 9,
2024), https://www.utah.gov/pmn/sitemap/notice/938513.html.
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hierarchy of government entities in the state—and a good dose of perseverance. As the
screenshot below illustrates, to find Amendment D’s text on the Public Notice Website

voters must know to navigate to www.utah.gov/pmn, click “State Agency” under

“Government Type,” then scroll down under “Entity” and click “lieutenant governor,” then

finally scroll down under “Public Body” to click “lieutenant governor’s Office.”?

Browse for Notices

I First select Government Type, then Entity, and finally Public Body. Results will appear below.

Government Type Public Body
State Agency A & - ' =
Incorporation Fee Committee

Insurance Department

County . ‘ -
Judicial Conduct Commission Vote Advisory Committee

Municipality

i e
Labor Commission Lieutenant Governor's Office

Special Service District
P Lieutenant Governor's Office

Incorporation Hearing

Lieutenant Governor

College or University
National Guard .

Interlocal Lieutenant Governor's Office Rules

Office of State Treasurer

o )
Judicial Branch Lt. Governor's Office Fees

Office of the State Auditor

Assariations of Government Municipal Incorporation

Lieutenant Governor's Office Notices

please use the Search feature.

I Please Note: We are only displaying notices that are upcoming or have occurred in the past 6 months. For more results and older notices,

Motice Title Event Date Attachments
2024 Proposed Constitutional Amendments 2024/09/09 05:00 PM * Const Amend. - Class A Motice.pdf (Other)
Saliciting Arguments Against Constitutional Amendments 2024/06/03 02:47 PM » Constitutional Amendments Notice.pdf (Public Information Handout)

As Defendants note, the lieutenant governor must also prepare a Voter Information
Pamphlet that includes, inter alia, the text, analysis of, and arguments for and against a

proposed amendment. Utah Code § 20A-7-701, 702(7)(c)-(e).

23 See Utah Archives and Records Service, Public Notice Website,
https://www.utah.gov/pmn. Although the lieutenant governor’s own website also posts it,
voters must first know there is a reason to visit her website.
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In 2020, however, the legislature eliminated a longstanding provision requiring the
pamphlet to be printed and distributed to each Utah household.?* The same bill repealed a
provision requiring the lieutenant governor to either (1) send a notice to each household
describing how to request additional pamphlets and pointing voters to the state’s voter
information website, or (2) ensure that a copy of the pamphlet is placed in one issue of
every newspaper of general circulation in the state.?’ Then, in 2022, the legislature repealed
the statute that authorized the lieutenant governor to “distribute a voter information
pamphlet at a location frequented by a person who cannot easily access the Statewide
Electronic Voter Information Website.”2¢ The lieutenant governor is now only authorized
to publish the pamphlet on the state’s voter information website “[n]o earlier than 75 days,
and no later than 15 days, before the day on which voting commences.” Utah Code
§ 20A-7-702.5(1).%

In this year’s omnibus elections bill, the legislature also repealed a requirement that
analyses of proposed constitutional amendments in the Voter Information Pamphlet be

9928

“impartial.”*®* And it transferred the responsibility of preparing these analyses from the

24 S.B. 5012 Statutory Adjustments Related to Budget Changes, 2020 5th Spec. Sess. (Utah
2020), https://le.utah.gov/~2020s5/bills/static/SB5012.html.

B

26 H.B. 40, 2022 Leg., Gen. Sess. (Utah 2022), https://le.utah.gov/~2022/bills/static/
HB0040.html#20a-7-702.

27 Defendants cite (at 6) outdated and inapposite statistics to support their claim that Voter
Information Pamphlets are “widely read.” The claim that nine out of ten Utahns reported
reading all or part of the pamphlet before the election comes from a 2002 law review article
citing data collected before the 1992 election—a time when pamphlets were mailed to each
household.

28 S.B. 37, Election Law Revisions, 65th Leg., 2024 Gen. Sess. (Utah 2024), https:/le.
utah.gov/~2024/bills/static/SB0037.html.
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nonpartisan Office of Legislative Research and General Counsel to the House Speaker and
Senate President.?’ Utah Code § 20A-7-702(7)(c).

The legislature’s recent shift to providing online-only notice of proposed
constitutional amendments leaves the estimated 47,900 Utah households without internet
access with no means to consider the text of Amendment D.3°

The text of proposed amendments must be “printed on cards” at polling locations.
Utah Code § 20A-5-103(1)(a). However, the vast majority of Utahns do not visit polling
locations to cast their ballots. See id. § 20A-3a-202(1)(a) (requiring that voting be
conducted “primarily by mail”).

II1. Procedural History

On September 5—one day after the lieutenant governor published Amendment D’s
ballot language—Plaintiffs sought leave to file a first supplemental complaint challenging
the ballot language and moved for a preliminary injunction.

On September 6, the lieutenant governor responded, describing her role in
overseeing ballot production. Doc. 339. The submission represented that to comply with
federal law—the Uniformed and Overseas Citizens Absentee Voting Act (UOCAVA)—
counties would need to begin mailing approximately 4,451 ballots to overseas voters by

September 20, 2024. Id. at 4-5.

2 Id.

30 U.S. Census Bureau, American Community Survey 2022 5-Year Estimates, B28002
Presence & Types of Internet Subscriptions in Household (last accessed Sept. 15, 2024),
https://data.census.gov/table/ ACSDT5Y2022.B28002?g=Telephone, = Computer, and
Internet Access&g=040XX00US49.
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On September 7, Plaintiffs sought leave to file a second supplemental complaint and
preliminary injunction, alleging that the legislature had also violated the Publication Clause
of Article XXIII, Section 1. Doc. No. 341.

At a September 9, 2024, status conference, the lieutenant governor’s counsel
represented that “the absolute drop-dead date for getting proofs to the printer is this
Thursday,” i.e., September 12, 2024. Add. B at 9:1-3. Because “ballots need to go to the
printers Thursday,” “[t]hings have to happen before then.” Id. at 9:12-18. Based on the
lieutenant governor’s representations, the district court accelerated the briefing schedule
and set a preliminary injunction hearing for Wednesday, September 11. At the hearing, the
lieutenant governor’s counsel stated a preference for a remedy (which he advised could be
implemented easily at “de minimus” cost) that would “allow Amendment D on the ballot
and then not count any votes toward it.” Add. C at 50:2-51:4.

Following the hearing, the legislature submitted a supplemental brief and
declaration to, among other things, indicate that it had secured space in 35 newspapers to
print the text of Amendments A through D during the week of September 16, 2024—while
protesting that it had no obligation to do so. Defs.” Ex. C-400.

On September 12, the district court granted Plaintiffs’ motions for preliminary
injunction. Add. A at 1. The court ruled that by failing to “fairly and accurately” compose
the ballot language so as “to assure a free, intelligent, and informed vote by the average
citizen,” Amendment D violates Article XXIII, § 1’s Submission Clause and the
fundamental right to vote under Article 1V, § 2. Id. at 8-11. The court further ruled that

Defendants failed to timely publish the amendment in Utah newspapers in violation of
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Article XXIII, § 1. Id. at 12-13. These violations could, the court found, “have Utahns
unwittingly eliminate a fundamental constitutional right that has existed since 1895,”
causing Plaintiffs irreparable harm. /d. a 14.

The court found Defendants would not be harmed by an injunction, attributing any
inconvenience to their own efforts to “truncat[e] deadlines, sidestep[] normal processes,
and propose[] . . . a constitutional amendment . . . with inaccurate descriptions.” /d.

To protect the public’s interest in “the integrity of our democracy,” the court
declared Amendment D void, allowed ballots to be printed as certified, and ordered the
lieutenant governor to ensure that any votes cast for or against the voided amendment not
be counted. /d.

SUMMARY OF ARGUMENT

The district court’s preliminary injunction should be affirmed. The court correctly
applied the law and did not abuse its discretion, either in its factual determinations or in
weighing the injunction factors.

First, the district court correctly concluded that Amendment D’s ballot language
was misleading and counterfactual, violating Article XXIII’s Amendment Submission
Clause and Article IV, § 2’s Right to Vote Clause. This Court, in line with a host of other
state supreme courts, has held that ballot language must not mislead and must allow a
reasonably intelligent voter to understand the amendment. Amendment D’s ballot language
does the opposite. In that way, the legislature has failed to “submit the [] amendment” to

voters as the Constitution requires, and it has abridged and distorted the right to vote. For
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similar reasons, by asserting undue influence over the voting process, the legislature has
violated constitutional guarantees of free elections, free speech, and free government.

Second, the district court correctly concluded that the legislature failed to comply
with Article XXIII, Section 1’s Publication Clause by failing to publish the text of
Amendment D in newspapers across the state for two months. In arguing otherwise,
Defendants ignore text, history, and precedent and essentially ask the Court to rewrite the
Constitution. The Publication Clause is no optional, technical requirement. It ensures
voters are provided—rather than required to seek out—information about how the
legislature seeks to change our Constitution.

Third, the district court did not abuse its discretion in balancing the equities.
Plaintiffs—and the public—are harmed by deceptive ballot language, especially where the
deception masks the true effect of an amendment that would eliminate fundamental
constitutional rights that have existed since 1895. Defendants are not harmed by being
required to follow the Constitution, and the public is not served by voting in an election
infected with deceit and undue influence.

The Constitution has existed since 1895. If the legislature wants to change it, it must
follow the rules for doing so.

ARGUMENT

L. The district court correctly concluded that Defendants’ misleading ballot
language violates Utah law.

The district court properly ruled that Defendants’ deceptive ballot language for

Amendment D violates the Amendment Submission (Article XXIII, § 1) and Right to Vote

14



(Article IV, § 2) Clauses of the Utah Constitution. Defendants’ misleading and inaccurate
ballot summary fails to notify voters that Amendment D eliminates a fundamental
constitutional right that Utahns have held since 1895 and misleads voters about the
Amendment’s purpose and content. Indeed, it is counterfactual in its characterization of
the effect of a favorable vote on the Amendment.

A. Defendants’ deceptive ballot summary violates Article XXIII, Section 1.

The district court correctly ruled that Defendants’ deceptive ballot summary violates
Article XXIII, Section 1 of the Utah Constitution. Article XXIII provides that if two-thirds
of all members elected to each house of the legislature vote in favor of a proposed
amendment, “the said amendment . . . shall be submitted to the electors of the state for their
approval or rejection, and if a majority of the electors voting thereon shall approve the
same, such amendment . . . shall become part of this Constitution.” Utah Const. art. XXIII,
§ 1. The provision’s plain language, as understood in 1895 or today, requires that the
proposed amendment—or at least an accurate summary of it—be submitted to voters for
approval.

This Court “interpret[s] the [C]onstitution according to how the words of the
document would have been understood by a competent and reasonable speaker of the
language at the time of the document’s enactment.” LWVUT, 2024 UT 21, 9 101 (cleaned
up). “When [courts] interpret the Utah Constitution, the ‘text’s plain language may begin
and end the analysis.”” State v. Barnett, 2023 UT 20, q 10, 537 P.3d 212 (quoting South
Salt Lake City v. Maese, 2019 UT 58, q 23, 450 P.3d 1092). But if any doubt exists, courts

“can and should consider all relevant materials.” Maese, 2019 UT 58, 9 23 (quoting In re
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Young, 1999 UT 6, q 15, 976 P.2d 581). This includes “the historical context in which
[constitutional provisions] were ratified.” LWVUT, 2024 UT 21, 9§ 103; see also Salt Lake
City Corp. v. Haik,2020 UT 29, 912, 466 P.3d 178 (noting that determining original public
meaning requires analyzing the provision’s “text, historical evidence of the state of the law
when it was drafted, and Utah’s particular traditions at the time of drafting” (cleaned up)).

As the district court observed, “the most straightforward reading of Article XXIII is
that the actual text of the amendment must be presented to voters.” Add. A at 8. The
legislature, however, has interpreted Article XXIII to allow for the ballot to include “a
ballot title for each proposed amendment . . . submitted by the legislature that [] summarizes
the subject matter of the amendment.” Utah Code § 20A-7-103(3)(c). Such interpretation
may be permissible because of the Clause’s publication requirement, which is intended to
provide notice of an amendment’s full text to voters. See, e.g., Snow v. Keddington, 195
P.2d 234, 238 (1948) (“It should be remembered that the amendment is not printed in full
on the ballot. . . . Such being the case, the notice of importance to the voter is the publication
in the newspapers prior to the general election”). But either way, the plain meaning of
Article XXIII’s requirement that “the said amendment” be “submitted to the electors of the
state for their approval or rejection” cannot plausibly encompass submitting a summary of
the amendment that falsely and misleadingly describes the effect of the amendment as
doing the opposite of what its text accomplishes.

Indeed, as this Court has held, ballot language is not “legally sufficient” if a

“reasonably intelligent voter [would be] misled [] as to what he was voting for or against.”
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Nowers v. Oakden, 169 P.2d 108, 116 (Utah 1946). The Court explained that ballot
questions must be

[flramed with such clarity as to enable the voters to express their will. The

proposition to be voted on must, of course, be placed on the ballot in such

words and in such form that the voters are not confused thereby. The ballot

together with the immediately surrounding circumstances of the election

must be such that a reasonably intelligent voter knows what the question is

and where he must mark his ballot in order to indicate his approval or

disapproval.
1d.

Nowers aligns with the decisions of state supreme courts across the country
interpreting similar constitutional provisions—decisions that have held that such clarity is
necessary for the amendment at issue to be properly “submitted to the electorate.” Utah
Const. art. XXIII, § 1. For example, Article XI, Section 5 of the Florida Constitution
requires that “[a] proposed amendment to or revision of this constitution, or any part of it,
shall be submitted to the electors at the next general election . . . .” Fla. Const. art. XI, § 5.
The Florida Supreme Court has held that “[iJmplicit in this provision is the requirement
that the proposed amendment be accurately represented on the ballot; otherwise, voter
approval would be a nullity.” Armstrong v. Harris, 773 So. 2d 7, 12 (Fla. 2000); Askew v.
Firestone, 421 So. 2d 151, 155 (Fla. 1982) (“[T]he voter should not be misled . . . [T]he
Constitution requires . . . that the ballot be fair and advise the voter sufficiently to enable
him intelligently to cast his ballot.” (citation omitted)).

Numerous other state courts have reached the same conclusion. See, e.g., State

ex rel. Voters First v. Ohio Ballot Bd., 978 N.E.2d 119, 126 (Ohio 2012) (ballot language

“ought to be free from any misleading tendency, whether of amplification, or omission”)
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(cleaned up); Kahalekai v. Doi, 590 P.2d 543, 546, 552-53 (Haw. 1979) (“[ T]he ballot must
enable the voters to express their choice on the amendments presented and be in such form
and language as not to deceive or mislead the public”); Lane v. Lukens, 283 P. 532, 533-34
(Idaho 1929) (voiding constitutional amendment post-election where ballot question did
not communicate the amendment’s effect); Opinion of the Justices, 283 A.2d 234, 236
(Me. 1971) (“an amendment presented to the voters by means of a question which is clearly
misleading i1s void and of no effect”); Ex parte Tipton, 93 S.E.2d 640, 642 (S.C. 1956)
(invalidating a “voter approved” amendment where “the ballot did not submit the question
in the language prescribed by the proposing resolution, but submitted instead the
misleading title of the resolution”); League of Women Voters of Minn. v. Ritchie,
819 N.W.2d 636, 647 (Minn. 2012) (holding amendment submission clause violated where
“the ballot question as framed is ‘so unreasonable and misleading as to be a palpable

299

evasion of the constitutional requirement to submit the law to a popular vote’”) (citation
omitted); Knight v. Martin, 556 S.W.3d 501, 506-07 (Ark. 2018) (a “ballot title must be an
impartial summary of the proposed amendment, and it must give the voters a fair
understanding of the issues presented and the scope and significance of the proposed
changes in the law” (cleaned up)); Dacus v. Parker, 466 S.W.3d 820, 823, 826 (Tex. 2015)
(recognizing common law protection from misleading ballot and noting that “ballot title
must be an impartial summary of the proposed amendment, and it must give the voters a

fair understanding of the issues presented and the scope and significance of the proposed

changes in the law” (cleaned up)).
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Indeed, just last week, the Texas Supreme Court ordered a ballot measure removed
from the ballot, holding that the common law protects the right to a truthful and accurate
ballot and “limits” discretion over ballot language, which must not “misle[a]d” voters. In re
Dallas HERO, --- S.W.3d ---, 2024 WL 4143401, at *3-4 (Tex. Sept. 11, 2024). The Texas
Supreme Court has recognized this common law right of voters not to be “misled” since
the late 1800s. Reynolds Land & Cattle Co. v. McCabe, 12 S’W. 165, 165 (Tex. 1888); City
of Austin v. Austin Gas Light & Coal Co., 7 S.W. 200, 205 (Tex. 1887). Other cases
likewise demonstrate that this rule is no modern invention. See, e.g., Brown v. Carl, 82
N.W.1033, 1034 (Iowa 1900) (holding that it is a “manifest” limitation on governments
that they cannot present “misleading” ballot language); Jersey v. Peacock, 223 P. 903,
904-05 (Mont. 1924) (considering whether ballots “were so misleading as to have resulted
in conveying misinformation to voters, and thereby preventing a free and untrammeled
expression of their intentions in casting their votes™).

Further, courts have held that accurate ballot language is particularly necessary
“where a proposed constitutional revision results in the loss or restriction of an independent
fundamental state right.” Armstrong, 773 So. 2d at 17-18 (citing People Against Tax
Revenue Mismanagement v. County of Leon, 583 So. 2d 1373, 1376 (Fla. 1991)) (“This is
especially true if the ballot language gives the appearance of creating new rights or
protections when the actual effect is to reduce or eliminate rights or protections already in
existence.”).

The Florida Supreme Court’s decision in Askew is illustrative. There, the court

considered the validity of a ballot summary for a proposed amendment that would have
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banned former legislators from lobbying for two years after leaving office unless they fully
disclosed their financial interests. 421 So. 2d at 156. Although the ballot summary was
consistent with the amendment’s text, the Florida Supreme Court struck the proposed
amendment from the ballot because the summary failed to disclose that the Constitution
already prohibited lobbying by former legislators for a two-year period, with no exception
for financial disclosures. Id. The Court reasoned that by failing to explain the existing
constitutional provision, the summary “fails to give fair notice of an exception to a present
prohibition.” Id. The purpose of the amendment, the Court reasoned, was to “remove the
two-year ban on lobbying by former legislators,” but the ballot summary was “disguised
as something else” and impermissibly “fl[ew] under false colors.” /d. Because the ballot
summary was “so misleading to the public concerning material changes to an existing
constitutional provision,” it was stricken. /d.

Likewise in Armstrong, the Florida Supreme Court struck a proposed constitutional
amendment where the ballot summary omitted the main purpose of the Amendment, which
was to nullify the constitution’s ban on cruel or unusual punishment. 773 So. 2d at 17-18.
“The main effect of the amendment is not stated anywhere on the ballot.” /d. (emphasis in
original). Invalidating the amendment, the Court explained that the accuracy requirement
“ensure[s] that each voter will cast a ballot based on the full truth. To function effectively—
and to remain viable—a constitutional democracy must require no less.” /d. The misleading
ballot summary, the Court explained, would have caused voters to favor the amendment

“on the false premise that the amendment will promote the basic rights of Florida citizens”
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and gave “no hint of the radical change in state constitutional law that the text actually
foments.” /d.

Strict judicial enforcement of the accuracy requirement was particularly necessary,
the Court explained, because “the amendment’s main effect is to nullify a fundamental
state right that has existed in the Declaration of Rights since this state’s birth over a century
and half ago.” Id. (emphasis in original). When “citizens are being called upon to nullify
an original act of the Founding Fathers, each citizen is entitled—indeed, each 1is
duty-bound—to cast a ballot with eyes wide open.” Id. at 22.

Consistent with these precedents, the district court correctly concluded that
Amendment D’s false and misleading ballot summary—one that leads voters to believe
adoption of the amendment would strengthen a fundamental right when it would in reality
extinguish that right—fails to submit the amendment to the voters and thus violates Article
XXIII, § 1.

First, the ballot summary says nothing about how the Amendment would eliminate
the public’s constitutional right to alter or reform the government without legislative
interference. Instead, the ballot summary asks voters: “Should the Utah Constitution be
changed to strengthen the initiative process by . . . [c]larifying the voters and legislative

bodies’ ability to amend laws.”>!

31 Office of the Lieutenant Governor, 2024 General Election Certification at 34-35,
https://vote.utah.gov/wp-content/uploads/sites/42/2024/09/2024-Official-General-
Election-Certification.pdf (emphasis added).
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As the district court observed, this language “amplifies by using ‘strengthen’ and
simultaneously omits the material and consequential change, that the legislature will have
the unlimited right to change law passed by citizen initiative. The omission entirely
eliminates the voters’ fundamental constitutional right.” Add. A at 9; see Askew, 421 So. 2d
at 156; Armstrong, 773 So. 2d at 17-18, 21. While the Amendment “does strengthen and
clarif[y] the legislature’s power to change laws passed by citizen initiatives for any
reason,” it does so “at the expense of the people’s Legislative power. . . . This significantly
impacts and weakens the people’s fundamental rights under the Utah Constitution.” Add.
A at 10.

Tellingly, the legislature showcased the result of the Amendment voters would
likely find appealing—*“[p]rohibiting foreign influence on ballot initiatives and
referendums.” But it camouflaged the result voters would likely find repellent—
empowering the legislature to veto citizen initiatives. The ballot summary leaves as a
mystery what the “clarif[ication]” actually is. Instead, it comforts voters by assuring them
that the clarif[ication] will “strengthen” the people’s initiative powers. That is false.

Indeed, the text of the Amendment—in sweeping language—wholesale exempts the
legislature from complying with any constitutional provision when it acts to amend, repeal,

or enact laws in relation to voter-approved initiatives.>? This Constitution-free zone created

32 See S.J.R. 401, Proposal to Amend Utah Constitution — Voter Legislative Power, 65th
Leg., 2024 4th Spec. Sess. (Utah 2024), https://le.utah.gov/
~2024S54/bills/static/SJIR401.html  (“Notwithstanding any other provision of this
Constitution, the people’s exercise of their Legislative power . . . does not limit or preclude
the exercise of Legislative power, including through amending, enacting, or repealing a
law, by the legislature . . . .”) (emphasis added).
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by the Amendment’s text is a far cry from the existing constitutional provision, which
limits the legislature’s power to impair voter-initiated government reforms. Exempting the
legislature from any constitutional restraint when it seeks to undo government reform
initiatives does not “strengthen” the initiative process.

Second, the ballot summary falsely asserts that “[i]f approved, state law would also
be changed to . . . [e]stablish requirements for the legislature to follow the intent of a ballot
initiative.” To the contrary, the current Constitution establishes requirements for the
legislature to follow the intent of a ballot initiative—it cannot impair government reform
initiatives if it does so in a manner that is not narrowly tailored to serve a compelling
government interest. LWVUT, 2024 UT 21, 9 75. Amendment D’s central feature is to
eliminate the requirement that the legislature follow the intent of a ballot initiative. In this
regard, the ballot language is not only misleading, but counterfactual—it tells voters the
opposite of what will occur if the Amendment is approved.

Below, the legislature erroneously relied on S.B. 4003 to support the proposed
ballot language. S.B. 4003 is a contingent statute that purports to require the legislature, if
it amends an initiative in the first general session following its adoption, to defer to “to the
initiative by amending the law in a manner that, in the legislature’s determination, leaves

intact the general purpose of the initiative.”** No deference is required if money is at stake,

33 Office of the Lieutenant Governor, 2024 General Election Certification at 34-35,
https://vote.utah.gov/wp-content/uploads/sites/42/2024/09/2024-Official-General-
Election-Certification.pdf.

34 S.B. 4003, Statewide Initiative and Referendum Amendments, 65th Leg., 2024 4th Spec.
Sess. (Utah 2024), https://le.utah.gov/~2024S4/bills/static/SB4003.html (emphasis added).
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and the provision does not apply at all to an outright repeal of the initiative—or legislative
action in subsequent sessions. /d.

But more fundamentally, Amendment D renders S.B. 4003 a nullity. If Amendment
D is adopted, the Constitution will free the legislature of any requirement to defer to the
purpose of initiatives. To the extent S.B. 4003 could have ever been characterized as a
“require[ment]” on the legislature, the statute is meaningless because it endeavors to
achieve by statute what the Constitution would foreclose. It is fundamentally
counterfactual to tell voters that, if Amendment D is approved, state law would “be
changed to . . . [e]stablish requirements for the legislature to follow the intent of a ballot
initiative.”

Third, the ballot summary misleads voters regarding a right contained in the Utah
Constitution’s Declaration of Rights since the state’s founding. As the Florida Supreme
Court held in Armstrong, courts must be especially vigilant in guarding against deceptive
ballot summaries where “the amendment’s main effect is to nullify a fundamental state
right that has existed in the Declaration of Rights since the state’s birth . . ..” 773 So. 2d
at 21 (emphasis in original). Such is the case here.

Amendment D does not satisfy the standard this Court set forth in Nowers. It is not

“legally sufficient” because a “reasonably intelligent voter [would be] misled as to what he

was voting for or against.” 169 P.2d at 116.

35 Office of the Lieutenant Governor, 2024 General Election Certification at 34-35,
https://vote.utah.gov/wp-content/uploads/sites/42/2024/09/2024-Official-General-
Election-Certification.pdf.
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Defendants assert (at 12-13) that the legislature is due “significant deference” in
summarizing proposed amendments. Nothing in Nowers suggests such a standard.
Defendants highlight (at 12) the Nowers Court’s observation that there was “no general
legislative mandate as to how a proposition must be worded on the ballot.” /d. But that
observation only shows that Nowers articulates a constitutional obligation not to mislead.
Defendants do not contend that any other Utah precedent supports their position.

Nor do Defendants accurately characterize other states’ precedent. For example,
citing (at 13) Advisory Opinion, 384 So. 3d 122, 127 (Fla. 2024), Defendants claim that
Florida law ‘“has changed” to reject the standard outlined in Armstrong—i.e., that a ballot
summary must accurately summarize a proposed amendment. 773 So. 2d at 12. But entirely
consistent with Armstrong, the Advisory Opinion actually held that a ballot summary must
“provide fair notice of the content of the proposed amendment so that the voter will not be
misled as to its purpose, and can cast an intelligent and informed ballot.” 386 So. 3d at 132
(citation omitted). In analyzing that question, the Florida Supreme Court noted that “the
ballot summary” in question was not a summary like Amendment D at all. Rather, it was
“a nearly verbatim recitation of the proposed amendment language,” id. at 136, and would
not “give voters a false impression about what is contained in the actual text of the proposed
amendment,” id. at 134. The takeaway from Advisory Opinion and the other cases cited by
Defendants is that even if the legislature has discretion in drafting a ballot summary, that
discretion does not extend to misleading voters.

Even if this Court adopted Defendants’ proposed standard, the ballot summary for

Amendment D would still fail. Defendants’ only argument that the ballot language is not
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misleading appears in a footnote in their brief, and it is nonsensical. Their principal
contention is that the district court “misread the amendment.” Pet. at 10. But the district
court’s conclusion is indisputable: “the short summary the legislature chose does not
disclose the [amendment’s] chief feature, which is also the most critical constitutional
change — that the Legislature will have the unlimited right to change laws passed by citizen
initiative.” Add. A at 10. “Given this glaring omission, the ballot [summary] is
‘counterfactual.”” Id. (citation omitted).

Ignoring this reality, Defendants claim (at 11) that the district court did not apply
the “reasonably intelligent voter” standard set out in Nowers, disregarded its “evidence,”
and “presumed” that Utahns “cannot read, cannot think, and cannot ultimately cast an
informed vote on Amendment D.” In essence, Defendants’ central argument is that voters
should be smart enough to know the ballot language is false. This is akin to a con artist
arguing that his mark “should not have trusted or believed me.” Johnson v. Allen, 158 P.2d
135, 137 (Utah 1945).

Even if voters were obligated to distrust their ballots and conduct their own search
for the truth, the “surrounding circumstances” evidence Defendants cite does not solve
their dilemma. While Defendants overload their appendix with online news articles about
the special session and this litigation, not a single one of their cited materials includes the
full text of proposed Amendment D. Moreover, as Defendants admit, voter information
pamphlets are not yet available to voters and will only be posted online. And those
pamphlets will be drafted by the very legislators who drafted Amendment D’s deceptive

ballot language.
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Defendants cite (at 11) Dutton v. Tawes, 171 A.2d 688, 692 (Md. 1961), for the

(133

proposition that the Court should not “‘assume’ that the ‘people who voted . . . did not
understand the issue on which they voted’ given extensive news coverage about a ballot
measure.” But in Dutton the only allegation was of a publication failure. Id. at 690. The
court explained that had the suit been filed before the election, it would have strictly
enforced the publication requirement, but because it was filed affer the election, a
substantial compliance rule would apply and there had been sufficient pre-election public
attention to educate voters. Id. at 693. Moreover, the court emphasized that the issue
“turn[s] fundamentally on whether the mistake in procedure has caused harm by misleading
the electorate or by tending to prevent or frustrate an intelligent and full expression of the
intent of the voters,” Id. (emphasis added). Dutton does not aid Defendants.>®

Defendants characterize (at 1) the district court’s order voiding Amendment D as
“unprecedented.” But Defendants’ deceptive ballot language is unprecedented. In any
event, this Court has previously invalidated a voter-approved constitutional amendment
for violating Article XXIII, Section 1. In 1960, voters approved an amendment granting
the executive and legislative branches emergency powers in the event of enemy attack.
H.J.R.2, 1959 Gen. Sess. (Utah 1959). This Court held that the amendment violated Article

XXIII’s prohibition on multiple-subject amendments. See Lee v. State, 367 P.2d 861, 863-

64 (Utah 1962). In response, the legislature proposed an amendment to abrogate Lee. See

36 Defendants’ reliance on Commonwealth Telephone Co. v. Public Service Comm’n,
263 N.W. 665, 668 (Wis. 1935), is also misplaced because that case involved no allegation
of misleading ballot language.
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S.J.R. 1, 1969 Leg., Gen. Sess. (Utah. 1969). The ballot language for that amendment—
the last time that the legislature abrogated a constitutional holding of this Court—stands in
stark contrast to this case. The 1970 ballot question for Proposition 1 forthrightly explained
that the amendment would change the Constitution to allow for proposed amendments

covering multiple subjects, as shown below:>’

Propesition Neo, |

4 CONSTITUTION AMENDMENT PROCEDURE

: ) Yk (Gateway Amendment)

- ““The State Constitution shall be smended to provide that revision

: or amendment of an entire article or the addition of a new article

. | 1o the Constitwtion may be proposed and voted upon as a single

- | .. proposition. The amendment may relate to one subject, or any

: mnhrnluﬁjnnumdmmdﬂrnrmmlmuhmmmhﬂm
articles of the Constitution if these provisions are germane to the
subject matter of the article being revised or amendad or being
proposed s a new article, AGAINST
(Amending Section | of Article XXII0)

It did not, for example, say: “Shall the Constitution be amended to strengthen voters’ power
to evaluate proposed amendments by clarifying their scope.” Instead, it honestly explained
that, if approved, voters could be posed with a single amendment addressing multiple
subjects. The Constitution demands that honesty.

Under any standard, the ballot language certified by Defendants fails to submit “the
Amendment” to voters as Article XXIII, § 1 requires because it omits the central feature of

the Amendment, misleads voters, and 1s counterfactual.

37 The Sun Advocate at 24 (Oct. 29, 1970),
https://newspapers.lib.utah.edu/search?facet_type=%22page%22&gallery=1&rows=200
&parent 1=25324043#g23.
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B. Defendants’ deceptive ballot summary violates Article IV, Section 2.

Defendants’ deceptive ballot summary also violates Article IV, § 2 of the Utah
Constitution. Utah’s Right to Vote Clause provides that “[e]very citizen of the United
States, eighteen years of age or over, who makes proper proof of residence in this state for
thirty days next preceding any election, or for such other period as required by law, shall
be entitled to vote in the election.” Utah Const. art. IV, § 2 (emphasis added). As the district
court held, “Utah law unequivocally acknowledges that the right to vote is fundamental to
our democracy and our representative form of government.” Add. A at 11 (citing Rothfels
v. Southworth, 11 Utah 2d 169, 176,356 P.2d 612, 617 (1960)). Indeed, the right to vote is
considered “more precious in a free country” than any other right. Gallivan v. Walker, 2002
UT 89, 9 24, 54 P.3d 1069, 1081 (quoting Reynolds v. Sims, 377 U.S. 533, 560 (1964)).

The plain language of the Clause’s text provides an affirmative mandate to protect
the right to vote, stating that “[e]very citizen” who meets certain eligibility requirements
“shall be entitled to vote.” Utah Const. art. IV, § 2 (emphasis added). The use of “shall”
signifies a command and a right secured to the people. Moreover, at the time of the adoption
of the Constitution, “vote” meant “to express or signify the mind, will, or preference,” and
to provide an “opinion of a person.” Webster’s Practical Dictionary (1884). This means
that the Right to Vote Clause protects more than just physically casting a ballot; Defendants
themselves have emphasized that voting is how a voter “express[es] . . . his will, preference,
or choice.” Br. of Petitioners at 52, LWVUT, No. 20220991-SC (Mar. 31, 2023),

https://campaignlegal.org/document/petitioners-brief  (quoting Vote, Black’s Law

Dictionary (1891)).
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Historical evidence shows that the Framers rejected additional voter qualifications,
such as longer residency requirements and literacy tests.*® Their efforts to make voting
more accessible suggest that Utah’s right to vote is expansive, and as the lower court
previously held, protects against government action that prevents “the true public will”
from being “ascertained” or causes it to be “distorted.” Doc. 140 at 55.

More than a century of this Court’s precedents have held that the right to vote must
be “meaningful” and undiluted. Shields v. Toronto, 16 Utah 2d 61, 66, 395 P.2d 829,
832-33 (1964). This Court has held that the right to vote cannot be “abridged, impaired, or
taken away, even by an act of the legislature,” which must instead “secure[] a fair
expression at the polls.” Earlv. Lewis, 77 P. 235, 237-38 (Utah 1904); Nowers, 169 P.2d at
117. As the district court ruled, the Right to Vote Clause “guarantees ‘more than the
physical right to cast a ballot[,]’” Add. A at 11, as “the goal of an election ‘is to ascertain
the popular will, and not to thwart it” and ‘aid’ in securing ‘a fair expression at the polls.’”
1d. (quoting Earl, 77 P. at 237-38). As such, government action violates the Right to Vote
clause if it renders the “right to vote . . . improperly burdened, conditioned, or diluted.”
Dodge v. Evans, 716 P.2d 270, 273 (Utah 1985).

Both Defendants and their amici mistakenly suggest that it is the district court’s

decision—as opposed to Defendants’ conduct—that imperils the right to vote. Pet. at 2, 14;

Utah Republican Party (URP) Amicus Br. at 17-18. But it was the legislature’s actions to

38 C.J. Christine Durham, Daniel J.H. Greenwood & Kathy Wyer, Utah’s Constitution:
Distinctively Undistinctive, in George E. Connor & Christopher W. Hammons (eds.), The
Constitutionalism of American States (Univ. of Missouri Press, 2006),
https://sites.hofstra.edu/daniel-greenwood/utahs-constitution-distinctively-undistinctive/.
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hastily produce a false and misleading ballot question for Amendment D that would have
prevented voters from meaningfully exercising their franchise. The voting rights
Defendants purport to defend ring hollow when the proposed vote is infected with
inaccuracy of the legislature’s own making.

C. Defendants’ violation of the Free Elections Clause, Free Speech
protections, and Free Government Clauses provide alternative grounds
for affirmance.

Defendants’ misleading ballot language also violates Article I, § 17 (free elections),
Article I, §§ 1 and 15 (free speech and expression), and Article I, §§ 2 and 27 (free
government) of the Utah Constitution. All of these claims incorporate the meaning of
“free,” which as defined in the 1891 Black’s Law Dictionary meant “[u]nconstrained;
having power to follow the dictates of his own will,” ‘[e]njoying full civic rights,” and
‘[n]Jot despotic; assuring liberty; defending individual rights against encroachment by an
person or class; instituted by a free people; said of governments, institutions, etc.”” Free,
Black’s Law Dictionary, 1st ed. 1891. Indeed, even Defendants in their prior briefing in
this Court acknowledged that the Free Elections Clause prohibits undue influence by the
government in administering elections—the very thing the Amendment D’s ballot

summary seeks to achieve. See Pet’rs’ Br. at 40, 42, LWVUT, No. 20220991-SC (Mar. 31,

2023), https://campaignlegal.org/document/petitioners-brief.

The parties briefed these alternate grounds for affirmance in the proceedings below.
See Defs.” Ex. B (Plaintiffs’ Motions for Preliminary Injunction); Defs.” Ex. C
(Defendants’ Preliminary Injunction Response); Doc. 371 (Plaintiffs’ Preliminary

Injunction Reply). “[I]t is well established that an appellate court may affirm the judgment
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appealed from if it is sustainable on any legal ground or theory apparent on the record, even
if it differs from that stated by the trial court.” LWVUT, 2024 UT 21, 9 173 (cleaned up).
Plaintiffs incorporate those arguments as alternative grounds for affirming the district
court’s judgment.*’

II. Defendants violated the Publication Clause of Article XXIII, Section 1.

The district court likewise correctly concluded that Plaintiffs are likely to succeed
on the merits of their Article XXIII, Section 1 Publication Clause claim. As the district
court found, Defendants have taken no steps to comply under any plausible conception of
the Clause’s requirements.

A. The text, precedent, and history of the Publication Clause reflect a
mandatory requirement.

The Utah Constitution provides that after approving a proposed amendment,

[T]he legislature shall cause the same to be published in at least one
newspaper in every county of the state, where a newspaper is published, for
two months immediately preceding the next general election, at which time
the said amendment or amendments shall be submitted to the electors of the
state for their approval or rejection, and if a majority of the electors voting
thereon shall approve the same, such amendment or amendments shall
become part of this Constitution.

Utah Const. art. XXIII, § 1. Meanwhile, Article I, Section 26 states that “[t]he provisions
of this Constitution are mandatory and prohibitory, unless by express words they are

declared to be otherwise.” Utah Const. art. I, § 26; see Barnett, 2023 UT 20, 9 27 (“Section

3% The Court need not reach Plaintiffs> § 20A-7-103(3) claim, as the constitutional claims
resolve the case without needing to determine the existence of a statutory right of action.
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26 means that . . . courts cannot ignore the constitution. That is, courts are not free to pick
and choose which parts of the constitution they will enforce.”).

This Court has held that the Publication Clause’s requirements are mandatory. In
Snow v. Keddington, the Court adjudicated a request to invalidate a successful
constitutional amendment on the grounds that a county clerk had failed to post the correct
“effective date”—which was part of the text of the amendment—on a polling station poster
as required by statute. 195 P.2d 234, 237-38 (Utah 1948). The Court observed that “[u]nder
the constitutional provision, Section 1, Article XXIII, the legislature is required to have
the amendment published in at least one newspaper in every county of the state, where a
newspaper is published, for two months immediately preceding the next general election.”
Id. at 238 (emphasis added). The Court explained that because the text of the amendment
is not printed on the ballot in full, “the notice of importance to the voter is the publication
in the newspapers prior to the general election. This is the publication that permits the voter
time to consider the merits or demerits of the proposed change.” Id. The Court reasoned
that “[a]ll voters throughout the state are entitled to notice,” and that “[u]nder our
constitutional requirements, notices must be carried in the newspapers.” Id. (emphasis
added). The Court further explained that

the probabilities and possibilities of the voter being fully informed of the

context of an amendment are reasonably assured if the publication is in the

newspapers. Accordingly, the method of notice prescribed by the constitution

is one reasonably calculated to give notice to the voters, and this method was

here complied with. This is sufficient to sustain a finding that the proposed
amendment . . . was submitted to the voters for approval or disapproval.
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Id. Snow thus makes clear that compliance with the Publication Clause is mandatory, and
a proposed amendment that fails to comply has not been “submitted to the electors of the
state” as Article XXIII, Section 1 requires.

The Snow Court had no trouble understanding the meaning of the Publication Clause
because its words are plain. (And, in that case—unlike this one—the legislature did cause
publication to occur as required.) The historical evidence also shows that the Snow Court’s
interpretation is consistent with the Clause’s original public meaning.*°

The legislature shall cause publication in newspapers. The plain meaning of the
word “cause” in 1895 was “[t]hat which produces an effect.” Cause, Black’s Law
Dictionary 181 (Isted. 1891); see Barnett, 2023 UT 20, 9 10 (“When [courts] interpret the
Constitution, the ‘text’s plain language may begin and end the analysis.” (cleaned up)).
The “effect” that the legislature must “cause” is the amendment “to be published in at least
one newspaper in every county of the state, where a newspaper is published, for two months
immediately preceding the next election.” Utah Const. art. XXIII, § 1. A “cause” cannot
exist without an “effect.” And because the Clause tasks the legis/ature with producing the
specified effect, the Clause makes the /egislature the responsible party for ensuring
publication occurs as required.

History shows that the original public meaning accords with this commonsense

understanding. This Court has explained that the work of the earliest legislatures—

40 The historic sources cited below are available online and easier to navigate and view
electronically. Given that, and the exigencies of the briefing schedule, Plaintiffs have
provided hyperlinks to the relevant documents. They are happy to provide hard copies of
any cited materials at the Court’s request.
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including the Code of 1898—*“can provide persuasive evidence about what the people of
Utah would have understood our state constitution to mean.” Maese, 2019 UT 58, 9 46.
The second Utah legislature—elected in 1896 and convened in 1897—approved the
first five proposed amendments to the 1895 Constitution.*! These joint resolutions
expressly provided that “[t]he Secretary of State is hereby ordered to cause this proposition
to be published in at least one newspaper in every county of the state where a newspaper
is published for two months immediately preceding the next general election.”*? The
Secretary did so, and thus the 1898 legislature satisfied its obligation to cause the
publication as required.* The text and history reveal an original public meaning obligating

the legislature to take steps to ensure compliance with the Publication Clause.

41 All five were rejected by voters at the November 8, 1898 election. See Jean Bickmore
White, Charter for Statehood: The Story of Utah’s State Constitution 92 (1996).

2 See HJR. 23 § 2 1897 Leg., Gen. Sess. (Utah 1897),
https://images.archives.utah.gov/digital/collection/432n/id/2743/rec/4; HJ.R. 7 § 2, 1897

Leg., Gen. Sess. (Utah 1897),
https://images.archives.utah.gov/digital/collection/432n/1d/3198/rec/46; S.J.R. 6 § 2, 1897
Leg., Gen. Sess. (Utah 1897),
https://images.archives.utah.gov/digital/collection/428/id/165139/rec/43; SJR. 7 § 2,
1897 Leg., Gen. Sess. (Utah 1897),

https://images.archives.utah.gov/digital/collection/428/id/165146/rec/43; SJR. 9 § 2,
1897 Leg., Gen. Sess. (Utah 1897), https://images.archives.utah.gov/digital/collection/
428/id/165160/rec/43.

8 See, eg, Easterm Utah  Advocate at 4  (Sept. 1, 1898),
https://newspapers.lib.utah.edu/search?facet_type=%22page%22&gallery=1&rows=200
&parent 1=2754677#g3 (Carbon County); Davis County Clipper at 4 (Sept. 2, 1898),
https://newspapers.lib.utah.edu/search?facet_type=%22page%22&gallery=1&rows=200
&parent 1=1121911#g0 (Davis County); Grand Valley Times at 1 (Sept. 2, 1898),
https://newspapers.lib.utah.edu/search?facet_type=%22page%?22&gallery=1&rows=200
&parent 1=20055730#g0 (Grand County); The Salt Lake Tribune at 7 (Sept. 7, 1898),
https://newspapers.lib.utah.edu/search?facet_type=%22page%22&gallery=1&rows=200
&parent _1=12794589#g6 (Salt Lake County); The Vernal Express at 1 (Sept. 1, 1898),
https://newspapers.lib.utah.edu/search?facet_type=%22page%?22&gallery=1&rows=200
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https://newspapers.lib.utah.edu/search?facet_type=%22page%22&gallery=1&rows=200&parent_i=21233360#g0

Published in one newspaper in every county. The public in 1895 would have
understood “newspaper” to be a printed publication of news, opinion, notices, and
advertisements to which people subscribed and which were circulated for delivery. The
internet did not exist in 1895, and thus at the time “newspaper” could only mean a physical,
printed newspaper—thus the word newspaper. But more important than its physical paper
form is the concept of circulation—delivery of the newspaper to subscribers’ homes at a
regular interval.*

The 1898 Code reflects the centrality of circulation to proper newspaper notice. For
example, the Code required county and municipal clerks to publish lists of candidate
nominations in local newspapers and that “[t]he clerk or recorder in selecting the respective
papers for such publication, shall select those which, according to the best information he
can obtain, have the largest circulation within the county.” Utah Code § 18-3-830 (1898).
The 1898 Code is replete with references to circulation of newspapers. See, e.g., id. § 4-90
(“newspaper having general circulation” in a county); id. § 7-231 (requiring city auditor to

publish report of financial condition of city “in some newspaper having a general

circulation in the city”); id. § 10-17-302(18) (requiring cities to publish new ordinances in

&parent 1=21233360#g0 (Uintah County); The Wasatch Wave at 2 (Sept. 2, 1898),
https://newspapers.lib.utah.edu/search?facet_type=%22page%?22&gallery=1&rows=200
&parent 1=21992735#g0 (Wasatch County); The Ogden Daily Standard at 7 (Sept. 6,
1898),
https://newspapers.lib.utah.edu/search?facet_type=%22page%?22&gallery=1&rows=200
&parent 1=7643699#g6 (Weber County).

4 See, e.g., University of Utah, Utah Digital Newspapers, Deseret Evening News (1867-
1920), https://digitalnewspapers.org/newspaper/?paper=Deseret%20News (noting that
paper had daily delivery to city subscribers and semi-weekly delivery to rural subscribers).
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“some newspaper having a general circulation in such town™). This ensured that citizens
received—rather than were required to seek out—the text of proposed constitutional
amendments.

Perhaps most instructive of the original public meaning of “newspaper” is the fact
that the 1895 Constitution proposed by the Convention was printed for the public to read
in newspapers.* A “competent and reasonable” Utahn in 1895 would have understood a
“newspaper” to be something like the “newspaper” he or she used in May 1895 to read the
proposed Article XXIII, Section 1. Maese, 2019 UT 58, 9 19 n.6.

Moreover, publication is required in at least one newspaper that physically publishes
its papers within each county, i.e., local newspapers, not papers of statewide circulation.
The 1898 Code distinguished publication from geographic circulation. See, e.g., Utah Code
§ 11-3-377 (1898) (requiring directors of banks to post notice regarding public auction of
stock “in a newspaper published in the county where the bank is located, or, if no
newspaper is published therein, then in any newspaper having general circulation in such
county”); id. § 4-90 (required notices of assignment by “publication in some newspaper in
the county, and if none, then in a newspaper having general circulation therein”); see also
State v. Bd. of Comm rs of Big Horn Cnty.,250 P. 606, 609 (Mont. 1926) (holding that “the
word ‘published’ . . . means printed and published. It refers to a newspaper having its home
in the county” (cleaned up)). This understanding likewise accords with the practice of the

second Utah legislature, which proposed the first five amendments. See supra note 42.

4 See, e.g., Supplement: Constitution, The Salt Lake Herald, May 8, 1895,
https://chroniclingamerica.loc.gov/lccn/sn85058130/1895-05-08/ed-1/.
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For two months preceding the next general election. Unlike the “cause” and
“newspaper” requirements, the temporal requirement of the Publication Clause is
susceptible to more than one plausible meaning. Are the two months immediately
preceding the next general election the two calendar months that do so—i.e., September
and October? Or is “two months” a quantity of days that immediately precede election day
itself?

The “Rules of Construction” provision of the 1898 Code provides that “[t]he word
‘month’ means a calendar month unless otherwise expressed.” Utah Code § 65-2-2498(1)
(1898); see Salt Lake City Corp. v. Haik,2020 UT 29, q 35,466 P.3d 178 (noting persuasive
value of 1898 Code to original public meaning of constitutional terms). But the phrase
“immediately preceding the next general election” in Article XXIII, Section 1 may
constitute an expression otherwise, rendering the rule of construction inapposite.

The historical evidence of how the early legislatures caused publication to occur is
instructive. Newspaper records reveal that in both 1898 and 1900, the legislature caused
(via the Secretary of State) the text of the first eight proposed constitutional amendments

to begin being published no later than September 7, 1898, and September 5, 1900.%¢ The

4 See supra note 42 (1898 examples); Park Record at 2 (Sept. 1, 1900),
https://newspapers.lib.utah.edu/search?facet_type=%22page%22&gallery=1&rows=200
&parent 1=8331665#g1 (Summit County); Eastern Utah Advocate at 4 (Aug. 30, 1900),
https://newspapers.lib.utah.edu/search?facet_type=%22page%22&gallery=1&rows=200
&parent 1=2761859#g3 (Carbon County); Beaver County Blade at 2 (Sept. 1, 1900),
https://newspapers.lib.utah.edu/search?facet_type=%22page%?22&gallery=1&rows=200
&parent 1=28501750#g1 (Beave County); Logan Nation at 3 (Sept. 3, 1900),
https://newspapers.lib.utah.edu/search?facet_type=%22page%22&gallery=1&rows=200
&parent 1=4690425#g6 (Cache County); Ogden Daily Standard at 4 (Sept. 5, 1900),
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1898 election occurred on Tuesday, November 8 while the 1900 election occurred on
Tuesday, November 6. This suggests that the earliest legislatures viewed the “two month”
requirement as commencing on the same date in September as the date in November that
“immediately preced[es]” the date of “the next general election.” Utah Const. art. XXIII, §
1.

This understanding also fits best with the text. It avoids the error inherent in
assuming “two months” means 60 days—given that no consecutive two calendar months
each have 30 days—and it avoids the “gap” between election day and the preceding full
two calendar months of September and October.

Another question is how frequently publication must occur “for two months
immediately preceding the next general election.” Utah Const. art. XXIII, § 1. In 1898, the
legislature caused publication to occur in every issue of each newspaper in which the
proposed amendments were printed for the two-month period—regardless of whether the

particular county newspaper had daily, semi-daily, or weekly circulation schedules. 4’ This

https://newspapers.lib.utah.edu/search?facet_type=%22page%22&gallery=1&rows=200
&parent_1=7689379#¢3 (Weber County).

47 See, e.g., FEastern Utah Advocate,
https://newspapers.lib.utah.edu/search?page=2&facet paper=%22Easternt+Utah+Advocat
e%22&facet_type=issue&date tdt=%5B1898-01-01T00%3A00%3A00Z+TO+1898-12-
31T00%3A00%3A002%5D (Carbon County) (amendment text published weekly from
September 1, 1898 through November 3, 1898) Davis County Clipper,
https://newspapers.lib.utah.edu/search?page=2&facet_paper=%22Davis+County+Clipper
%22&facet_type=issue&date tdt=%5B1898-01-01T00%3A00%3A00Z+TO+1898-12-
31T00%3A00%3A002%5D (Davis County) (amendment text published weekly from
September 2, 1898 through November 7, 1898); Grand Valley Times,
https://newspapers.lib.utah.edu/search?facet_paper=%22Grand+Valley+Times%22&face
t type=issue&date tdt=%5B1898-01-01T00%3A00%3A00Z+TO+1898-12-
31T00%3A00%3A002%5D (Grand County) (amendment text published weekly from
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interpretation by the earliest legislature best accords with the constitutional text, i.e., “for
two months,” and best serves the purpose of ensuring maximal notice to voters of the
proposed amendment. See Snow, 195 P.2d at 238.

Under this reading, the legislature must have caused the publication of Amendment
D in newspapers from September 4, 2024, through November 4, 2024. But under no
plausible reading did it comply.

At which time said amendment . . . shall be submitted to the electors. The only
time the text of Article XXIII, Section 1 permits amendments to be submitted to the electors
1s “[a]t which time” they have completed being published in newspapers for two months
immediately preceding the election day. /d. Consistent with this, the Snow Court made

clear that publication in the newspapers was necessary for the amendment to be considered

September 2, 1898 through November 4, 1898); The Salt Lake Tribune,
https://newspapers.lib.utah.edu/search?page=10&facet _paper=%22Salt+Lake+Tribune%
22&facet_type=issue&date tdt=%5B1898-01-01T00%3A00%3A00Z+TO+1898-12-
31T00%3A00%3A002%5D (Salt Lake County) (amendment text published daily from
Sept. 7, 1898 through November 7, 1898). The Vernal Express,
https://newspapers.lib.utah.edu/search?page=2&facet paper=%22Vernal+Express%22&f
acet_type=issue&date tdt=%5B1898-01-01T00%3A00%3A00Z+TO+1898-12-
31T00%3A00%3A002%5D (Uintah County) (amendment text published weekly from
September 1, 1898 through November 3, 1898); The Wasatch Wave
https://newspapers.lib.utah.edu/search?page=2&facet paper=%22Wasatch+Wave%22&f
acet_type=issue&date tdt=%5B1898-01-01T00%3A00%3A00Z+TO+1898-12-
31T00%3A00%3A002%5D (Wasatch County) (amendment text published weekly from
September 2, 1898 through November 4, 1898); The Ogden Daily Standard,
https://newspapers.lib.utah.edu/search?page=9&facet paper=%220gden+Daily+Standar
d%22&facet_type=issue&date tdt=%5B1898-01-01T00%3A00%3A00Z+TO+1898-12-
31T00%3A00%3A002%5D (Weber County) (amendment text published daily from
September 6, 1898 through November 7, 1898).
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to have been lawfully “submitted to the voters for approval or disapproval.” Snow, 195 P.2d
at 238.

B. The district court correctly voided Amendment D because of the
legislature’s Publication Clause violation.

The district court correctly concluded that Amendment D is void and cannot be
submitted for a vote because the legislature has not complied with the Publication Clause.
Defendants ask this Court to simply excuse that constitutional violation, while quizzically
accusing the district court (at 14) of “ignor[ing] th[e] text” of the Publication Clause.

1. The Publication Clause requires publication in circulating
newspapers.

The Publication Clause requires the legislature to cause publication in physical
newspapers—which existed in 1895 and continue to exist today. Under no reasonable
interpretation of that provision did Defendants comply with that requirement. Their
contrary arguments lack merit.

First, not only was the original public meaning of “newspaper” a print publication
with circulation among the community, but that remains its meaning today.*® The fact that
news companies have websites on which they also publish material, or that some news
companies only publish online and do not publish newspapers, does not make the word
“newspaper” synonymous with “online website.” Moreover, Defendants’ contention (at

11, 14) that “public notice website” is equivalent to a “newspaper” is belied by multiple

48 See Newspaper, Merriam-Webster, https://www.merriam-
webster.com/dictionary/newspaper (“[A] paper that is printed and distributed usually daily
or weekly and that contains news, articles of opinion, features, and advertising”).
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provisions in the Utah Code that treat those terms as distinct. See, e.g., Utah Code
§ 45-1-101(1)(a)(1) (“public legal notice website or in a newspaper”); id. § 11-13-531(3)
(requiring notices on “public notice website” and in “newspapers”); id. § 40-8-13(6)(c)
(requiring notices in ‘“newspapers” and on a “public legal notice website”);
id. § 20A-2-104(10)(c) (alternative notices in a “newspaper” or the “public notice
website); id. § 59-2-919(6) (requiring different notices “in a newspaper” and
“electronically” on public notice website under § 45-1-101).

Second, Defendants are wrong (at 15) to compare the legislature’s obligation to
cause publication of proposed amendments in newspapers with provisions of the
Declaration of Rights that have modern applications that were not predicted in 1859, like
freedom of speech or the right to bear arms. Those constitutional provisions—core rights—
“enshrine[] principles, not application of those principles.” Planned Parenthood Ass’n of
Utah v. State, 2024 UT 28, § 126, --- P.3d --- (PPAU) (cleaned up). By contrast, Article
XXIII, Section 1’s Publication Clause directs the legislature to complete a specific task in
a specific way—using a word (newspaper) the plain meaning of which has not changed. In
any event, to the extent “newspaper” enshrines a principle—rather than a plain meaning
that has not changed—it is the principle of a periodical publication in circulation that is
delivered to one’s home. That does not describe an online website that one must
intentionally visit.

Third, Defendants’ contention (at 15) that an August 21, 2024, Deseret News online
article satisfies its Publication Clause obligations is meritless. Here is the relevant portion

of the online article:
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What does the amendment say?

The proposal to amend the Utah Constitution is sponsored by Sen. Kirk A. Cullimore, R-
Draper, and Rep. Jordan D. Teuscher, R-South Jordan.

The following text would be added to the state constitution if the resolution passes and

voters approve it.

“(3) (a) Foreign individuals, entities, or governments may
not, directly or indirectly, influence support, or oppose an
initiative or a referendum.”

(b) The Legislature may provide, by statute, definitions,
scope, and enforcement of the prohibition under
Subsection (3) (a).

(4) Notwithstanding any other provision of the Constitution,
the people’s exercise of their Legislative power as provided
in Subsection (2) does not limit or preclude the exercise of
Legislative power, including through amending, enacting,
or repealing a law, by the Legislature, or by a law making
body of a county, city, or town, on behalf of the people

whom they are elected to represent.
— Proposal to Amend the Utah Constitution

The amendment would take effect on Jan. 1, 2025, if two-thirds of the Legislature advances

it and voters pass it.

Defs.” Ex. C-133-34. The article does not contain the full text of Amendment D—only the

proposed new subsection of Article VI.# It does not include Amendment D’s changes to

Article I, § 2—the Declaration of Rights—nor does it include Sections 3, 4, or 5 of

4 Defendants are wrong (at 4 n.5) to contend that the failure to publish the changes to the
Alter or Reform Clause is harmless. It is necessary to alert voters that the Article VI
amendments gut their rights under the Alter or Reform Clause.
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Amendment D.*° While Defendants cite (at 3) the fact that the article includes a hyperlink
to the legislature’s website, a hyperlink does not constitute the amendment being
“published in . . . [a] newspaper,” Utah Const. art. XXIII, § 1 (emphasis added).

The hyperlink—which appears as underlined text of the article—is the closest thing
Defendants identify to satisfying the legislature’s obligation to “cause the [amendment] to
be published in at least one newspaper in every county of the state, where a newspaper is
published, for two months immediately preceding the next general election.” Utah Const.
art. XXIII, § 1. It is not a serious argument.

2. The legislature has not “caused” publication in newspapers.

Under no conceivable interpretation has the legislature “caused” publication in
newspapers. Defendants fault (at 15) the district court for failing to ask “what ‘the
legislature’ has done—not what other government officials or the newspapers did.” Had
the district court asked the “right” questions, Defendants say, it would have concluded that
the legislature satisfied the Publication Clause by reducing S.J.R. 401 to writing and
posting it on its website—which the newspapers were then free to reprint—and by directing
the lieutenant governor to post Amendment D’s text on her website and the state-run public
notice website. Br. at 15-16. That argument is flawed for several reasons.

To begin, the legislature has not “caused” timely publication in newspapers across
the state because that has not happened. There can be no cause without an effect. Moreover,

the legislature’s passive reliance on other actors—e.g., the lieutenant governor and the

30 See S.J.R. 401, Proposal to Amend Utah Constitution—Voter Legislative Power, 2024
4th Spec. Sess. (Utah 2024).
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newspapers—is foreclosed by the Constitution, which makes the legislature responsible
for ensuring timely newspaper publication occurs. See Utah Const. art. XXIII, § 1. Indeed,
the legislature’s argument would render the Publication Clause superfluous if the
legislature could satisfy it by merely reducing its proposed amendment to writing during
the legislative process.

Historically, the legislature complied. In earlier years, the legislature’s joint
resolution proposing an amendment directed the secretary of state to publish the text of
proposed amendments in newspapers for the mandated two-month period. See supra note
41. This practice continued through much of the twentieth century. Below, for example, is
the secretary of state’s publication of proposed amendments on the 1970 ballot—including
his preface (dated September 1, 1970) noting that the legislature delegated him this

responsibility:>!

1 The Sun Advocate at 17 (Oct. 29, 1970) (Carbon County),
https://newspapers.lib.utah.edu/search?facet_type=%22page%22&gallery=1&rows=200
&parent 1=25324043#g16.
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Subsequently, the legislature by statute tasked the lieutenant governor with
newspaper publication. For example, in 1995, the legislature enacted Utah Code
§ 20A-7-103(2), which provided that when amendments are proposed, “[t]he lieutenant
governor shall, not later than 60 days before the regular general election, publish the full
text of the amendment . . . in at least one newspaper in every county of the state where a
newspaper is published.” See 1995 Utah Laws Ch. 30 § 20 (S.B. 161), 51st Leg., Gen. Sess.
(Utah 1995).3?

For most of its history, the legislature has complied with its Publication Clause
responsibilities. But in 2002 and 2008, the legislature amended the statute to shorten the
period of publication—causing the legislature to fall out of compliance with the Publication
Clause’s requirements in its reliance upon the lieutenant governor. See 2002 Utah Laws
Ch. 127, § 1 (H.B. 86), 54th Leg., 2002 Gen. Sess. (Utah 2002) (amending § 20A-7-103 to
reduce the statutorily required time period from “not later than 60 days” to “not more than
60 days or less than ten days before the regular general election”); 2008 Utah Laws Ch.
225, § 11 (S.B. 12), 57th Leg., 2008 Gen. Sess. (Utah 2008) (increasing period to at least

fourteen days prior to the election).

52 Earlier iterations of this statute appear to have begun in 1973. See H.B. 27, 1973 Leg.,
Gen. Sess. (Utah 1973). From 1982 through 1988, it appears the legislature amended the
relevant statutes to only require publication via distribution of the voter information
pamphlet in newspapers. See S.B. 84, 1982 Leg., Gen. Sess. (Utah 1982). In 1988, the
legislature brought the statute back into compliance with Article XXIII in what ultimately
was recodified in 1995 as § 20A-7-103(2). See S.B. 178, 1988 Leg., Gen. Sess. (Utah
1988).
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Although the legislature since 2002 has failed to comply with its obligation to cause
publication to occur for two months prior to the election, it was, at least, still causing
publication to occur in newspapers. For example, the most recent proposed constitutional
amendment—approved by the legislature in 2021—was published in newspapers.>* See

HJR. 12, 2021 Leg., Spec. Sess. (Utah 2021), https:/le.utah.gov/~2021/bills/

static/HJR012.html.

But in 2023, the legislature removed from § 20A-7-103(2) the requirement that
Article XXIII mandates: publication in a newspaper. The bill text is below:
§ 20A-7-103

(2) The lieutenant governor shall, not more than 60 days or less than 14 days
before the date of the election, publish the full text of the amendment,

question, or statute in—atleast-onenewspaper-in-everycounty-ofthestate

where—a—newspaper—is—published for the state, as a class A notice under
Section 63G-28-102, through the date of the election.>*

With the sequence of amendments to § 20A-7-103(2) from 2002 to 2023, the
legislature has rendered the statute ineffective as a mechanism to fulfill its Article XXIII,
Section 1 Publication Clause obligations. Because the legislature no longer tasks any
official with complying with the constitutional mandate, if must do so directly if it wishes
to successfully submit a proposed amendment to voters as the Constitution requires. For

this reason, the Defendants’ observation (at 16) that the legislature has “never taken th[e]

3 See, eg, The Park  Record at 17  (Oct. 17,  2022),
https://newspapers.lib.utah.edu/search?facet_type=%22page%?22&gallery=1&rows=200
&parent 1=31093763#g16 (Summit County).

54 S.B. 43, Ballot Proposition Amendments, 65th Leg., 2024 Gen. Sess. (Utah 2023),
https://le.utah.gov/~2023/bills/static/SB0043.html.
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step [of directly securing newspaper space] before” is irrelevant. It has not previously done
so because it previously delegated that obligation. The fact that it has not placed roadblocks
in the way of other actors is legally insufficient to comply with the Constitution’s
affirmative obligations. (Pet. 15-16.)

For that reason, it is likewise irrelevant that “the legislature expressly ‘directed’ the
lieutenant governor . . . ‘to submit [Amendment D] to the voters of the state . . . in the
manner provided by law.” Br. at 16 (citations omitted). Just last year it relieved the
lieutenant governor of undertaking the legislature’s obligation to cause publication in
newspapers. The Constitution requires the legislature to cause publication as prescribed
and it failed to do so. The blame for the legislature’s predicament lies in the mirror—not
with the lieutenant governor, Plaintiffs, or the district court.

3. Neither the law nor the facts support a substantial compliance
standard.

The Constitution requires strict—not substantial—compliance with the Publication
Clause. Article I, Section 26 provides that “[t]he provisions of this Constitution are
mandatory and prohibitory, unless by express words they are declared to be otherwise.”
Utah Const. art. I, § 26. This provision precludes this Court from “pick[ing] and choos[ing]
which parts of the constitution [it] will enforce.” Barnett, 2023 UT 20, § 27.

Moreover, the text of the Publication Clause itself makes clear that strict compliance
is required. It directs what the legislature “shall” do. Utah Const. art. XXIII, § 1. And the
clause dictates a particular consequence for the legislature’s failure to comply: it is only

“at which time” the amendments have been published in newspapers across the state for
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two months that “said amendment or amendments shall be submitted to the electors of the
state for their approval.” Id. Even in the statutory context where courts distinguish between
strict and substantial compliance—a test that does not control constitutional
interpretation—providing a consequence for noncompliance is the hallmark of language
requiring strict compliance. See ICS Corrs., Inc. v. Utah Procurement Policy Bd.,
2022 UT 24,927,513 P.3d 677.

The Constitution thus compels Utah to join with other states that strictly enforce
their constitutions’ amendment publication requirements. See, e.g., State ex rel. Montana
Citizens for the Preservation of Citizens’ Rights v. Waltermire, 738 P.2d 1255 (Mont. 1987)
(voiding constitutional amendment violating “mandatory” publication requirement
because “the rule which gives to the courts and other departments of the government a
discretionary power to treat a constitutional provision as directory, and to obey it or not . . .
is fraught with great danger to the government”) (internal quotations omitted); Walmsley
v. McCuen, 318 Ark. 269, 273 (Ark. 1994) (adopting strict compliance for constitutional
six-month publication requirement because “[the Court] must . . . interpret language of the
Constitution according to its plain and common meaning”); Watland v. Lingle, 85 P.3d
1079, 1091 (Haw. 2004) (adopting strict compliance for constitutional publication
requirement because requirement is “not merely directory, but mandatory”); Westerfield v.
Ward, 599 S.W.3d 738, 751 (Ky. 2019) (adopting strict compliance for constitutional
publication requirement because “our constitution is too important and valuable to be

amended without the full amendment ever being put to the public”).
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In this regard, the Utah Constitution stands in contrast to those states that have
adopted a substantial compliance standard. None of those states has a constitutional
provision akin to Article I, Section 26. See, e.g., Del. Const.; W. Va. Const.; Ala. Const.;
La. Const.; Fla. Const.; see Defs.” Exhibit C-46-47 (citing cases). The cases cited by
Defendants also make clear that substantial compliance cannot excuse misleading ballot
language. See Defs.” Ex. C-46-47.

In any event, the district court did not abuse its discretion in concluding that the
facts cannot support a finding of substantial compliance. Defendants cite (at 17) the
legislature’s procurement of space in 35 newspapers two weeks after the deadline as
evidence for its purported substantial compliance. But the declaration of the House Chief
of Staff states merely that it is her “understanding [] that publication of the ballot titles and
full text of the amendments will occur in each newspaper during the week of September
16, 2024.” Leg. Exhibit C-400 (emphasis added). This appears to suggest a single week of
publication—not the ongoing publication the Constitution requires. Either way, failing to
publish for 25% of the mandatory time would not be substantial compliance if such a

standard applied, and the district court did not abuse its discretion in so concluding.>?

5> Defendants complain that the district court judge—who accommodated their timing
demands by working through the night—did not see their late-filed declaration until 5 a.m.
the next morning. Pet. at 17 n.16. But the district court informed the parties at the hearing
that while she would work through the night, that effort would be without the aid of staff—
the same staff to whom Defendants emailed their after-hours filing. Add. C at 64:17-66:17.

51



III. The district court did not abuse its discretion in weighing the equities and
considering the public interest.

The district court did not abuse its discretion in weighing the equities and
considering the public interest in determining that a preliminary injunction was warranted.

First, Plaintiffs would suffer irreparable harm in the absence of the district court’s
injunction. Irreparable harm “is that which cannot be adequately compensated in damages”
and is “fundamentally preventive in nature.” Zagg, Inc. v. Hammer, 2015 UT App 52, 9§ 6,
8, 345 P.3d 1273 (quotation omitted). Without a preliminary injunction, Defendants’
misleading and inaccurate ballot language would allow a vote on Amendment D—and
unwittingly permit Utahns to e/iminate a fundamental constitutional right that has existed
since 1895. Subjecting Plaintiffs and other Utahns to such deception constitutes irreparable
harm that the district court’s injunction prevents. See Williams v. Rhodes, 393 U.S. 23, 30
(1968) (“[T]he right of qualified voters . . . to cast their votes effectively . . . rank[s] among
our most precious freedoms”); Elrod v. Burns, 427 U.S. 347, 373 (1976) (“The loss of
[constitutional] freedoms, for even minimal periods of time, unquestionably constitute[s]
irreparable injury.”).

Defendants do not refute the irreparable harm that Plaintiffs would face in losing
their constitutional rights via deception, nor do they explain how that harm would be
reparable. Instead, Defendants claim (at 19) only that the harm is too speculative. It is not.
Without the injunction, voters will be misled into adopting Amendment D contrary to their

intent.
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Furthermore, the possibility of passage under those circumstances, even if not
guaranteed, is sufficient. See Elrod, 427 U.S. at 373 (finding preliminary injunction
justified where constitutional interests were “either threatened or in fact being impaired”).
The district court correctly found that Plaintiffs would suffer irreparable harm absent an
injunction, and that finding is reviewed only for abuse of discretion. PPAU, 2024 UT 28,
9192 n.47.

Second, the balance of the equities favors Plaintiffs. The inquiry focuses on
“whether the applicant’s injury exceeds the potential injury to the defendant.” Id. § 210.
The harm that Plaintiffs would suffer from the proposed Amendment’s ballot language—
which tricks voters into surrendering a fundamental constitutional right under the false
pretense of strengthening that right—outweighs any harm Defendants may suffer by
having the illegal amendment voided. See, e.g., United States v. Alabama, 691 F.3d 1269,
1301 (11th Cir. 2012) (there can be “no harm from the state’s nonenforcement of invalid
legislation”). Utahns have possessed the fundamental constitutional right discussed in
LWVUT since the founding. Defendants are not harmed by being unable to undo that right
this November based on a false description of the proposed amendment.

The district court’s injunction reasonably preserves the status quo that existed before
the certification of the misleading ballot language, which is “the last uncontested status
between the parties which preceded the controversy.” PPAU, 2024 UT 28, 9 226 (citation
omitted).

Defendants complain (at 18) that the district court did not sufficiently weigh the

equities, but Defendants simply disagree with the district court’s weighing. As the district
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court explained, Defendants have no interest in having an invalid amendment on the ballot.
Defs.” Ex. A-14.

Defendants miss the mark when they point to a handful of declarations from
individual voters who claim they can understand the ballot language and want to vote for
Amendment D. Pet. at 18. Defendants cannot manufacture harm to themselves where none
exists by relying on affidavits from nonparties. Moreover, the fact that a handful of
cherrypicked nonparties can parse Defendants’ false and misleading ballot language does
nothing to negate the irreparable harm to other voters who cannot.

Amici underscore this point in their acknowledgment that in Utah, only harm to
defendants is considered in the weighing of equities. Br. of Amici at 19 (quoting PPAU,
2024 UT 28, 9 210). Amici nevertheless try to argue otherwise with citations to various
out-of-state decisions. /d. But regardless, Amici have no fundamental right to vote on
unconstitutionally misleading ballot language.

Defendants’ desire to present this rushed amendment to voters as soon as possible
with false ballot language does not overcome the serious risk this poses to Plaintiffs’
fundamental rights. Whatever harm might have existed for Defendant Henderson in having
to resend ballot proofs to the printer was obviated when the district court chose to void the
amendment rather than order it struck from the ballot.>® The balance of equities thus favors

Plaintiffs.

%6 Indeed, voiding the Amendment and not counting any votes cast for or against it was
Defendants’ stated preference were the district court to grant Plaintiffs relief. Add. C at
50:2-51:4.
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Finally, the public interest supports the injunction. The “purpose of a preliminary
injunction is ‘to preserve the status quo pending the outcome of the case.”” PPAU, 2024
UT 28, 99 224, 225 (internal citation omitted). Without an injunction here, a fundamental
constitutional right that has existed since 1895 will be in jeopardy due to misleading and
counterfactual ballot language.

Furthermore, whether they ultimately support Amendment D or not, the people of
Utah “are entitled to an accurate summary of any proposed constitutional amendment that
impacts their fundamental rights, and they are entitled to the constitutionally required
notice.” Def. Ex. A-14. The handful of declarations from nonparty individuals submitted
by Defendants does not change this analysis, because there is no right to vote for an
illegally presented amendment. Cf. Burdick v. Takushi, 504 U.S. 428, 440 n.10 (1992)
(“[L]imiting the choice of candidates to those who have complied with state election law
requirements is the prototypical example of a regulation that, while it affects the right to
vote, is eminently reasonable.”). The public thus faces no deprivation of fundamental rights
in the voiding of proposed Amendment D. But the over 1.7 million registered Utah voters
would face such deprivation if votes based on deceptive ballot language could eliminate
their fundamental rights.

Nor will voiding Amendment D keep voters away from the polls, as Defendants
suggest (at 19). It is a presidential election year with contested races on the ballot at every
level of government. Defendants present no evidence that voiding Amendment D will make

voters less likely to turn out for the many other races on the ballot.
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Defendants also complain (at 20) that Plaintiffs offered no remedy allowing a vote
on proposed Amendment D this election cycle. As the district court noted, Defendants
“truncated the deadlines, sidestepped normal processes, and proposed in short order a
constitutional amendment, with inaccurate descriptions, to shift power from the people to
the legislature.” Defs.” Ex. A-14. In this circumstance, no constitutional vote on the
amendment is possible this election cycle, and the public interest favors voiding proposed
Amendment D.

CONCLUSION

For the foregoing reasons, the district court’s order should be affirmed.
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DATED this 19th day of September, 2024.

/s/ Caroline A. Olsen
Troy L. Booher
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341 South Main Street, Fourth Floor

Salt Lake City, Utah 84111
tbooher@zbappeals.com
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(801) 924-0200

/s/ David C. Reymann

David C. Reymann

Kade N. Olsen

Tammy Frisby

PARR BROWN GEE & LOVELESS
101 South 200 East, Suite 700
Salt Lake City, Utah 84111
dreymann@parrbrown.com
kolsen@parrbrown.com
tfrisby@parrbrown.com
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RESPECTFULLY SUBMITTED,

/s/ Mark P. Gaber

Mark P. Gaber (pro hac vice)
Aseem Mulji (pro hac vice)
Benjamin Phillips (pro hac vice)
CAMPAIGN LEGAL CENTER

1101 14™ Street NW, Suite 400
Washington, D.C. 20005
mgaber@campaignlegalcenter.org
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bphillips@campaignlegalcenter.org
(202) 736-2200

Annabelle Harless (pro hac vice)
CAMPAIGN LEGAL CENTER
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Addendum A

September 12, 2024 Ruling and Order Granting Plaintiffs’ Motion for
Leave to File Supplemental and First Supplemental Complaint and

Granting Motion for Preliminary Injunction on Counts 9-14 and 15
(District Court Dkt. No. 375.)

Bates numbering Sept120rder001 — 16 applied by counsel for ease of reference



FILED DISTRICT COUR:
Third Judicial District

SEP 12 2024

IN THE THIRD JUDICIAL DISTRICT COBRE-

Salt Lake County

Deputy Clerk

IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

LEAGUE OF WOMEN VOTERS OF UTAH,
MORMON WOMEN FOR ETHICAL
GOVERNMENT, STEFANIE CONDIE,
MALCOLM REID, VICTORIA REID,
WENDY MARTIN, ELEANOR
SUNDWALL, JACK MARKMAN, and
DALE COX,

Plaintiffs,
V.

UTAH STATE LEGISLATURE; UTAH
LEGISLATIVE REDISTRICTING
COMMITTEE; SENATOR SCOTT
SANDALL, in his official capacity;
REPRESENTATIVE BRAD WILSON, in his
official capacity; SENATOR J. STUART
ADAMS, in his official capacity; and
LIEUTENANT GOVERNOR DEIDRE
HENDERSON, in her official capacity,

Defendants.

RULING AND ORDER

GRANTING PLAINTIFFS’ MOTION
FOR LEAVE TO FILE SUPPLEMENTAL
AND FIRST SUPPLEMENTAL
COMPLAINT

AND

GRANTING MOTION FOR
PRELIMINARY INJUNCTION ON
COUNTS 9-14 AND 15

Case No. 220901712

Judge Dianna M. Gibson

Plaintiffs filed two motions for preliminary injunction on September 5, 2024, and September
7, 2024, requesting this court either remove Amendment D from the ballot entirely or rule that it is
void and to be given no effect. The Lieutenant Governor’s Office represents that the proofs of the
final ballots must be sent to the printers as soon as possible before or no later than Thursday,

September 11, 2024.

This court has reviewed the parties’ written submissions and heard oral argument on
September 9, 2024. For the reasons stated below, Plaintiffs’ two Motions for Preliminary Injunction

are GRANTED. Amendment D is declared void.

BACKGROUND

On July 11, 2024, the Supreme Court issued a decision in League of Women Voters of Utah
v. Utah State Legislature, 2024 UT 21, affirmed that Utah citizens have the fundamental
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constitutional right to alter or reform their government through the citizen initiative process and,
importantly, that the Utah Legislature cannot amend or repeal a law passed by citizen initiative that
alters or amends government unless it does so in a way “narrowly tailored to further a compelling
government interest.” Id. §74. On the heels of that decision, the Utah Legislature quickly moved to
propose a constitutional amendment to the citizen initiative process, specifically Article I, Section
2 and Article VI, Section 1, Subsection (2) of the Utah Constitution and took steps to ensure that
the proposed amendment would appear on the November 2024 Ballot for the General Election.

To place the constitutional amendment on the ballot, an emergency legislative session
was called. A new statute was created.! Statutory timelines were shortened and certain statutory
processes were deemed not to apply.

The Proposed Constitutional Amendment

In August 2024, the Utah Legislature announced it would hold a special session to
introduce a proposed constitutional amendment. “Lawmakers to Convene to Restore and
Strengthen the Initiative Process,” Utah State Legislature (Aug. 19, 2024), house.utleg.gov/wp-
content/uploads/August- 2024-Special-Session-Statement_Press-Release.pdf. The announcement
stated the Legislature would “frjestore and strengthen the long-standing practice that voters, the
Legislature, and local bodies may amend or repeal legislation.” Id. (emphasis added.)

On August 21, 2024, the Legislature proposed amendments to Article I, Section 2 and
Article VI, Section 1, Subsection (2). The proposed amendments are underlined and are set forth
below:

Article I, Section 2. All political power inherent in the people.

All political power is inherent in the people; and all free governments are founded
on their authority for their equal protection and benefit, and they have the right
to alter or reform their government through the processes established in Article

VI, Section 1, Subsection (2) or through Article XXIII as the public welfare may
require.

Article VI, Section 1. Power vested in Senate, House, and People—
Prohibition on foreign influence on initiatives and referenda.

(1) The Legislative power of the State shall be vested in:

(2) a Senate and House of Representatives which shall be designated the

' The Legislature enacted Utah Code Section 20A-7-103.1, which provided special rules and a different,
expedited and truncated process to get this specific constitutional amendment on the ballot. Section 20A-
7-103.1 exempts the proposed Amendment from established requirements for constitutional amendments
and specifically eliminated the opportunity to present arguments in favor of and opposition to the proposed
amendment, before final approval for the ballot. S.B. 4002, Ballot Proposition Amendments, 65th Leg.,
2024 4th Spec. Sess. (Utah 2024), https://le.utah.gov/~2024S4/bills/static/SB4002.html.
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Legislature of the State of Utah; and
(b) the people of the State of Utah as provided in Subsection (2).

(2)(a)(i) The legal voters of the State of Utah, in the numbers, under the conditions,
in the manner, and within the time provided by statute, may:

(A) initiate any desired legislation and cause it to be submitted to
the people for adoption upon a majority vote of those voting
on the legislation, as provided by statute; or

(B) require any law passed by the Legislature, except those laws
passed by a two-thirds vote of the members elected to each
house of the Legislature, to be submitted to the voters of the
State, as provided by statute, before the law may take effect.

(if) Notwithstanding Subsection (2)(a)(i)(A), legislation initiated to
allow, limit, or prohibit the taking of wildlife or the season for or
method of

taking wildlife shall be adopted upon approval of two-thirds of
those voting.

(b) The legal voters of any county, city, or town, in the numbers, under the
conditions, in the manner, and within the time provided by statute, may:

(i) initiate any desired legislation and cause it to be submitted to the
people of the county, city, or town for adoption upon a majority
vote of those voting on the legislation, as provided by statute; or

(i) require any law or ordinance passed by the law-making body of
the county, city, or town to be submitted to the voters thereof, as
provided by statute, before the law or ordinance may take effect.

(3)(a) Foreign individuals, entities, or governments may not, directly or
indirectly, influence, support, or oppose an initiative or a referendum,

(b) The Legislature may provide, by statute, definitions, scope, and enforcement
of the prohibition under Subsection (3)(a).

(4) Notwithstanding any other provision of this Constitution, the people's

exercise of their Legislative power as provided in Subsection (2) does not
limit or preclude the exercise of Legislative power, including through
amending, enacting, or repealing a law, by the Legislature, or by a law-
making body of a county, city, or town, on behalf of the people whom they
are elected to represent.

The Legislature also enacted contingent legislation that will take effect if voters approve the
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proposed Amendment. That legislation, among other things, does add 20 days to the time voters have to
submit referendum signatures. It also amends Utah Code Ann. Section 20A-7-212(3)(b) to now
state:

(3)(b) If, during the general session next following the passage of a law
submitted to the people by initiative petition, the Legislature amends the law,
the Legislature:

(i) shall give deference to the initiative by amending the law in a manner that,
in the Legislature's determination, leaves intact the general purpose of the
initiative; and

(i1) notwithstanding Subsection (3)(b)(i), may amend the law in any manner
determined necessary by the Legislature to mitigate an adverse fiscal impact
of the initiative.

S.B. 4003, Statewide Initiative and Referendum Amendments, 65th Leg., 2024 4th Spec. Sess.
(Utah 2024), https://le.utah.gov/~2024S54/bills/static/SB4003.html (emphasis added). The
language does represent that the Legislature will give deference to the initiative if any
amendments are made, but this deference is limited in time (to the next general session following
the initiative’s adoption), is subject to the Legislature’s discretion, and subject to amendment to
mitigate any “adverse fiscal impact.” Notably, this statute is trumped by the amendment to
Article VI, Section 1, subpart (4) which states that the Legislature’s authority to amend, enact
or repeal a citizen initiative is not limited, in any way, including by any other constitutional
provisions.

The proposed constitutional amendment and contingent enabling legislation was voted
on and passed on August 22, 2024. Since that time, the full text of the proposed amendments
has been posted on the Lieutenant Governor’s official website.

The Proposed Ballot Language

Utah law requires the Speaker of the House and the President of the Senate to “draft
and designate a ballot title for each proposed amendment or question submitted by the
Legislature that: (i) summarizes the subject matter of the amendment or question; and (ii) for a
proposed constitutional amendment, summarizes any legislation that is enacted and will become
effective upon the voters' adoption of the proposed constitutional amendment.” Utah Code Ann.
§ 20A-7-103(3)(c)(1), (ii) (emphasis added).

On September 3, 2024, the ballot language for the constitutional amendment, titled
Amendment D, was certified, and the certified language was published on either September 3
or 4, 2024. Amendment D and a summary of the constitutional amendments appearing on the
November 5, 2024 General Election ballots describes that the amendments will “strengthen”
and “clarify” the citizen initiative process and “establish requirements for the legislature to
follow the intent of a ballot initiative.”

The certified ballot language states:
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Constitutional Amendment D

Should t%le. Utah Constitution be changed to strengthen the initiative process by:
- Proh.lbl.tmg foreign influence on ballot initiatives and referendums.
- Clarifying the voters and legislative bodies’ ability to amend laws.

If approved, state law would also be changed to:
- Allow Utah citizens 50% more time to gather signature for a statewide referendum.
-  Establish requirements for the legislature to follow the intent of a ballot initiative.

For () Against ().

Office of the Lieutenant Governor, 2024 General Election Certification at 34-
35, https://vote.utah.gov/wp-content/uploads/sites/42/2024/09/2024-Official-General-Election-
Certification.pdf.

Publication Requirements

Article XXIII, Section 1 of the Utah Constitution provides that after the Legislature
approves a proposed constitutional amendment, “the Legislature shall cause the same to be
published in at least one newspaper in every county of the state, where a newspaper is published,
for two months immediately preceding the next general election.” Utah Const. art. XXIII, § 1.

Separately, Utah Code § 20A-7-103(2) provides that “[t]he lieutenant governor shall, not
more than 60 days or less than 14 days before the date of the election, publish the full text of the
amendment . . . as a class A notice under Section 63G-30-102, through the date of the election.
Utah Code § 20A-7-103(2). Section 63G-30-102 requires “class A notices” for matters affecting
the entire state to be (1) published on the Utah Public Notice Website and (2) published on the
relevant official’s website if that official maintains one and has “an annual operating budget of
$250,000 or more.” Utah Code § 63G-30-102(1)(a)-(b) & 4(a).

Pending Motions

Plaintiffs filed two Motions for Preliminary Injunction, asserting that Amendment D
violates the Utah Constitution.? Plaintiffs first argue that the certified ballot language for
Amendment D fails to accurately submit the proposed constitutional amendment to the voters,
preventing voters from making an informed decision about whether to vote for or against the
Amendment. Plaintiffs assert the summary as presented in Amendment D is not accurate, fails
to disclose the impact on each citizen’s fundamental rights, and is actually misleading. Plaintiffs
assert that Amendment D does not actually “strengthen” citizen initiatives; rather it weakens the

2 Because the events surrounding the proposed constitutional Amendment D arose entirely after Plaintiffs filed their
initial complaint in 2022 and after the Supreme Court’s 2024 ruling, Plaintiffs have filed two motions to supplement
the original complaint to add additional claims. The two pending motions are based on these new claims.
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power of citizen initiatives under Utah’s constitution, as that right was recognized and affirmed
by the Utah Supreme Court on July 11, 2024, in League of Women Voters of Utah v. Utah State
Legislature, 2024 UT 21 . . . the ruling that initiated the emergency legislative session to amend
the Constitution. Plaintiffs assert Amendment D violates the Utah Constitution, specifically
Article XXIII, § 1 and Utah Code Section 20A-7-103(c)(Presentation / Summary of
Constitutional Amendments to Voters), Article 1, § 17 (Free Elections), Article I, § 1 (Free
Speech and Expression), Article IV§2 (Right to Vote), and Article 1, Section 2 (Free
Government). Plaintiffs filed a Motion to Supplement Counts 9-14 to add these new claims.

Plaintiffs assert Amendment D has not been published as required by the Utah
Constitution and therefore voters will not have sufficient time to review the actual text of the
proposed constitutional amendment in advance of the election. The Publication Clause, under
Article XXIII, § 1, requires a proposed constitutional amendment to be “published in at least
one newspaper in every county of the state, where a newspaper is published, for two months
immediately preceding the next general election.” They assert this mandatory publication
requirement cannot now be complied with; therefore, voters will not have adequate opportunity
to become informed. Plaintiffs filed a Motion to Supplement count 15 to include Article XXIII,

§1.
ANALYSIS

Defendant’s Justiciability and Redressability Arguments

Before the court addresses the legal requirements for a preliminary injunction,
Defendants raise two arguments that the Court must address.

First, Defendants argue that the issue before the court, specifically, reviewing the
Amendment D ballot language is not justiciable. The Court disagrees. There is Utah precedent
for reviewing ballot language. See Nowers v. Oakden, 110 Utah 25, 29, 169 P.2d 108, 116
(1946). Defendants also assert that it is outside of the court’s jurisdiction to line-edit the
Amendment D summary. That relief has not been requested.

Second, this matter is redressable. Defendants argue that Plaintiffs’ failure to name
county officials as defendants makes Plaintiff’s requested relief a nonstarter. The Legislative
Defendants argue that the Lieutenant Governor does not have authority over the county clerks.
The Court disagrees. Under Utah Code Section 20A-1-403(1) it states: “The election officer
shall, without delay, correct any errors in ballots that the election officer discovers, or that are
brought to the election officer’s attention, if those errors can be corrected without interfering
with the timely distribution of the ballots.” Section 20A-1-102 (23)(a), (b) defines an “election
officer” as the Lieutenant Governor, for all statewide ballots and elections, and the county
clerk, for county ballots and elections. Section 20A-5-405(3)(a) also confirms again that
election officers shall, without delay, correct any error discovered in a ballot. The statutes make
clear that election officers have an independent duty to ensure the ballots contain no errors.
Finally, Section 20A-1-105, details the duties, authority and enforcement obligations of the
Lieutenant Governor as the “Chief election officer of the state.” Under this statute, it makes
clear that all election officers have the obligation to fully assist and cooperate with the
Lieutenant Governor. Id. § 20A-1-105(3). In addition, she has the authority to issue orders,
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that have the effect of law, if it is determined that any election officer is not complying with
any law or rule. Under Utah law, the Lieutenant Governor has full authority over county clerks
for purposes of administering an election and the ballots.

Motions to Supplement

Plaintiffs filed two Motions to Supplement and two Motions for Preliminary Injunction.
Plaintiffs seeks to add new events and claims that have happened post-July 11, 2024. Under Rule
15(d) of the Utah Rules of Civil Procedure, “(t]he court may, on just terms, permit a party to file a
supplemental pleading.” Utah R. Civ. P. 15(d). In addition, this court has broad discretion in
granting a motion to supplement. Rowley v. Milford City, 10 Utah 2d 299, 301, 352 P.2d 225, 226
(1960). A motion to file a supplemental pleading “should be freely granted,” if doing so would not
be “unjust.” Harvey v. Ute Indian Tribe of Uintah & Ouray Rsrv., 2017 UT 75, { 56. Additionally,
“the fundamental purpose” of Utah’s liberalized pleading rules “is to afford parties the privilege of
presenting whatever legitimate contentions they have pertaining to their dispute.” Williams v. State
Farm Ins. Co., 656 P.2d 966, 971 (Utah 1982) (internal citation omitted). Typically, motions to
supplement are “liberally” granted unless it includes “untimely, unjustified, and prejudicial
factors.” Daniels v. Gamma W. Brachytherapy, LLC, 2009 UT 66, q 58. Here, the Court concludes
that Plaintiffs’ motions are timely, justified and not futile. Therefore both Motions to Supplement
Complaint to add counts 9-14 and count 15 are GRANTED.3

Preliminary Injunction

A court may issue a preliminary injunction if Plaintiffs show that: (1) “there is a substantial
likelihood that [Plaintiffs] will prevail on the merits of the underlying claim,” (2) “[Plaintiffs] will
suffer irreparable harm unless the . . . injunction issues,” (3) “the threatened injury to [Plaintiffs]
outweighs whatever damage the proposed . . . injunction may cause the party . . . enjoined,” and
(4) “the . . . injunction, if issued, would not be adverse to the public interest.” Utah R. Civ. P.
65A(e). Plaintiffs have met their burden.

1. There is a substantial likelihood that Plaintiffs will succeed on the merits of their claim
that Amendment D violates the Utah Constitution, specifically Article XXIII, § 1
(Presentation of Constitutional Amendments to Voters), the Article IV§2 (Right to Vote)
and Article XXIII (the Publication Clause).

The Legislature has placed on the ballot a proposal to amend the Utah Constitution in a way
that will change each citizen’s fundamental right to alter or amend their government through citizen
initiatives. This constitutional right has existed since the Utah Constitution was ratified and, on July
11, 2024, the Utah Supreme Court interpreted the provision to impose limits on the Legislature’s
ability to amend or repeal a law passed by citizen initiative, unless it is narrowly tailored to advance
a compelling state interest. The Legislature now requests that Utah’s citizens vote on whether to
modify their fundamental right to alter or amend their government, as set forth in League of Women
Voters of Utah v. Utah State Legislature, 2024 UT 21, to give the Legislature unlimited power to

3 Note, in this Order Granting Preliminary Injunction, the Court substantively addressed three of the six
claims. In order to grant this Motion, the Court did not need more than one claim,
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amend, repeal and enact any law. While the Legislature has every right to request the amendment,
it has the duty and the obligation to accurately communicate the “subject matter” of the proposed
amendment to voters and to publish the text of the amendment in a newspaper in each county two
months before the election. It has failed to do both.

a. Article XXIII, § 1 and Utah Code Ann. § 20A-7-103(3) (Presentation of
Constitutional Amendment to Voters)

Under Article XXIII, Section 1 of the Utah Constitution, a constitutional amendment
requires two-thirds of all members elected to each house of the Legislature to vote in favor of
the proposed amendment. Once the amendment passes, “the Legislature shall cause the same to
be published in at least one newspaper in every county of the state, where a newspaper is
published, for two months immediately preceding the next general election, at which time the
said amendment or amendments shall be submitted to the electors of the state for their approval
or rejection, and if a majority of the electors voting thereon shall approve the same, such
amendment or amendments shall become part of this Constitution.” Utah Const. art. XXIII, § 1
(emphasis added).* The plain language of Article XXIII requires that the proposed amendment
presented to the Legislature must be “submitted to the electors of the state for their approval or
rejection.” Utah Const. art. XXIII, § 1. The most straightforward reading of Article XXIII is that
the actual text of the amendment must be presented to voters. The actual text of the amendment,
however, is not typically presented on the ballot.’ Instead, Utah Code Section 20A-7-103(3)
requires that each proposed amendment appear on the ballot by title, with language
“summarizing the subject matter of the amendment.” Utah Code § 20A-7-103(3)(c). “Implicit
in th[ese] provision[s] is the requirement that the proposed amendment be accurately
represented on the ballot; otherwise, voter approval would be a nullity.” Armstrong v. Harris,
773 So. 2d 7, 12 (Fla. 2000) (interpreting similar Florida constitutional language).

In the only Utah case addressing ballot language, the Utah Supreme Court in Nowers v.
Oakden, 169 P.2d 108 (Utah 1946) requires the court evaluate ballot language “in the light of
the circumstances of its submission,” and determine if it is “framed with such clarity as to enable
the voters to express their will.” Id. 116 (stating the ballot should use “words in such form that
the voters are not confused thereby”). Ballot language should ensure that “no reasonably

4 When interpreting constitutional language, Utah courts “start with the meaning of the text as
understood when it was adopted.” LWVUT, 2024 UT 21, § 101 (cleaned up). The focus is on
“the objective meaning of the text, not the intent of those who wrote it.” Id. (cleaned up). The
Court thus “interpret[s] the [CJonstitution according to how the words of the document would
have been understood by a competent and reasonable speaker of the language at the time of the
document’s enactment.” Id. (cleaned up). “When [courts] interpret the Utah Constitution, the
‘text’s plain language may begin and end the analysis.’” State v. Barnett,2023 UT 20, § 10 (quoting
South Salt Lake City v. Maese, 2019 UT 58, 7 23).

5 See Utah Const. art. XXIV, § 14 (providing for submission of the Constitution to the voters for ratification

and specifying that “[a]t the said election the ballot shall be in the following form: For the Constitution.
Yes. No,” with instructions to the voters to erase Yes or No depending upon their vote).
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intelligent voter [is] misled as to what he is voting for or against” Id
The integrity of the voting process requires that ballot language fairly and accurately present the
issue to be decided in order to assure a “free, intelligent and informed vote by the average
citizen.” State ex rel. Voters First v. Ohio Ballot Bd., 978 N.E.2d 119, 126 (Ohio 2012). The
ballot language “ought to be free from any misleading tendency, whether of amplification, or
omission.” Id. (cleaned up). And “any omitted substance of the proposal must not be material,
l.e., its absence must not affect the fairness or accuracy of the text.” Id.; see also Askew v.
Firestone, 421 So.2d 151, 154-55 (Fla.1982) (“What the law requires is that the ballot be fair and
advise the voter sufficiently to enable him intelligently to cast his ballot.”). In addition, “where a
proposed constitutional revision results in the loss or restriction of an independent fundamental
state right, the loss must be made known to each participating voter at the time of the general
election.” Armstrong v. Harris, 773 So. 2d 7, 17-18 (Fla. 2000) (citing People Against Tax
Revenue Mismanagement v. County of Leon, 583 So.2d 1373, 1376 (Fla.1991) (“This is
especially true if the ballot language gives the appearance of creating new rights or protections,
when the actual effect is to reduce or eliminate rights or protections already in existence.”).®

In light of these considerations, the Amendment D ballot language does not fairly and
accurately “summarize” the issue to be decided to assure a free, intelligent and informed vote
by the average citizen. The “summary” both amplifies by using “strengthen” and
simultaneously omits the material and consequential constitutional change, that the Legislature
will have the unlimited right to change law passed by citizen initiative. The omission entirely
eliminates the voter’s fundamental constitutional right.® The omission:

Notwithstanding any other provision of this Constitution, the people's
exercise of their Legislative power as provided in Subsection (2) does not limit
or preclude the exercise of Legislative power, including through amending,
enacting, or repealing a law, by the Legislature, or by a law-making body of a
county, city, or town, on behalf of the people whom they are elected to
represent.

¢ In Plaintiffs’ Motion for Preliminary Injunction Counts 9-14, p. 9-17, Plaintiffs cite numerous cases
supporting their argument that inaccurate, misleading and deceptive ballot language justifies removal from
the ballot and/or voiding the proposed amendment. The cases are persuasive authority from numerous
states, which this Court incorporates by reference as additional authority. (

7 Plaintiffs suggest that including in the short summary the adjective “strengthen” is suggestive and
encourages voters to vote in favor of the proposed amendment, but without fully summarizing all of the
amendments on the ballot.

8 Counsel for the Legislative defendants argued that the constitutional amendments did not change anything.
But they did. In August 2024, the Utah Legislature announced it would hold a special session to introduce a
proposed constitutional amendment. “Lawmakers to Convene to Restore and Strengthen the Initiative
Process,” Utah State Legislature (Aug. 19, 2024), house.utleg.gov/wp-content/uploads/August- 2024-
Special-Session-Statement_Press-Release.pdf. The announcement stated the Legislature would “frfestore
and strengthen the long-standing practice that voters, the Legislature, and local bodies may amend or repeal
legislation.” Id. (emphasis added.) Based on the Legislature’s representation, its intention was to use the
legislation to change or in its words, “restore” the initiative process to its pre-July 11, 2024 status.
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This provision does strengthen and clarifies the Legislature s power to change laws passed by
citizen initiative for any reason, but at the expense of the people’s Legislative power. The plain
language of the proposed amendment provides no limitation on Legislative power. Notably,
that power is limited today. By modifying Article I, Section 2 of the Constitution (“All Power
Inherent in the People”). the people’s Legislative power to alter and amend their government
is now limited to a specific process, which it was not before. The people’s Legislative power
is no longer co-equal to the Legislature or to any other “law-making body of a county, city or
town” as well, based on the Utah Constitution. And, the first clause - “notwithstanding any
other provisions of this Constitution” — it effectively states that any other constitutional right
or protection provided in the Constitution effectively gives way to the Legislative power of the
Legislature. This significantly impacts and weakens the people’s fundamental rights under the
Utah Constitution.

Amendment D also states that “Utah citizens [will] have 50% more time to gather
signatures for a statewide referendum” and it will “[e]stablish requirements for the legislature
to follow the intent of a ballot initiative.” While these additions are beneficial, they are not
additions to the Utah constitution. Rather, they are proposed as new statutory amendments,
which can be amended or repealed by the Legislature at any time for any reason.

Defendants argue that the language certified in Amendment D is not inaccurate or
misleading. They argue the Legislature has broad discretion to describe the amendments. The
Court does not disagree. But this is not a situation where the language used is ambiguous. The
Court is not asserting that it would have chosen different words. Rather, the short summary the
Legislature chose does not disclose the chief feature, which is also the most critical
constitutional change — that the Legislature will have the unlimited right to change laws passed
by citizen initiative. Given this glaring omission, the ballot is “counterfactual.” See Lane v.
Lukens, 283 P. 532, 533 (Idaho 1929) (holding ballot fundamentally counterfactual when it told
voters terms limited to four years when they were actually extended.)

It is the Legislature’s duty and obligation to inform voters and accurately describe
constitutional amendments that impact a citizen’s fundamental rights. Only the Legislature can
propose constitutional amendments. If Amendment D passes, and citizens don’t like it, only the
Legislature change the constitution. Citizens cannot.

A voter has a right to know what they are being asked to vote upon. In many instances,
the only real knowledge a voter may have on an issue is when the voter enters the polling
location and reads the description of the proposed amendment on the ballot. This court cannot
say that the Amendment D ballot language fairly and accurately summarizes the proposed
constitutional amendments for the average voter.® Therefore, there is a substantial likelihood
that Amendment D violates Article XXIII, § 1 of the Utah Constitution.

9 The parties submitted competing affidavits from citizens verifying that they either were or were not
mislead. Whether the language is subjectively clear or confusing is not the issue. The question is whether
objectively the ballot language accurately summarizes the proposed amendment for the average voter.
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b. Article IV § 2 (Right to Vote)

The Right to Vote Clause provides that “{e]very citizen of the United States, eighteen years
of age or over, who makes proper proof of residence in this state for thirty days next preceding any
election, or for such other period as required by law, shall be entitled to vote in the election.” Utah
Const. art. IV, § 2 (emphasis added).'® Utah law unequivocally acknowledges that the right to vote
is fundamental to our democracy and our representative form of government. Rothfels v.
Southworth, 11 Utah 2d 169, 176, 356 P.2d 612, 617 (1960)." In fact, it is said to be “more precious
in a free country” than any other right. Gallivan, 2002 UT 89, { 24 (quoting Reynolds, 377 U.S. at
560). If the right “of having a voice in the election of those who make the laws under which, as
good citizens, we must live,” is undermined, “[o]ther rights, even the most basic, are illusory. Our
Constitution leaves no room for classification of people in a way that unnecessarily abridges that
right.” Id.

This Clause guarantees “more than the physical right to cast a ballot.” Utah law has
recognized that the right to vote must be “meaningful.” Shields v. Toronto, 16 Utah 2d 61, 66, 395
P.2d 829, 832-33 (1964) (explaining the foundation and structure our democratic system of
government depends upon participation of the citizenry in all aspects of its operation.”). And it
“cannot be abridged, impaired, or taken away, even by an act of the Legislature.” Earl v. Lewis, 28
Utah 116, 77 P. 235, 237-38 (Utah 1904). The goal of an election “is to ascertain the popular will,
and not to thwart it,” and “aid” in securing “a fair expression at the polls.” Jd.!? The Amendment D
ballot language does not accurately summarize the proposed amendments. In fact, it shifts power
from the people to the Legislature without full disclosure. Without transparent, accurate and
complete disclosure about the amendments, there can be no meaningful right to vote. Plaintiffs are
likely to succeed on their right to vote claim.

1 The Court notes that neither party presented any arguments regarding the plain meaning of this clause,
historical evidence regarding the drafting or adoption of this clause or discussed any particular test to be

applied.

1 “The right to vote and to actively participate in its processes is among the most precious of the privileges
for which our democratic form of government was established. The history of the struggle of freedom-loving
men to obtain and to maintain such rights is so well known that it is not necessary to dwell thereon. But we
re-affirm the desirability and the importance, not only of permitting citizens to vote but of encouraging them
to do s0.” Rothfels v. Southworth, 11 Utah 2d 169, 176, 356 P.2d 612, 617 (1960).

'2 There is only one Utah case specifically addressing the Right to Vote Clause. See Dodge v. Evans, 716
P.2d 270, 273 (Utah 1985). In Dodge, a prison inmate challenged a law requiring him to vote in the county
in which he resided prior to incarceration rather than in the county in which he was incarcerated. Plaintiff
alleged that his right to vote under the Right to Vote Clause was in effect denied. Id. at 272-73. In analyzing
that claim, the Utah Supreme Court stated, “Dodge made no contention that his right to vote was improperly
burdened, conditioned or diluted.” Id. at 273. The implication is that a claim under the right to vote clause
may include an allegation that the right was “improperly burdened, conditioned or diluted.”
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¢. Article XXIII, § 1 (the Publication Clause).

Article XXIII, § 1 of the Utah Constitution mandates that, prior to submitting a proposed
amendment for approval or rejection by the people, “the Legislature shall cause the [proposed
amendment] to be published in at least one newspaper in every county of the state, where a
newspaper is published, for two months immediately preceding the next general election...”

Plaintiffs argue that the Legislative Defendants failed to fulfill their constitutional duty to
publish the full text of the amendment in a newspaper for two months immediately preceding the
next general election. The Legislative Defendants argue that, despite the language requiring
publication in a newspaper, the requirements of Art. XXIII, § 1 were satisfied when the legislature
“caused” the amendment to be published by directing the Lieutenant Governor to publish the text
of Amendment D on the Lieutenant Governor’s website, since August 2024 and more recently since
September 9, 2024.'3 In addition, they appear to argue that they have substantially complied, given
the numerous news stories related to this case. Under the circumstances presented here, the court
disagrees.

The Court is not persuaded by the Legislative Defendants’ argument that it has either
complied by posting on the Lieutenant Governor’s website or that Utah recognizes or that the facts
support substantial compliance in this case. Article I, Section 26 of the Utah Constitution expressly
states that all constitutional provisions are “mandatory and prohibitory, unless by express words
that are declared to be otherwise.” Utah Const. art. I, § 26. The Utah Supreme Court interpreted this
provision to mean that “courts are not free to pick and choose which parts of the constitution they
will enforce.” State v. Barnett, 2023 UT 20,927, 537 P.3d 212, 217. It follows that this court cannot
simply ignore the explicit requirement in Article XXIII, § 1 of the Utah Constitution mandating
that the Legislative Defendants publish the full text of Amendment D in a “newspaper” for at least
two months prior to the November 5, 2024 general election. In addition, given Utah’s rules of
constitutional construction, it is unclear how the court could interpret “newspaper” to mean an “on-
line website.”

In Snow v. Keddington, 195 P.2d 234 (Utah 1948), the Utah Supreme Court considered the
validity of a constitutional amendment where a county clerk posted the text of the proposed
amendment, as required by statute, but did not include the effective date of the amendment on the
poster. The Court found that the exclusion of the effective date of the amendment did not render
the amendment void because the legislature had complied with the notice requirements in Article
XXIII, § 1. As stated in Snow, “all voters throughout the state are entitled to notice.” I/d. at 238.
And “the notice of importance to the voter is the publication in the newspapers prior to the general

13 Separately, Utah Code § 20A-7-103(2) provides that “[t]he lieutenant governor shall, not more than 60
days or less than 14 days before the date of the election, publish the full text of the amendment . . . as a class
A notice under Section 63G-30-102, through the date of the election. Utah Code § 20A-7-103(2). Section
63G-30-102 requires “class A notices” for matters affecting the entire state to be (1) published on the Utah
Public Notice Website and (2) published on the relevant official’s website if that official maintains one and
has “an annual operating budget of $250,000 or more.” Utah Code § 63G-30-102(1)(a)-(b) & 4(a). There is
no indication that the Lieutenant Governor will not comply with these publication requirements. And, as of
September 9, 2024, Defendants proffer that the proposed amendments currently appear on the Lieutenant
Governor’s website. They, however, do not satisfy the Legislature’s constitutional requirement.
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election. This is the publication that permits the voter time to consider the merits of demerits of the
proposed change. At most, the card in the voting booth could only be a helpful reminder of the
general sense of the proposed change.” Jd The court continued, “[ulnder our constitutional
requirements, notice must be carried in the newspapers.” Id. (finding that “the probabilities and
possibilities of the voter being fully informed of the context of an amendment are reasonably
assured if the publication is in the newspapers.”). Accordingly, the Snow court concluded that the
“method of notice prescribed by the constitution is one reasonably calculated to give notice to the
voters.” Id. The constitutional requirement has not changed and Snow remains good law.

Election day is November 5, 2024. As of September 11, 2024, it was 55 days to the
election. No evidence has been presented that either the Legislature or the Lieutenant Governor
“has caused” the proposed constitutional amendment to appear in any newspaper in Utah.!* The
parties do not dispute that there are numerous new articles about the Legislature’s emergency
session and this dispute and that the text of the amendment, along with the Amendment D ballot
language, has been published by various news outlets. The fact that there are news reports and
stories, offering pros and cons and opinions, about Amendment D does not satisfy the
constitutional publication requirement. Further, the voter information pamphlet will be published,
but made available only on-line. It will not be printed nor mailed to voters along with the ballot.
The complete text of the amendment will only be printed and posted at polling locations on
Election Day. However, it was noted that most Utah voters vote by mail. While more opportunities
to provide notice of the actual text of the proposed amendment is better for voters, these additional
opportunities to provide notice do not satisfy the constitutional publication requirement.

Finally, the Legislative Defendants argue against this interpretation because “[t]he
Legislature has no way to force an unwilling publisher to post the proposed amendment because
doing so would constitute compelled speech under the First Amendment.” (Legislative
Defendants’ Combined Opposition to Plaintiffs’ Motions for Preliminary Injunction, Docket No.
352, p. 39.) The Court finds this argument to be completely unpersuasive because, even if true, the
Legislative Defendants have failed to establish that forcing publishers to print the text of the
amendment against their will is the only way by which the legislature could cause publication of
the amendment in a newspaper. Furthermore, the Legislative Defendants’ argument on this point
is undermined by their acknowledgment that Utah newspapers and other media outlets have printed
numerous stories about the proposed amendment and by its recent update, despite the fact that the
legislature took no independent steps to publish the text of the amendment. In addition, this
argument is now moot, given the recent representation that the Legislative Defendants have
contacted 35 newspapers to publish the text.

Plaintiffs will likely succeed on its claim that Defendants violated Article XXIII, § 1 of the

4 At 5:00 a.m. the Court noticed a supplemental filing from the Legislative Defendants, with an affidavit
submitted by Abby Osborne. The supplemental filing was filed sometime after the 3:00 hearing on
9/11/2024. Ms. Osborne represents that she has purchased space in 35 papers to publish the ballot title and
the full text of each proposed constitutional amendment certified to appear on the November 2024 general
ballot. This information was not presented during the hearing. The Court considers it, however, given the
plain language of both Articles 23, Section 1 and Article 1, Section 26, the requirement is mandatory. No
legal authority was submitted to support substantial compliance. The Court does not suggest that there is no
possible argument for it, however, the facts of this case do not support it.
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Utah Constitution.
2. Plaintiffs will suffer irreparable harm in the absence of an injunction.

Plaintiffs will suffer irreparable harm in the absence of an injunction against the proposed
Amendment. Irreparable harm “is that which cannot be adequately compensated in damages” and
is “fundamentally preventative in nature.” Zagg, Inc. v. Hammer, 2015 UT App 52, 97 6, 8
(quotation omitted). Without a preliminary injunction, Defendants’ inaccurate ballot language
would have Utahns unwittingly e/iminate a fundamental constitutional right that has existed since
1895. Subjecting Plaintiffs and other Utahns to this outcome is irreparable harm. See Williams v.
Rhodes, 393 U.S. 23, 30 (1968) (“[T]he right of qualified voters ... to cast their votes effectively
... rank[s] among our most precious freedoms™).

3. The threatened injury to Plaintiffs outweighs whatever damage the proposed
injunction may case the party enjoined.

The balance of the equities, which “considers whether the applicant’s injury exceeds the
potential injury to the defendant,” favors Plaintiffs. Planned Parenthood Assoc. of Utah v. State,
2024 UT 28, § 210. The harm that Plaintiffs would suffer from the proposed Amendment’s ballot
language, which omits the impact on Utah citizens’ fundamental constitutional rights but appears
to represent to the people that it strengthens rights, outweighs any harm Defendants may suffer if
the requested injunction is granted. See, e.g., United States v. Alabama, 691 F.3d 1269, 1301 (11th
Cir. 2012) (there can be “no harm from the state’s nonenforcement of invalid legislation™). If
Amendment D proceeds to vote, Utah citizens may vote based on the ballot language, without
being fully informed, and the proposal could pass. The proposed constitutional amendments will
become effective and in fact will be retroactive, which will moot Plaintiffs’ claims on remand.

In attempting to balance the equities, Defendants are somewhat responsible for the impact
on ballot printing for the November 2024 election. They truncated the deadlines, sidestepped
normal processes, and proposed in short order a constitutional amendment, with inaccurate
descriptions, to shift power from the people to the Legislature. Under the circumstances, the court
cannot say that Defendants will be harmed by being unable to advance an inaccurate description
of the proposed Amendment in the November 2024 election.

4. The injunction will not be adverse to the public interest.

The injunction promotes the public interest. The people of Utah are entitled to an
accurate summary of any proposed constitutional amendment that impacts their fundamental
rights and they are entitled to the constitutionally required notice, by publication in a newspaper
two months before the election. These requirements are fundamental to the integrity of our

democracy.
CONCLUSION

The injunctive relief requested — to either strike Amendment D or rule that it is void —
is an extraordinary remedy. The court’s discretion “should be exercised within the purview of
sound equitable principles, taking into account all the facts and circumstances of the case.”
System Concepis, Inc. v. Dixon, 669 P.2d 421, 425 (Utah 1983) (citation omitted). “A
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preliminary injunction is an anticipatory remedy purposed to prevent the perpetration of a
threatened wrong or to compel the cessation of a continuing one.” Hunsaker v. Kersh, 1999
UT 106, § 8 991 P.2d 67. (Internal citations omitted.) Plainiffs have established that they are
entitled to a preliminary injunction.

A preliminary injunction should serve “to preserve the status quo pending the outcome
of the case.” Id. In addition the Court must consider all of the facts and circumstances in the
case and should attempt to mitigate the associated risks and impact of the court’s ruling on all
parties and non-parties, including all the voters of Utah. While striking Amendment D is
legally justifiable, it may jeopardize Utah’s ability to comply with all election deadlines and
may significantly increase the parties’ exposure to legal, financial and timing risks associated
with the November 5, 2024 election.

For the reasons discussed above, Plaintiffs’ preliminary injunction is GRANTED. The
Court ORDERS as follows:

1. Amendment D is void and shall be given no effect.

2. Ballots may be printed as certified.

3. The Lieutenant Governor’s Office represented that a process is in place for handling
matters removed from the ballot, pre-election, to ensure that they are not counted.
That process shall be applied to Amendment D.

4. The Lieutenant Governor’s Office shall notify all County Clerks of the injunction
and ensure that they are bound by these terms, subject to further order of this or
another court.

DATED September 12, 2024.

BY THE COURT:
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September 9, 2024

PROCEEDTINGS

THE COURT: All right. Good afternoon, everyone.
We're here in the matter of League of Women Voters of Utah, et
al, vs. Utah State Legislature, et al, Case 220901712.

Counsel starting with the plaintiffs, please make
your appearances.

MR. REYMANN: Good afternoon, your Honor. David
Reymann on behalf of Plaintiffs. We are expecting Mr. Gaber to
join us also remotely, but I don't see him yet. So -- oh,
there he is.

THE COURT: Okay.

MR. REYMANN: So I'll let them make their own
appearances.

THE COURT: Great. Give us one second. I'll make
everyone panelists.

Is there anyone online who'd like to make an
appearance on behalf of Plaintiffs?

All right.

MR. REYMANN: I know that he will. He may just not
be able to yet. There he is.

THE COURT: Oh, it looks like -- all right.

Mr. Gaber, can you hear me?

If there's anyone who would like to make their

appearances, go ahead and unmute and make your appearance for
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Plaintiffs.

MR. REYMANN: Do you want to try and get him on the
phone?

THE COURT: It's okay. Do you want to just make an
appearance for him?

MR. REYMANN: Yeah. Also appearing is Mark Gaber.

THE COURT: Okay. Great.

MR. SORENSON: Good afternoon, your Honor. Lance
Sorenson and David Wolf on behalf of Defendant Lieutenant
Governor Henderson.

THE COURT: Great. Good afternoon.

MR. GREEN: Good afternoon, your Honor. Tyler Green
for the legislative defendants. And my colleagues online,
Mr. Chang and Ms. Meehan, are appearing remotely.

THE COURT: Great. All right.

MR. BILLINGS: Good afternoon, your Honor. David
Billings on behalf of the proposed intervenors. And available
online is Mr. Richard Medina. (Inaudible.)

MR. MEDINA: Good afternoon.

THE COURT: All right. Any other appearances?

Okay. All right. We're set for a scheduling
conference today. Counsel, what would you like to address?

MR. REYMANN: Mr. Gaber was going to do all the
talking, so I'm happy to try and fill in if he's unable to hear

us. But...

Phoebe Moorhead, RPR, CRR 480.265.0404 5
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THE COURT: Let's —-- I'm happy to see if we can
assist Mr. Gaber. Mr. Gaber, can you hear me? We just unmuted
you.

MR. REYMANN: I apologize, your Honor.

THE COURT: That's okay. Not a problem. Do you want
to try and get in touch with him?

MR. REYMANN: Yeah. I'm e-mailing him right now.
Yeah. He says they can't hear anything.

THE COURT: It looks like they're fully connected on
our end. Maybe increase the volume?

(Computer voice.)

UNKNOWN SPEAKER: It sounds like we can hear them.

THE COURT: Yeah. We can hear him. There you go.
You're unmuted. Mr. Gaber?

MR. GABER: Sorry, your Honor. Can you hear me? I
can't -- I can't hear you.

THE COURT: I can hear you now. Can you hear me?

MR. REYMANN: Technology is wonderful.

THE COURT: Until it's not.

MR. GABER: I apologize, your Honor. I can hear now.

THE COURT: Okay. Great.

MR. GABER: Excellent. I'm so sorry.

THE COURT: Not a problem. I'm glad you're able to
hear.

All right. So my question is what is it that we need

Phoebe Moorhead, RPR, CRR 480.265.0404 6
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to address at the scheduling conference today?

MR. GABER: Yes. Thank you, your Honor. Thank you
for calling it quickly. I wanted to talk a little bit about
the briefing and the hearing schedule in light of the
Lieutenant Governor's filing on Friday and the information
presented there. As I understand it, some counties may begin
to -—— I didn't read it to say all, but that some counties may
begin today sending the ballot proofs to the third party
printers. And it's our position that if we prevail on the
preliminary injunction, the public interest is strongly in
favor of not having a ballot -- you know, an amendment on the
ballot to vote on, that this be deemed unlawful and not
lawfully placed on the ballot.

So to that end, I wanted to talk about two things.
One, the schedule for this weekend and next, as well as some
potential interim steps that the Lieutenant Governors could
direct the county clerks to take, or the Court could
potentially order (inaudible) jurisdiction and ensuring that it
can grant full relief.

With respect to the schedule, we had originally
set -- and the Court ordered Monday as the reply deadline. We
would be willing to move that up on our end to file our reply
brief this coming Friday or Saturday at the latest, depending
on the scope of -- of what's in the responses. And I was going

to suggest to the Court, then, if the Court is available, that
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we could schedule the hearing for the following Monday to give
us the best chance of getting relief if it's awarded that can
affect the actual ballots. And we would be available on Monday
for that purpose.

With respect to the Lieutenant Governor's filing and
the ongoing ballot proofing process, it seems to us, given that
there's a small number of ballots at issue for the first
UOCAVA, overseas, and military deadline -- I think it was
around 4,500 perhaps that the Lieutenant Governor cited. It
seems to us that the most prudent step would be to prepare two
proofs, that they've already prepared the one that has
(inaudible), to prepare a proof that has it removed. And if
necessary, print two sets of ballots for the UOCAVA that have
it on as (inaudible) and one that has Amendment D removed so
that the Court is able to grant full relief and that the
party -- and the Lieutenant Governor and the county clerks are
able to administer that in an orderly way should the Court rule
in our favor.

So I wanted to raise those two points and just
emphasize that, you know, we think that if we do prevail, that
the best course of public interest is that the unlawful
question not appear on the ballot at all.

THE COURT: Mr. Sorenson? Mr. Wolf?

MR. SORENSON: Thanks, your Honor. Timing is

incredibly important in this election. And working backward
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from the UOCAVA deadline, which is September 20th, the absolute
drop-dead date for getting proofs to the printer is this
Thursday. That doesn't mean that there's nothing going on
before Thursday, right? There's programming. There's
proofing. And counties need time to do that and to do it well

and not risk the run of making mistakes if we have to do it all

Wednesday night -- right? -- and try to get something out
Thursday.

But we put in our -- in our filing, your Honor, the
way this works. These printers, they're lined up already with

proofs coming in from all over the country, right? So it's --
Thursday is the drop-dead date for getting ballots to them.
Things have to happen before then. The idea of two proofs is
costly and runs the risk of confusion for the counties, and so
we would be opposed to that as a solution here.

THE COURT: What other solutions could you offer?

MR. SORENSON: Well, your Honor, what I can say is
ballots need to go to the printers Thursday. And I don't --
you know, we have the certification deadline and these
deadlines so that things can run smoothly, and we're already up
against these deadlines. So if any of the Court's remedy for
any problem here involves reprinting ballots, that's going to
be really hard at this point, especially if we get past
Thursday.

THE COURT: And there's no possible way to just push

Phoebe Moorhead, RPR, CRR 480.265.0404 9
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that deadline even to next Monday or Tuesday?

MR. SORENSON: ©No. We've got 29 counties that all
operate on schedules with their printers, and the UOCAVA
deadline is -- it's just a hard deadline that can't be missed.
And if we go past Thursday, we run the risk of missing that,
and we run the risk down the road of, you know, can these
printers actually get these ballots in and programmed in a
timely manner to get them out to voters?

THE COURT: Okay. When are you planning on
submitting those proofs to the printers on Thursday?

MR. SORENSON: Well, each county operates on its
schedule. Some are ready to go; some are still proofing.
They're all planning on getting them out this week before
Thursday, by Thursday.

THE COURT: So you're saying by Wednesday actually?

MR. SORENSON: And they're proofing, they're
programming before Thursday. So —-- one moment.

THE COURT: Okay.

MR. SORENSON: They can send them to them on
Thursday.

THE COURT: On Thursday? Is that like 11:59 p.m. on
Thursday? Or is it --

UNKNOWN SPEAKER: Yeah.

THE COURT: -- earlier? Okay. Okay.

So with that information, how do you want to proceed?

Phoebe Moorhead, RPR, CRR 480.265.0404 10
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MR. GABER: Are you talking to me, your Honor?

THE COURT: I'm opening it up for everyone to
problem-solve.

MR. GABER: Sorry.

THE COURT: I want to make sure everyone has an
opportunity to respond and also reply and try and squeeze in a
hearing. But it doesn't give us a lot of time.

MR. GREEN: Your Honor, if I may, your Honor.

THE COURT: Yes. Go ahead, Mr. Green.

MR. GREEN: On behalf of the legislature. I would
just say since we got these two motions that came in right
after -- you know, one right after we had finished our sort of
negotiations and briefing with the Court on the summary
judgment schedule, we got one Thursday night, as the Court
knows, and one Saturday night. We've been working as
diligently as we can in that interim period to try to meet the
Thursday deadline. So that's what we're on track for. I
suppose 1f it would be helpful to the Court -- what I don't
want to do is prejudice my clients' rights to present a
complete defense to the claims, which it probably would not
surprise the Court to hear our view that the claims don't have
merit to them.

But we would be willing to submit something, you
know, maybe like a sort of partial response or half response,

or 1f there's, you know, some sort of middle ground sooner than
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their proposed deadline, Thursday, which is what we've been
working towards, we would be happy to try to do that, but,
again, not to the extent it would prejudice our ability to
offer some sort of more fulsome and complete response later on
down the line, for whatever that's worth for the Court's
consideration.

THE COURT: Okay. If we were to -- or if you could
shorten that deadline, what would be your request?

MR. GREEN: In terms of?

THE COURT: Just shortening the deadlines. Sometime
before --

MR. GREEN: Like a new deadline somehow?

THE COURT: Yeah. Before Thursday.

MR. GREEN: Instead of Thursday?

THE COURT: Mm-hmm.

MR. GREEN: You know, we can do our best to try to
get you something I suppose by like mid-day Wednesday, sometime
Wednesday afternoon.

THE COURT: Okay.

MR. GREEN: 2:00 or 3:00 p.m. or something on
Wednesday. But I don't -- you know, to the extent -- what I
don't want to do is detract, I think, from what the Lieutenant
Governor has said, and probably the most important thing that
will be said in this hearing today, and is the notion of, you

know, Jjeopardizing the state's ability to meet the counties'
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deadlines with the printers and sort of invoke the nuclear
problem that comes with missing a UOCAVA deadline, number one.
But number two, the reality that there just can't be two
ballots. You can imagine the sort of Pandora's box that it
would open i1if there were one -- potentially one ballot and then
another one sent and then which one gets actually sent to the
voters and how does it look. And they can't do -- as I
understand it -- the Lieutenant Governor could confirm -- I
don't think the printers have the capacity to do a sort of
limited run of 4,500 ballots or something one way and then hold
the rest of them for later.

I think the counties have their time slots, and those
are their time slots. And if they miss them, it's anybody's
guess as to whether we could even have ballots for the rest
of -- for the rest of the election, which, again, is not just
Amendment D. It's presidential election all the way down.

It's just a single ballot, your Honor, going to all of the
voters here in Utah. So I want to make sure that that's
emphasized and whatever we do here doesn't jeopardize our
citizens' ability to actually vote in this election.

THE COURT: Okay.

Mr. Gaber.

MR. GABER: Thank you, your Honor. I think -- so it
sounds to me like there are two options, and I certainly am

fine with advancing the briefing on the motion so that the
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Court has it submitted before the Thursday deadline if that
would work for the Court and the Court could issue an order in
that time. The Court had mentioned whether or not there might
be a need for an evidentiary hearing. My answer to that is
going to be dependent on what I see in the responses, but
certainly I think there are declarations in the record, and I
think some of it -- that some of this is noncontested. I don't
think there's an issue of whether or not they were actually
published in the newspapers or not. And (inaudible)

language —-- the Court can compare the language to the text of
the amendment. So I don't know that there is likely to be a
need for evidence, but I don't want to foreclose that
possibility, depending on what might come in the way of
responses.

So I think that's an option for the Court to move
this up to Wednesday, and we could certainly file a reply
brief, you know, expeditiously. We've moved heaven and earth
to move expeditiously so far on this matter. Obviously I know
less about the printing of the ballots, but it does seem to me
that this Amendment D is the last gquestion that appears on the
ballots, and I think printing -- you know, if the Court wanted
to just keep its printing schedule, I think printing a limited
set of 4,500 -- I don't see why that would be impossible to do,
to print 4,500 ballots that don't have Amendment D listed and

just set them aside in the event that they were needed. But
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certainly if the Court's willing to entertain a faster
schedule, I think we can do that as well.

MR. SORENSON: Your Honor, if I may.

THE COURT: Go ahead.

MR. SORENSON: The Amendment D would go on every
ballot in the state, and the ballots look different depending

on the county. And even in the county, there's multiple

ballots depending on congressional districts, state districts.

So there's 1.7 million ballots that would need to be done
twice, not 4,500.

THE COURT: If the Court were to agree with the
plaintiffs and order that the Amendment D either not be
presented to voters or invalidate it, wvoid it after the fact,
what would be your solution, then? Just say -- it seems
impractical to meet the deadline and to give everybody the
opportunity to fully respond. It seems like, based on what
you're saying, we must move forward with the printing. So it
will likely be included.

What is the solution if the Court does agree with

Plaintiffs then? Have you thought through that?

MR. SORENSON: Well, I know the plaintiffs have asked

for alternative remedies. And logistically, one of the other
remedies is just run the ballots and then deal with it after.
That is, if you decide that it shouldn't be on there, then

don't count them.

Phoebe Moorhead, RPR, CRR 480.265.0404
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There is a process in the code for not counting
ballots for, say -- or votes for, say, candidates who drop out
after the deadline. That type of process exists. I think
logistically, that could be used for Amendment D. But I
haven't thought through other implications of doing that,
whether that could create confusion on the counties to make
sure they tabulate correctly. Or it could create confusion on
the voters. But logistically, it's possible.

THE COURT: What is the Lieutenant Governor's office
preference with regard to how we go forward? Given the issues
that are before the Court and the deadlines that you're facing?
What is your request?

MR. SORENSON: We would need a ruling by Wednesday in
order to give county clerks time to reconfigure ballots by
Thursday, if that's the direction the Court's going.

THE COURT: Otherwise, we just move forward, they're
printed, and then we'll figure out how to -- how to deal with
that after the fact? 1If the Court rules in favor of the
plaintiffs?

MR. SORENSON: Correct.

In that event -- and we're not to the PI stage yet --
the LG would request that a bond be posted in an amount to
cover the cost of reconfiguring, reprinting, and whatever it
takes for the first option that we talked about.

THE COURT: Will you repeat that one more time?

Phoebe Moorhead, RPR, CRR 480.265.0404 16
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MR. SORENSON: We'd request that a bond be posted to
cover the costs of now going back and reprogramming, reproofing
ballots, if that's the course we go down.

THE COURT: Is the bond that you're requesting, is
that dependent on the Court's ruling, the timing of the Court's
ruling?

MR. SORENSON: Yeah. 1If we get -- if we get to the
PI stage and say, okay, I think we're going to enter into an
injunction requiring all the county clerks to now go back and
redo something. And then we're going to go through the rest of
the litigation. We'd just need the bond posted, because
there's going to be costs of doing that.

THE COURT: Okay. All right.

MR. GABER: Your Honor, may I address the bond issue?

THE COURT: Yes. Go ahead, Mr. Gaber.

MR. GABER: 1I've been doing election law for quite a
while now, and I don't think I've ever heard of a scenario in
which plaintiffs have been required to post bond for a monetary
amount for the state to come into compliance with the
constitutional requirements if we prevail. And given that, I
think -- given the Lieutenant Governor's position, I think that
the fast course, if the Court is able to do it, would be to
advance these proceedings and get resolution this week in
advance of the deadline. And perhaps some of these arguments

can be made orally, but I don't think we should be in a
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situation where private citizens are being asked to pay money
so that the state can follow the constitution.

THE COURT: So that would -- what if the Court issued
a ruling on Thursday? Is that still too late?

MR. SORENSON: 1It's not just the printing -- we can't
snap our finger and get the ballots out. Right?

THE COURT: Right.

MR. SORENSON: There's programming. If there's -- if
we have to take it off, if we have to change the language, it
takes time to do that. And we have 1.7 million ballots.

THE COURT: Okay.

Mr. Green, any way you can submit something earlier
than Wednesday?

MR. GREEN: Well, I mean, I guess it depends on what
the Court wants to see. We have our sort of working outline.

I don't know that it would be terribly helpful. But to build
out I think the arguments that we would want to build them out
and present them to the Court in a way that I think preserves
the merits of our arguments, like, we can try. We can make

it -- I mean, we're pushing -- I'll tell you, all of our
cylinders are firing as quickly as they can fire. We've got --
we've had people working on this around the clock since it came
in. So I can see what I can do and try to push it to sometime
earlier Wednesday if that would be useful.

The issue again is, you know, there's -- we're
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dealing with, you know, roughly 50 or so pages of new briefs
and, like, arguments that nobody's looked at and stuff we
haven't talked about before, so we're trying to make sure we
get it right and do it right and go as far as we can to get the

Court the right answer that will help resolve this.

And on that note, I mean, one thing I think -- this
is largely unprecedented in this -- not just largely -- I think
it is unprecedented in this state. I don't think the relief

the plaintiffs are seeking have happened before. And the
closest we could find -- I would point the Court to this In Re
Cook case from the Supreme Court. 1It's 882 P.2d 656. This was
a Chief Justice Zimmerman opinion and a request to stop -- I
think it was a request to stop the printing of some of the
ballots, but certainly the voter information pamphlet that was
at issue in this particular election back in '94.

And I would point the Court to some language at the
end of the opinion, starting on page 659, where the Court --
even the Court found potentially some merits with the
plaintiffs' arguments about some misleading language in the
voter information pamphlet, it still said -- notwithstanding
the potential merits to those arguments, the Court denied
relief there, declined to issue an injunction that would stop
the dissemination of those voter information pamphlets, based
on this language: "The overriding importance of the public's

interest and the integrity of the election process and the
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breadth of equities -- of a court of equity's discretion."

So the Court -- I think the Utah Supreme Court has
been mindful of the closer we get to when the election is
actually supposed to start happening, the election mechanics,
the more orders from court have the ability to fundamentally
alter voter behavior. You can imagine the scenario where
there's been plenty of news coverage about this case.
Plaintiffs' attorneys have been quoted themselves a number of
times in a number of different stories about this. And if a
voter is in a situation where a ballot shows up and Amendment D
is on the ballot because of -- precisely because of the
problems that the Lieutenant Governor has talked about and all
the things that counties have to do, and that -- I don't think
it can help but fundamentally change voter behavior with
respect to the amendment. Is it on? Is it not? Sure it's on,
but does it count? Is the Court not going to consider my vote?
You can imagine the questions that voters are going to ask when
this happens, if it should happen.

So I think with respect to these equitable arguments,
I don't think we can emphasize and state their importance too
much.

THE COURT: So your position is that we should move
forward, allow it to be printed, let the parties have briefing,
and then address the issue. And then whatever the Court's

decision is, we'll deal with those repercussions at that time?
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MR. GREEN: I think -- I think there's certainly a
separate set of repercussions. I think that's right. There's
one set of considerations, equitable considerations to what
happens if the state, through its counties -- because, again,
it's not a state-centralized function. It's a county-by-county
function. So what actually happens to Utah's 1.37 million
voters if we don't get ballots from the printer on time and we
fundamentally can't conduct the election from president on
down? There's one set of issues there, to be sure.

There's a separate set, I think, that we're happy to
talk about, and we can talk about the timing of those. But if
the ballots go out and the amendment is on it, but then there's
still news coverage or headlines or back and forth about,
"Well, they're out, but maybe they're improper," or "Maybe a
Court's going to do something with them,™ "Should I wvote?
Should I not? 1Is it worth it as a citizen to take my time to
educate myself about the amendments and then cast an informed
vote?" I think there's an entirely separate set of equitable
considerations there that I know we're certainly concerned
about.

But I don't -- but, again, with the timing of all of
it, I think we're all in a little bit of a bind and we'll do
our best to get to what we can by Wednesday.

THE COURT: Okay. Mr. Gaber.

MR. GABER: I would say that given what Mr. Green
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said, I think that that lends in favor of adjudicating this
before those ballots are printed, so then we can avoid --
that's precisely why we were suggesting that it's in the
public's interest to not have it on the ballot if it's
unlawful. And I think the constitution actually says it
wouldn't be submitted to the voters if it's unlawful.

So perhaps -- if the legislature can get its brief in
by -- by, you know, Wednesday morning, or if it's noon on
Wednesday, you know, we could certainly do our reply in the
form of an oral reply and have the, you know, Court -- if the
Court can issue its decision, then, on Wednesday.

THE COURT: All right. When do you think you could
submit your opposition? Either Tuesday night, early Wednesday
morning?

MR. GREEN: I think Tuesday night will be a bit of a

stretch, but I think if we could shoot for Wednesday, we can do

that.

THE COURT: Wednesday morning?

MR. GREEN: Wednesday at -- I mean, Mr. Gaber
suggested Wednesday at noon. I think we'll -- we can make that

work if that works for the Court.

THE COURT: Could you do it a little earlier? The
reason I'm suggesting a little earlier is I still have to read.
And then also --

MR. GREEN: That's important. No question.
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THE COURT: Right. So you give me a time.

MR. GREEN: Could we shoot for 10:30? Give you —--

THE COURT: Let's do 10:30.

MR. GREEN: 10:30? Okay.

THE COURT: And then with regard to a reply, do you
want to do a written reply or just do an oral response at the
hearing that we'll set on Wednesday?

MR. GABER: If we can -- how about this? If we can
get it written, then we would file it so your Honor could read
it in advance. But certainly, if we can preserve the right to
do, you know, the reply orally, at the very least, we can do
that.

THE COURT: Okay. Then, let's see. Why don't we set
a hearing -- how much time do you want for that hearing? It
sounds like we're not really doing an evidentiary one. 1It's
just going to be oral argument at this point. Is that right?
Everyone agree?

MR. GABER: I think that's likeliest. TIf there's
some issue that's raised in their response with respect to, you
know, an evidentiary failure, then certainly we would want to
be able to have the ability to have someone testify if
necessary. But I don't think that's likely.

MR. GREEN: That's my expectation right now, your
Honor. If that should change as we're wrapping this up, we'll

certainly let the Court and counsel know.
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THE COURT: Okay. What time do you want to have the
hearing, then, on Wednesday afternoon? Luckily, my Wednesday
afternoon is open. It was our judicial conference Wednesday,
Thursday, Friday. So I've got the entire afternoon open.

MR. GREEN: How long does the Court want to read the
briefs?

THE COURT: I'm sure that I'll probably need more
time than I will have, but you tell me. I want to make sure
that you have adequate opportunity to present your arguments.

MR. GREEN: I guess I would ask Mr. Gaber their
position. 1It's their motion. Certainly, your Honor, we're
responding to it. But I think if we did something in the
neighborhood of 2:00 or 3:00, that would work for us.

MR. GABER: That probably works, your Honor. I too
will need to read it, but we'll endeavor to do that quickly.

THE COURT: Okay.

MR. GABER: But I think that that would work.

THE COURT: Why don't we say 3:00, then?

All right. So September 11th, 3:00. We'll make
WebEx available as well. And whoever would like to appear in
person, you're welcome to do that as well.

MR. GREEN: Will that be back in this courtroom, your
Honor?

THE COURT: Yes. It will be right here.

Mr. Billings?
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MR. BILLINGS: Just -- I was just wondering if the
Court could rule on our motion to intervene before the hearing.

THE COURT: I will try. I will definitely do my best
to review that and issue a ruling.

MR. BILLINGS: Thank you.

THE COURT: Thank you. Well, let me just ask. So
since we're here.

The issue that -- so I've read the motion. The issue
that's been presented is that the intervention could
potentially delay resolution of the limited issue that's been
remanded to this court. Would you address that?

MR. BILLINGS: Sure. Mr. Medina, do you wish to
address it?

MR. MEDINA: Sure, your Honor. I'm prepared to speak
to that. We don't think it needs to. Your Honor has already
set a schedule on the summary judgment motion. Obviously our
motion to intervene is pending. And given the very rapid
schedule that your Honor has just set on the preliminary
injunction motion, we don't expect to be heard on that.
However, we do think there's plenty of time for us to be heard
on the merits given the schedule that's been entered on the
summary Jjudgment motion.

You know, I don't really see how, you know,
responding to perhaps another set of briefs or arguments is

going to necessarily delay. There's been some suggestion that
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the intervenors are going to seek additional discovery beyond
what's already been shared. I think that's just not true from
the face of our papers. So that -- we've spoken to that as
well in our reply, and I would incorporate those arguments.
But we don't see really a reason why our participation should
delay the case.

THE COURT: What is the difference between the Court
allowing your client to intervene versus your client Jjust
submitting an amicus brief for purposes of the Court addressing
on summary judgment Count V?

MR. MEDINA: Sure. There's a couple differences.
First is our rights to participate in any remedial proceedings,
our right to appeal, participating as amicus, while we could,
you know, make legal arguments, obviously it doesn't grant the
full rights of a party. And that's what Rule 24 is for. So
those would be the primary differences.

THE COURT: And why is the Democratic Party's
interest not already adequately represented by the -- by some
of the plaintiffs who have identified as democrats?

MR. MEDINA: Sure. So, I mean, we've laid this out
in our reply brief. The fact that some of the plaintiffs
happen to be registered democrats does not mean that they
represent the interests of the Democratic Party. In addition
to the registered democratic voters, there are nonpartisan

organizations, republican registered voters, who have joined
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together in common cause to the extent that they share an
interest here.

I'l1l note also that the likely outcome of this case
is going to be some kind of remedial proceedings, which is
going to need to be adopted on a new congressional map.

There's potentially infinite configurations that the parties
could propose, that the Court could adopt. And we think it's
qgquite likely that the interests of the party will diverge from
this, you know, very diverse coalition of nonpartisan and
bipartisan plaintiffs as far as remedial proceedings go.

THE COURT: Is it critical for the Court to rule on
this motion before Wednesday given the discrete issues that are
before the Court?

MR. BILLINGS: ©No. We just want to be heard in the
interim.

THE COURT: Okay. All right. I will try to see if I
can do that. I want to make sure that I am prepared for the
issues I have to quickly decide.

MR. MEDINA: And, your Honor, I should just add,
speaking for the proposed intervenors, you know, I don't see a
need to -- certainly don't see a need to delay these highly
expedited preliminary injunction proceedings to rule on the
intervention motion. You know, your Honor has a limited number
of hours in the day of course. And so certainly given the

exigencies here, you know, I'll add that just from having
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reviewed the papers, we, you know, believe that (inaudible) in
their arguments on the preliminary injunction motion, but don't
see a need to delay proceedings on our account.

THE COURT: Great. All right. Thank you,

Mr. Medina.

All right.

MR. GABER: Your Honor, may I (inaudible) matter?

THE COURT: Of course.

MR. GABER: Sorry, your Honor. The responses that
are coming on Wednesday, I assume, that are to the preliminary
injunction, that (inaudible) we had filed a motion for leave to
file the supplemental complaints. I just want to make sure
that we have the pleading, you know, granted to do that when
we're arguing on the preliminary injunction. So I didn't know
if there was any opposition to the actual filing of the
supplemental complaints. We may be able to dispense with that.

THE COURT: Are you planning on opposing?

MR. GREEN: The only issue I think with that is this
issue we dealt with last week, which was all of a sudden now we
have more claims to either answer or move to dismiss. There's
just additional logistics on our end now if a complaint is
entered. So the only thing I would ask from the Court is some
consideration with respect to whatever the deadlines might be
for the legislature to respond on the merits, either answering

or, you know, some other sort of motion.
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THE COURT: I thought about that, and I assumed that
the argument that you would make in opposing leave to
supplement would really be futility or some other legal-based
argument. And I assume that that likely would be raised in the
opposition to the preliminary injunction.

MR. GREEN: I think that's a fair assumption, your
Honor.

THE COURT: Okay. So I -- I believe I can deal with
all of them. I don't know that we need you to take extra time
to address that. I think I'll hear most of those substantive
arguments that I'll need to decide whether or not Plaintiffs
should be allowed to supplement.

Okay. All right. Counsel, anything else?

MR. GABER: ©Nothing for the plaintiffs.

THE COURT: All right. Well, thank you for your
appearances today. Court is adjourned. I'll see you on
Wednesday at 3:00. Court is in recess.

(Proceedings concluded.)
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STATE OF UTAH )
COUNTY OF SALT LAKE ;

I, PHOEBE S. MOORHEAD, Certified Shorthand
Reporter for the State of Utah, certify:

That I received the audio recording and
transcribed it to the best of my ability into typewriting; that
a full, true, and correct transcription of said audio recording
so recorded and transcribed is set forth in the foregoing
pages.

I FURTHER CERTIFY that I am neither counsel
for nor related to any party to said action nor in anywise
interested in the outcome thereof.

Certified and dated this 9th day of September,

2024.

Hhocle/anead

PHOEBE S. MOORHEAD, RPR, CRR
Certified Shorthand Reporter
for the State of Utah
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IN THE THIRD JUDICIAL DISTRICT COURT - SALT LAKE

IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

LEAGUE OF WOMEN VOTERS OF Case No. 220901712

UTAH, et al.,

Plaintiffs,
TRANSCRIPT OF':
PRELIMINARY INJUNCTION
HEARING

V.

UTAH STATE LEGISLATURE, et
al.,

Defendants.

—_— — — — — — — — — — — — ~—

BEFORE THE HONORABLE DIANNA GIBSON

THIRD DISTRICT COURT
450 SOUTH STATE STREET
SALT LAKE CITY, UT 84114

SEPTEMBER 11, 2024
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For the Defendants UTAH STATE LEGISLATURE; UTAH LEGISLATIVE
REDISTRICTING COMMITTEE; SENATOR SCOTT SANDALL, REPRESENTATIVE
BRAD WILSON, and SENATOR J. STUART ADAMS:

Tyler Green

CONSOVOY MCCARTHY PLLC
222 South Main Street
5th Floor

Salt Lake City, UT 84101

Frank H. Chang (Pro hac vice/Appeared by WebEx)
Taylor Meehan (Pro hac vice/Appeared by WebEx )
CONSOVOY MCCARTHY PLLC

1600 Wilson Boulevard

Suite 700

Arlington, VA 22209

Phoebe Moorhead, RPR, CRR 480.265.0404




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

For the PROPOSED INTERVENORS:

David Billings

FABIAN VANCOTT

95 South State Street
Suite 2300

Salt Lake City, UT 84111

Richard A. Medina (Pro hac vice/Appeared by WebEx)
ELIAS LAW GROUP LLP

250 Massachusetts Avenue NW

Suite 400

Washington, D.C. 20001

-o0o0000-

Phoebe Moorhead, RPR, CRR 480.265.0404




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

September 11, 2024

PROCEEDTINGS

THE BAILIFF: All rise. Third District Court is now
in session. The Honorable Judge Gibson is presiding. Please
be seated.

THE COURT: All right. Good afternoon, everyone.
We're here in the matter of League of Women Voters of Utah vs.
Utah State Legislature, Case 220901712.

Counsel starting with plaintiffs, please make your
appearances.

MR. REYMANN: Afternoon, your Honor. David Reymann
from Parr Brown on behalf of the plaintiffs.

MR. GABER: Good afternoon, your Honor. Mark Gaber
of the Campaign Legal Center on behalf of plaintiffs. And also
by WebEx are Annabelle Harless, Benjamin Phillips, and Aseem
Mulji for plaintiffs.

THE COURT: Thank you. Good afternoon.

MR. SORENSON: Good afternoon, your Honor. Lance
Sorenson and David Wolf on behalf of the Lieutenant Governor.

MR. GREEN: Good afternoon, your Honor. Tyler Green
on behalf of the legislative defendants. And I believe my
colleagues are on the line as well, Ms. Meehan and Mr. Chang.

THE COURT: Great. Thank you. Good afternoon,
counsel.

MR. BILLINGS: Good afternoon, your Honor. David

Phoebe Moorhead, RPR, CRR 480.265.0404 4
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Billings on behalf of the proposed intervenors. And I believe
on the WebEx is Richard Medina as well.

THE COURT: All right. Good afternoon. Thank you.

All right. So we're here for oral argument on the
preliminary injunction motion. Counsel, I've reviewed all the
written submissions.

Mr. Reymann, Mr. Gaber, are you ready to proceed?

MR. GABER: Yes, your Honor.

THE COURT: All right.

MR. GABER: Good afternoon, your Honor. And may it
please the Court.

The Utah Constitution protects the people's right to
alter or reform their government by a majority vote without the
government responding by repealing that reform effort or
impeding its purpose. Amendment D proposes to eliminate that
right and allow the government to unilaterally reject Utahns'
reforms for any or no reason at all, compelling, not narrowly
tailored, or otherwise.

But the ballot language certified by defendants
doesn't reveal that. Instead, it asks voters whether they want
to, quote, strengthen the initiative process, and it asks -- it
informs them that if they vote "yes" on the amendment, state
law will be changed such that there will be requirements for
the legislature to follow the intent of the voters in passing

initiatives.

Phoebe Moorhead, RPR, CRR 480.265.0404 5
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The amendment does not do either of those things.
It's false and misleading and, in that way, violates the
constitution, and as well violates the constitution because the
legislature has not published the amendment as the constitution
requires.

I want to start with the false and misleading claims.
And it's false and misleading in three -- in two main ways and
one sort of third issue that elevates all of this and requires
heightened judicial scrutiny.

So, first, the amendment does not say that it is
repealing an existing fundamental constitutional right that was
written into the constitution by the framers in 1895 and
ratified by the voters that year, the fundamental right to
alter and reform the government without the government undoing
that reform.

And the Florida Supreme Courts in the Askew and the
Armstrong cases are directly on point in this regard where the
failure of the state to indicate that the amendment would
eliminate an existing right is especially misleading. And in
particular, the Askew case in which the Court considered the
instance of the lobbyists who were banned under the existing
provision -- or, sorry —-- the former legislators who were
banned from becoming lobbyists under the existing provision.
And the amendment had that clause but then said "unless they

file a financial report." And that was all that was presented

Phoebe Moorhead, RPR, CRR 480.265.0404 6
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to the voters such that they would think a new provision
banning lobbying was being put into effect.

And similarly here, the voter who's looking at the
ballot would think that a new provision is being put into
effect that strengthens the initiative process to require the
legislature to respect the intent of voters' initiatives, when,
in fact, the language of the amendment allows the legislature
free authority to entirely repeal the initiatives that the
voters passed with no regard to the intent of the voters.

And in that regard, the use of the language
"strengthen" is particularly misleading. First of all, the use
of any such language in a ballot (inaudible) subjective-laden
language like "strengthen" and the like is really inappropriate
for a ballot because it's the legislature putting a judgment --
you know, positive judgment on the fact that voters should vote
for it. "Strengthen" is not an appropriate word in any sense,
even if there was some evidence that there was strengthening
happening here. But here, what's happening and what was the
express purpose was to weaken the initiative process as the
Supreme Court have interpreted it in its decision in this case
and make it so that the legislature have full power to
eliminate voters' initiatives regardless of their intent or
purpose or regardless of whether they were altering or
reforming the government under Article 1 Section 2.

And perhaps most alarmingly -- and we talk about this

Phoebe Moorhead, RPR, CRR 480.265.0404 7




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

in our reply brief filed today -- the defendants take the
position that, "Well, we should just -- only if there's a
counterfactual statement should the ballot amendment be legally
suspect.”" And they say that it's not here because they've --
the legislature passed SB 4003, I think is the number, or
4002 -- that would -- sort of a ride-along shirttail statute
that says that if, in the first general session after an
initiative is passed, the legislature chooses to amend it, it
shall respect the intent of the initiative, except when money
is at stake, and then they don't have to. And even on its
face, it's only in that first general session and only if it's
an amendment. And they cite that for why they've added that
language to the ballot that says that the law of the state will
be changed so that requirements are established that the
legislature respect the intent of the voters.

But what the amendment does -- the text of the
amendment and its purpose is to eliminate the requirement that

the intent of the voters be respected when the legislature is

deciding to repeal or amend or do anything with -- with a voter
initiative. That's -- that is the express terms of the
amendment. That was its entire purpose. It was all in

reaction to the Supreme Court's decision that the legislature
had to respect the purpose of the amendment and not impede it.
And it's sort of remarkable that in the same

general —-- same special session, the legislature passes a

Phoebe Moorhead, RPR, CRR 480.265.0404 8
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constitutional amendment to get rid of the requirement that
they respect the intent of the voters, passes this conditional
statute that says only in one circumstance, sometimes are we
going to maybe respect the intent of the voter if we amend,
that statute would be unconstitutional under the constitutional
amendment they passed on the same day. Because there would be
no way to enforce any requirement that the legislature respect
the intent of the voters, the amendment in the constitution
says they don't have to do that.

And so obviously in Utah, the constitution reigns
supreme over any contrary statute. And certainly, if the
legislature repeals an initiative, which the statute that they
passed to go along with the amendment doesn't even speak to,
they're not required to respect the intent of the voters if
they repeal the initiative. If the legislature repeals an
initiative, it is certainly not respecting the intent. It's
doing the furthest thing it could from respecting the intent of
the voters. 1It's getting rid of the initiative altogether.

And so the statute's not constitutional. It only
applies in certain circumstances. And the constitutional
amendment says that the legislature does not have to respect
the intent. It got rid of that requirement. So it is
counterfactual. It is 100 percent false to say that if the
voters vote "yes" on the amendment, state law will be changed

to require the legislature to respect the intent of voters when

Phoebe Moorhead, RPR, CRR 480.265.0404 9
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they pass an initiative. It does the precise opposite of that.

And so even under defendant's preferred standard, a
strict standard that only strikes down counterfactual ballot
language, this ballot language cannot stand.

Now, that shouldn't be the standard. Indeed, we
cited for the Court the Utah Supreme Court's decision in Nowers
vs. Oakden, in which the Court spoke to the requirement that
ballot language not be confusing, not mislead, and allow for a
reasonably intelligent voter to know what they are voting on.

Now, a reasonably intelligent voter who read the
amendment would think that they were strengthening the
initiative process to put limits on the legislature's ability
to repeal an initiative and disregard the intent of the voters.
Anyone who would -- would read that and think that. And that
is just indisputably not what the text of the amendment does.
And so the Court shouldn't adopt this strict standard. Other
states haven't. And -- some have; others haven't. The Utah
Supreme Court's language does not support it. But in any
event, the standard would be met here by the blatant falsehood
in that last section of the ballot language.

As the Florida Supreme Court said in the Armstrong
case, extra judicial scrutiny and vigilance is required when
what's happening is -- a fundamental provision in the
declaration of rights that has existed since the constitution

was created in 1895 is at issue in the amendment. And that's

Phoebe Moorhead, RPR, CRR 480.265.0404 10
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the case here. This amendment to Article 1 Section 2, the
right to alter or reform the government, is being amended.

And, sure, it's true that the first opportunity for the Supreme
Court to interpret this provision was in its decision this
year. That was because the legislature had never before sought
to repeal a government reform effort that the voters enacted
pursuant to that right.

And as 1is obvious from the jurisprudence in this
state requiring the Supreme Court to interpret and this Court
to interpret the original public meaning of the phrase, this is
a right that has existed since 1895. We're here today because
the legislature sought for the first time to violate it.

And given that this is a fundamental right of the
voters in the declaration of rights, as the Florida Supreme
Court said in the Armstrong case, the Court needs to be extra
vigilant in ensuring that the ballot language is not misleading
voters into throwing away something that the framers of the
constitution and the first Utahns to vote on the constitution
selected to have it be the fundamental right of the people.

And, you know, I could -- I could go through
individually and talk about all the particular legal claims. I
don't really think that's necessary. The -- you know, it --
under Article 23 section 1, the amendment is not being
submitted to the voters if what is described to them is

literally not the amendment, the opposite of the amendment.

Phoebe Moorhead, RPR, CRR 480.265.0404 11
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And even defendants have agreed that undue influence

by the government is -- in the election process is a violation
of the free elections clause. They cite, as an example,
bribery. But although the government -- the legislature is not

paying people to vote in its favor, it is exercising undue
influence in how it describes what will happen if they vote
"yes" or "no" and putting its thumb on the scale and, in that
way, 1s also exercising viewpoint discrimination by preferring
a particular viewpoint and using the voters as its pawns to
have that outcome happen, to have that government-compelled
speech occur in favor of the government's preferred position.

I'm going to move on to the publication issue. If
your Honor has questions about the false and misleading, I can
stop there.

THE COURT: I don't have any questions right now.

MR. GABER: Okay. Thanks. And now, with respect to
the publication issue, the Supreme Court of Utah in the Snow
case set out -- in that case, the provision was complied with,
and a statute regarding posting the amendment's text in the
polling station was —-- had a minor noncompliance in one
jurisdiction about the effective date. And what the Supreme
Court said is it wasn't going to void that constitutional
amendment in that instance because the legislature complied
with the publication requirement. The legislature caused

the -- at that time, the Secretary of State. Sorry. Caused

Phoebe Moorhead, RPR, CRR 480.265.0404 12
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the Secretary of State to publish the text of the amendment in
newspapers across the state for two months leading up to the
election.

And this has been the history as best I can tell for
the last 122 years, until the legislature changed the statute
about publication to eliminate the newspaper requirement. And
I spent evenings going through historic newspapers from the
founding era and others where the legislature had no problem
posting in the legal notices section of the newspapers across
the state, every community newspaper across the state, the text
of the amendment in every issue from the date of the first date
of two months prior through the election.

In the Snow case in the Supreme Court said that they
must do that, that that was required. And that was what saved
the failure of the statute in that case from causing the
initiative -- the constitutional amendment to be voided. The
language of Snow doesn't leave any room for the conclusion that
the legislature does not need to comply with Article 23 Section
1 of the constitution. It says it's mandatory and talks about
why it's important. Because publication in the newspapers is
how the voters, in a passive way, without having to exert any
of their own ambition to try to go find the language, receive
in their homes the language of the amendment for a period of
time that the framers and the voters in 1895 determined was a

sufficient time for the voters to sit with the language, see

Phoebe Moorhead, RPR, CRR 480.265.0404 13
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the language itself rather than someone else's opinion about
the language, a newspaper article's, you know, journalistic
editorialization about the opinion -- about the amendment, and
decide whether or not they thought that was something that they
should vote for or against, whether it had merit or not.

And defendants, in their response brief, didn't cite
the Snow case or talk about it. 1It's the only case in Utah
that just speaks directly to this issue. I think it's quite
important. And I think it dictates the outcome here. There's
no factual dispute that publication has not occurred by the
state -- by the legislature, and the newspapers has not
occurred for two months prior to the election, has not occurred
in one in each county. They recite in their response to kind
of a smattering of online news articles where this dispute has
been covered and where the special session of the legislature
was covered, but they cite not a single article -- even if --
even if we set aside whether people in 1895 thought newspaper
meant paper that they physically receive in their home, they
cite not a single online news article where even the newspapers
have published -- without the legislature causing it -- where
either of the newspapers have published the full text of
Proposed Amendment D. There's some snippets here and there of
parts of it without the surrounding context of the rest of
Article 6. Article 2 -- Article 1 Section 2's changes are

nowhere in any of the articles that they've cited. There's a

Phoebe Moorhead, RPR, CRR 480.265.0404 14
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couple instances where there's a hyperlink to the legislature's
website.

None of that constitutes publishing the text of the
amendment for the two-month period in a newspaper in every
county of the state. And the legislature doesn't contend
otherwise. 1Instead, they cite to the statutory change that
happened in 2023 where these constitutional amendment's notice
is now, by statute, to occur on the Utah Public Notice website
and on the Lieutenant Governor's website. But obviously
statute can't trump the constitution, and the constitution
requires otherwise. And remarkably, they've -- they've not
even said that they're trying to catch up now and do it and go
around the state and pay to post a legal notice in the
newspapers. There's just no effort to comply whatsoever.

And so in that regard, the argument that we saw this
morning that there's been substantial compliance, citing to
some states that have that standard, one, that isn't the
standard in Utah. Utah's constitution under Article 1 Section

26 says that its provisions are mandatory or prohibitory unless

expressed otherwise. Certainly there's nothing in Article 23
Section 1 that expresses otherwise. It says "The legislature
shall." And then -- "shall publish it."™ And then it says "At

which time, the amendment may be submitted to the electors for
a vote."

And so it is a condition precedent, a mandatory

Phoebe Moorhead, RPR, CRR 480.265.0404 15
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condition precedent. And so this Court shouldn't even look to
the substantial compliance cases. But even if it does, the
publication on obscure government websites that require voters
of Utah to know that the government official they should be
thinking about is the Lieutenant Governor -- now, if they go
and look at the code and see that in Utah, the Lieutenant
Governor is in charge of administering elections in Utah,
perhaps they could figure that out. But the publication clause
was written specifically so that voters would not have to go do
library research to understand what the legislature was —-- how
the legislature was proposing to change the constitution.

And to suggest that they should be required to do
that, they should be required to know it's the Lieutenant
Governor, to figure out how to navigate www.utah.gov/pmn and go
through the various task bars to figure out how to find this
belatedly posted notice can't possibly constitute substantial
compliance even if that were the standard. And one might have
expected them to say that they, on Saturday, reached out to the
newspapers and started posting it. That isn't what has
happened either.

And, finally, the suggestion on publication that --
that newspaper editors might say to the state that, you know,
they're refusing to publish this notice. And so therefore,
they can't possibly be required to do this. They sort of say

it as a legal proposition. They've done it for 122 years.
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I've never heard of a newspaper rejecting a paid legal notice
from the government of the state about what is proposed to the
voters. So I don't really take that to be a serious argument
that the Court should consider.

With respect to some of the other arguments they
presented that would, they say, bar relief in this case,
defendants suggest that the Lieutenant Governor is an
insufficient defendant for the Court to afford relief. We cite
a number of statutes on page 9 of our reply brief that talk
about how the Lieutenant Governor has the power to direct the
county clerks to take action, that they're required to follow
her direction, that she is required to force them to come into
compliance with law. This is -- I've seen a number of states'
provisions about the duties and powers of their election
officials. This is one of the strongest ones I've ever seen in
terms of the power of the state election official to direct
local election officials to do tasks and stands in stark
contrast to the Florida statutes for the Jacobson case, the
11th Circuit and District of Florida case that was cited in the
response brief where the Court specifically said that the
Secretary of State didn't have that authority in Florida. But
it is clear in Utah code that they do here.

And with respect to the question of whether this is
a -- you know, disfavored mandatory injunction we're seeking or

a prohibitory injunction, I think it misunderstands the nature

Phoebe Moorhead, RPR, CRR 480.265.0404 17
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of returning to the status quo. The case law -- and we
this in our reply brief -- says to look at what was the
peaceable event prior to the action that results in the
for an injunction? And so here, we, nor anyone else in
did not know what the language was until it appeared on

certification order from the Lieutenant Governor.

cite
last
request
Utah,

the

And so to

suggest that Courts are disempowered to unwind that back to the

status quo ex ante I think just fundamentally misunderstands

what the legal requirements are with respect to an injunction.

This Court can certainly tell -- direct the Lieutenant Governor

to not certify Amendment D,
before that occurred,

Lieutenant Governor to direct the counties likewise.

And as was stated at the status conference on
the counties have not printed the ballot -- the ballots
printed. There are proofs -- you know, I don't know if
Microsoft Word or -- whatever the, you know, electronic
that has the -- has Amendment D on there right now, it
requires —-- and this is the last thing on the ballot in

the constitutional amendments are always the last thing

ballot. So this —-- and this is the last constitutional

amendment.

Amendment C starts, is the relief that we're seeking.

to take us back to the status quo

and to direct the county —-- to direct the

Monday,
are not
it's

file is

all --

on the

So it literally requires deleting back up to where

And telling the -- ordering the Lieutenant Governor

to do these steps is prohibitory.

It's going back to the

Phoebe Moorhead, RPR, CRR 480.265.0404
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ex ante status quo before the unlawful action occurred. And
that would similarly be the case with the, you know, sort of
backup relief that we think is less favorable to the public
interest of doing this after the fact. There again, it would
be returning us to the status quo ex ante.

Now, with respect to the other injunction factors.
And defendants lead with these in their opposition sort of as
the —-- from their perspective, the reason the Court should not
grant relief. All flow in plaintiff's direction. Clearly
there is irreparable harm from a false and misleading
description being placed on the ballot. And it is heightened
when the state is at the same time refusing to comply with the
requirement to provide constitutionally prescribed notice of
what the actual text would do so that voters could try at least
to follow the state process and learn what the text is without
having to hunt on a difficult state-run website to understand
the text. And so there's -- I don't think there can be any
doubt that that's irreparable harm to confuse the voters and
trick them into giving up their fundamental constitutional
right.

The defendants say that this is all -- there's no
time, that, you know, we're untimely. And it seems as though
we're, from their view, both too late and too close to the
election. And so I don't know what the kind of Goldilocks spot

was in which to file it, but certainly the first injunction

Phoebe Moorhead, RPR, CRR 480.265.0404 19
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motion was filed a day and a half after the language was posted
on the Lieutenant Governor's website, the certified ballot
language. And as we say in our second motion, there's a number
of potential meanings we think to the two-month provision. We
gave the defendants the opportunity to come into compliance
with any of the plausible definitions, and that time has passed
too. We filed that motion on a weekend, one day after the
passage of that time. And so as we say, it's not as though we
slept on our rights. We actually didn't sleep at all.

And so the -- at the status conference and in their
brief, the defendants cite the In re Cook case. And I think
that's our case, not their case, because the basis of the
Court's decision was that the plaintiffs there failed to act
for 28 days. And here, we acted -- I don't know how we could
have acted any faster to bring these claims before the Court.

And certainly, the defendants do not -- the state
does not have any irreparable harm in complying with the
constitution. And so I can't see how there's irreparable harm.
The Lieutenant Governor cited the cost of -- I don't know what
the cost would be of pressing "delete" a couple lines to get
rid of Amendment D. I don't think that would be -- I don't
even think that would cost money, but I don't want to be too
flippant. There might be some contractor or something involwved
there. But the idea of irreparable harm is that it's harm that

money can't fix. And so it cannot be the case that the state
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having to spend some money to come into compliance constitutes
irreparable harm.

And with respect to the public interest, I can't
imagine how the public interest is served by having a ballot
language -- and asking them to vote on something that tells
them the exact opposite of what would happen if they vote in
favor of an amendment to their declaration of rights in their
constitution.

And certainly, as we've stated at the status
conference, you know, we've asked for two potential forms of
relief. We wanted to make clear that even if, you know, the
Court couldn't do what it's -- what we thank the Court for
doing here and scheduling this very expedited hearing, that if
it had to wait until after the ballots were printed, that we
could still get relief. But I do believe the public interest
is best served by not having on the ballot an amendment that
violates multiple -- perhaps all of the relevant provisions in
the constitution with respect to the election.

And I want to note, too, the Purcell doctrine from
federal court. ©Not a single Utah case that we could find
relied on the Purcell doctrine. One of the things about the
Purcell doctrine is that it's federal courts not wanting to
interfere on federalism grounds with how state elections are
run. And of course that sort of concern is not relevant when a

state court is ruling with respect to state elections.
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But the fundamental concern in the Purcell doctrine
is avoiding voter confusion. And certainly, our substantive
claim and the one I think we've proven clearly is that the text
of the amendment proves when you just line it up next to the
ballot language -- is that having the ballot -- having
Amendment D on the ballot is what would be confusing to the
voters.

And any suggestion that it's going to cost $3 million
for the state to -- if this Court grants us relief today -- to
come into compliance, I just don't think reflects what was in
the declaration from the Lieutenant Governor's staff member.
That was if the ballots were to be ordered to be reprinted
after all of them had been reprinted. And that's certainly not
at issue here.

So I think that I have, in my head, covered the
waterfall of what I wanted to say. If your Honor has
questions, I would take them.

THE COURT: I don't have any questions for you now.

MR. GABER: Okay.

THE COURT: I may when you return.

MR. GABER: Come back. Thank you, your Honor.

THE COURT: All right.

MR. GREEN: TI'll take a turn if that's all right.

THE COURT: It -- of course. All right. Mr. Green.

MR. GREEN: Thank you, your Honor. Excuse me.
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Well, I suppose if there's one thing that Mr. Gaber
and I can agree on with respect to this case, it's that all of
us have lost a little bit of sleep because of it. So I
certainly understand where he's coming from there.

If I could, I think I would like to start with where
Mr. Gaber left off and talk for just a few moments about the
equities of the case here. And at the risk of stating the
obvious, neither Mr. Gaber nor the plaintiffs is the Lieutenant
Governor in the state. ©None of them is a county clerk in the
state. ©None of them have been tasked or charged with the
responsibilities of making sure the election is carried out the
way elections are supposed to be carried out the way they
historically have been in Utah.

So rather than just taking my word for it, I mean,
all I'm going to do is point the Court back to the declaration
that was filed from Ms. Jackson on Monday. Paragraph 27, "The
cost of reprinting ballots is estimated to cost up to 3
million." But here's the important part after that.
"Reprinting may not even be possible given all of the other
jurisdictions in the country who are also printing ballots at
the same time. Additionally, there are costs associated with
recertifying, reprogramming ballot, and reproofing." All of
those things would have to happen if this Court were to enter
an order today striking Amendment D from the ballot, every

single one of them.
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And the natural consequence of that leads back up to
this first question. 1Is it even possible -- or, excuse me --
to the first statement up in this paragraph. Is it -- can they
even be done logistically, the mechanics of it? Can it even
happen? Maybe the Lieutenant Governor has additional
information on that that they can offer when it's their turn.

I just don't know. All I know is what's in this declaration
that as far as I know hasn't been contested.

Paragraph 28, it goes beyond that, though, the
equities. "Altering the ballot on the eve of the election
jeopardizes the state's ability to meet the UOCAVA deadline and
to otherwise run an orderly election that protects Utahns'
right to vote." And then finally, on paragraph 29. "Amendment
D isn't the only item on the ballot during a general
presidential election year." This is one of the -- I mean,
every time we have an election, it seems you have people saying
it might be the most important election in history. But with
respect to what's actually on the ballot this election, your
Honor, there's a presidential office with no incumbent running,
so the president's on the ballot, all the way down -- all of
our statewide executive officers are on the ballot. As you
know, there's a number of other ballot issues, not just
Amendment D. So it's the host of all of these things that are
fundamentally at flux -- in flux and fundamentally at risk if

the Court pulls Amendment D from the ballot today.
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So with respect to the balance of the equities, I
just don't -—- I don't understand plaintiffs to contest anything
from Ms. Jackson's declaration. And I think that actually gets
us to I guess one of the other answers to what I think I heard
Mr. Gaber say, which is that there's no -- nothing -- no
Purcell equivalent in this state. And I understand his reading
of Cook to be outside that lane. I Jjust think maybe we
fundamentally either misunderstand each other or one of us is
misreading Cook.

If T could, I tried to point the Court to the
language during the status conference, but I guess I'll try
again hear to make sure that the record is clear. This is Cook
from the Utah Supreme Court, 882 P.2d 656. There's no question
that part of what was going on in Cook in the Supreme Court's
view was a question about the timeliness of the suit, but I
don't think there's also any question if you look at what
happens and what the Supreme Court said at the end of its
opinion. This is, again, page 6 —-- 659.

"The overriding importance of the public's interest
in the integrity of the election process and the breadth of a
court of equity's discretion." I mean, if that -- there's --
maybe it's just me that misunderstands the text, but I think
that's affirmatively what Purcell was about, and Cook has of
course affirmed the Utah Supreme Court case. So to say that

there's no Utah Supreme Court precedent that governs the
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equities with respect to election issues and what happens when
the election is right around the corner I think is just
fundamentally false. I mean, it's right here in front of us.
This is the last sentence of that opinion.

"Because petitioners failed to act with reasonable
diligence" -- again, part of what the Court said -- "in
prosecuting this petition and because any court-ordered
alteration to the voter information pamphlet could work a
substantial hardship on the state, county clerks, and citizens
who have cast absentee ballots, we decline to enjoin the
dissemination of the pamphlets."

And this was, again, in a case where the Court found
earlier in that opinion there might well be some merit to the
plaintiff's claims. I think the upshot of Cook, your Honor, is
that sometimes plaintiffs just lose in election cases when the
election is right around the corner. The equities weigh so
heavily in favor of making sure that the election itself can
happen and can happen in a way that doesn't undermine voter
confidence and voter integrity is the Supreme Court's thumb on
the scale the same way that Purcell does it in the federal
courts.

THE COURT: So both parties are asking the Court to
weigh the equities and to protect the integrity of the election
process.

MR. GREEN: Sure.
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THE COURT: With regard to equity, isn't it fair to
say that the defendants are somewhat responsible for this
timeline and why we have this urgent proceeding today? And the
reason I ask is obviously it's very important -- and the
Court's not suggesting that the legislature doesn't have any
right to move forward with a constitutional amendment. Of
course it does.

MR. GREEN: Sure.

THE COURT: But shorten the timeline for the
proceeding, created a statute specifically so that this could
be put on the ballot, determined that some processes were not
going to be followed, and then just recently certified the
ballot language on September 3rd. And today, it's September
11th.

So given that, don't the defendants bear some
responsibility for why this is a last-minute urgent hearing and
why this Court now has to balance equities between both parties
who are arguing that I need to protect the integrity of the
election process?

MR. GREEN: Yeah. Yeah. I think -- I think the
answer to that is maybe most relevant or most readily
available. The exhibits we filed as part of our brief today,
your Honor, I would point the Court first to Exhibit-A and then
also to Exhibit-B where you have petitions from 28 individual

citizens of the state of Utah and five groups, followed by an
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additional call from another group here locally to the

legislature to do something with respect to a constitutional

amendment. So, you know, the legislature acted based on the
time of all the surrounding circumstances. Right? As you
know, the legislature can't move on a time. 1It's a body. It

takes, you know, votes. It's a little bit of cat herding. So
I don't —— if the question is should the legislature have moved
any faster, I don't -- I guess we could talk about whether
that's also even something that's technically possible or could
have happened.

What I will say, I guess, is that with respect to how
these proceedings in this case have played out, as your Honor
knows, last week, we were talking about a summary judgment
briefing schedule, and those are the days when we only had one
motion we had to worry about and figure out the schedule for
that. At the same time that was happening is when all this
other information was coming out, the ballot summary was
released and the Lieutenant Governor certified the ballots.

So I don't think it was —-- necessarily could have
been a surprise to them. During the course of all this back
and forth, it could have been -- I don't think it was a huge
stretch for plaintiffs to call us or to call the Court or call
both of us and say, "Hey, this is happening. We're not sure
what it means, but we might be doing something in response to

it." And honestly, the way that -- based on the way the
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declaration reads from Ms. Jackson and the way that the
conference happened on Monday, there's a world I guess it's
theoretically conceivable where we could have briefed this over
the weekend and our status conference on Monday could have been
like the hearing on the merits. And I'm not trying to get
super ticky-tack or technical about this, but what I'm saying
is everyone's a little bit crunched for time. When that
happens, there's -- I'm not trying to certainly diminish the
interest that plaintiffs are putting forward. What I am trying
to say is that there are 1.73 million Utahns who expect an
election to be run the way it's always been run and fairly.

And the relief that plaintiffs are asking for today
fundamentally throws that into Jjeopardy.

THE COURT: All right. Thank you.

MR. GREEN: TIf I could speak for just a few minutes
about the redressability point, this question of what does --
what order can this Court -- if it were to issue an order, what
is the scope of that order? We have not found -- and I
realize, your Honor, that we are sort of briefing this at light
speed and everyone's moving, you know, relatively quickly. We
haven't found in our research -- I don't -- we don't read any
of plaintiff's cases to stand for the proposition that the
Court can issue injunctive relief with respect to nonparties.

And to the extent the Court today were to issue an

order pulling Amendment D off the ballot and all this sort of
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recertification and reprinting and reprogramming that has to
happen, I think the inescapable conclusion is that those things
would be carried out not by the Lieutenant Governor, but by the
county clerks, by the election officials in the county.

And I guess I understand why plaintiffs chose not to
name all 29 of them. You can imagine what the Court would look
like today if we had -- you know, from -- from Salt Lake City
all the way up to Cache and, you know, down to Washington
County would be even a little hairier than it is now. So as a
sort of ease in way of getting to their preferred outcome, I
understand it. But every case that we've seen from the Utah
Supreme Court -- we've cited them in our brief for you -- says
it is a fundamental error of jurisdiction for the Court to
issue injunctive relief that reaches outside the named parties
in the cases -- the named parties in the case.

THE COURT: So I have a couple statutes.

MR. GREEN: Yeah. Which I don't have in front of me,
so yeah.

THE COURT: And I know this was -- I've actually got
the language i1if you want. I printed it if you want to look at
the actual language.

UNKNOWN SPEAKER: Can you shut the gate?

THE COURT: So for those of you who are appearing via
WebEx, will you just make sure that you all stay on mute?

Thank you. I want to make sure you understand that if you're
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not on mute, you're interrupting a court proceeding. Thank
you.
All right. So Utah Code 20A-1-403 (1) --

MR. GREEN: I'm sorry. Do you have a copy there? I

don't —--

THE COURT: I don't, but --

MR. GREEN: I'm happy -- may I approach?

THE COURT: Yes. You can approach.

MR. GREEN: Whatever works for you best, your Honor.
I just -- I don't have it in front of me.

THE COURT: I will give all of these to you because
I'm going to ask you a question about them. But here's my
question. Let me set it up.

MR. GREEN: Okay.

THE COURT: So subpart (1) of 403 states "The
election officer shall, without delay, correct any errors in
ballots that the election officer discovers or that are brought
to the election officer's attention if those errors can be
corrected without interfering with the timely distribution of
the ballots."

20A-1-102 (23) defines election officers to include
both the Lieutenant Governor and also county clerks. And then
Section 20A-1-105 provides the duties with regard to the
Lieutenant Governor. And it states in here that the Lieutenant

Governor can issue an order requiring that the clerks comply
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with any violation and that that order is given full force of
law.

So these are the statutes that I looked at to address
that redressability issue. If you want to look at these. I
don't know if you're familiar with them.

MR. GREEN: I don't know -- if they're not cited in
plaintiff's -—— may I approach? I'm sorry.

THE COURT: Yes. Absolutely. And I highlighted some
of the sections if you want to take a second.

MR. GREEN: Okay. Great. Or we could -- you know,
I'm happy to take a minute to read it when we're finished so we
can talk about it then, if that --

THE COURT: However you would like to proceed. Given
that we're on this topic, if you want to take a few minutes to
look at that. My -- I guess my question for you is does that
address the redressability issue? Because it appears, based on
the statute, that the Lieutenant Governor does have the
authority to request or even order that county clerks come into
compliance if there's an error on the ballot.

MR. GREEN: Yeah. So I'll take a look. Maybe we
could come back to this later on. At the risk of, you know,
sort of winging it and giving you an incomplete answer at the
time.

THE COURT: I know. Take a second, and then I'll let

you address it.
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MR. GREEN: And I will say -- I mean, as we cited in
our brief, your Honor, there's also a statute that says the
Lieutenant Governor can't perform the duties of the county
clerks, right?

THE COURT: Right.

MR. GREEN: So to the extent there is an order from
this Court -- I think this is a question about the scope of the
Court's injunctive relief, as I understand it. Right? And
what would that mean? I'm sure if the Court were to tell the
Lieutenant Governor to do something, I assume the Lieutenant
Governor is a good faith officer. She would of course, you
know, do the order. But whether that actually would have the
extent of binding nonparties, I think that's really the
fundamental question that we're -- that we're worried about and
we wanted to flag for the Court.

THE COURT: Okay.

MR. GREEN: And what these -- whether these -- and,
again, I'll look through these. I guess we can talk about
those a little bit later.

THE COURT: Okay.

MR. GREEN: With --

THE COURT: And I was Jjust going to add one more
thing.

MR. GREEN: Oh, sure.

THE COURT: It appears to me that under the statute,
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the county clerks may have an independent obligation to comply
and to address any errors that may be on the ballot as well.
At least that's what the statute may say.

MR. GREEN: Okay. So I'll take a look at that.

THE COURT: Okay.

MR. GREEN: But whether, again, that is the effect of
this Court's -- of an order from this Court directing them to

do something or, you know, something that they've just become

aware of or received notice of, I think those are -- that might
be a distinction. But, again, I'll -- I would just take a
look.

THE COURT: Okay.

MR. GREEN: With respect to the -- to the merits
questions, your Honor, i1f we could take just a few minutes and
talk about those.

One of the things that I think I heard Mr. Gaber say,
which actually gets to the heart of our argument here -- I'm
going to start with the publication requirement if I could, if
that's all right.

As I heard Mr. Gaber arguing it, he said there was a
requirement in the constitution that the legislature shall
publish it, is what I think I heard him say. Maybe I'm wrong
about that. But if that's what he said, I don't think --
that's actually not what the constitution says. The

constitution says the legislature shall cause it to be
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published. $So there is an operative verb in there that was
missing from that particular formulation. And as we understand
it, that makes the legislature the "but for" cause of whatever
ends up happening. And in this case, that thing being the
publication of the text of the amendments.

And in our view, your Honor, that's exactly what the
legislature did. When it had its special session in August, if
you look at the very last line of the Senate Joint Resolution,
that's where the legislature said -- directed the Lieutenant
Governor to publish the text of the amendment as provided by
law. So that's step one. The legislature did exactly what it
was supposed to do. It was a "but for" cause of putting things
in motion, the publication that happened after that.

There was nothing else the legislature could have at
that point or should have done. It did everything that it was
supposed to do. I think that's step one.

Step two —--

THE COURT: Where was it published?

MR. GREEN: It was published -- they directed --
shall cause it to be published. So that's -- right?

THE COURT: Right. And so the legislature directed
the Lieutenant Governor to publish it?

MR. GREEN: The Lieutenant Governor to publish it.
Right.

THE COURT: Where did she publish it?
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MR. GREEN: So on -- it happened on -- the Lieutenant
Governor happened on Monday. There was a publication. The
Lieutenant Governor put it up. I believe it's on her website.

THE COURT: Okay.

MR. GREEN: But independent from all of that, just
related to the news coverage, the torrent of news coverage that
we've cited to this Court and put in Exhibit-E of our brief,
the text of the amendment actually was picked up by a number of
different articles. And not just the text itself, but, as
Mr. Gaber I think mentioned, there are hyperlinks to it.

And so the idea that -- if we take a step back and
consider what the purpose of the publication requirement is, to
make sure that voters are getting as much information as they

can as readily as they can so that they can make an informed

decision when they cast their ballots, I don't -- based on the
declarations that we've submitted I think as -- I think -- I
believe they're Exhibit-G to our filing today -- there are a

number of citizens around the state who have said now to this

Court -- I think the evidence is unrebutted -- we don't get our
information about elections, candidates, issues -- those don't
come from hard copy newspapers. They come now from online
sources.

As the Court knows, this is of course the information
age. Information has never been more readily available and

more easily sent out to the public. The ability to disseminate
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information out is I think higher than it's ever been before.
So when the legislature caused it to be published, the
Lieutenant Governor did that. And then, in fact, following
after that, the news articles that we've cited to the Court
picked it all up and provided the information to the voters.
And now we have undisputed and unrebutted evidence from a
number of voters from St. George up to Morgan who said to you,
"Yes, we were able to find it. And yes, we read it. And yes,
we understand what it means."

THE COURT: Given this Court's obligations with
regard to constitutional interpretation, can the Court
interpret that provision of the constitution that requires
publication in a newspaper to be something other than
publication in a newspaper?

MR. GREEN: Something -- I don't think something
other than. It just means what -- what does it mean? How do
you interpret it? Right? 1It's the same way that we're talking
about -- it's the classic interpretive question that's been at
the Supreme Court for a number of decades now, right?

THE COURT: Right.

MR. GREEN: What does the right to keep and bear arms
mean? This has come up a number of times in a Second Amendment
context. And we quoted to the Court in our brief some of the
opinions from -- Justice Scalia I think was the author of those

opinions -- the Heller case, where he said some people have
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made the argument that that must mean that it only protects
arms as they existed in 1791, but he called that argument
bordering on the frivolous.

So if we're talking about a newspaper, a way of
disseminating information, I don't -- I'd have to check the
mechanics. I don't know, your Honor. If there were -- the
hypothetical example of where someone were to buy an ad and put
it in the Salt Lake Tribune as an example, is there a printed
copy of that that I would get as the benefit of my bargain as
the purchaser of an ad. If I wanted to buy something -- you
know, an ad in the Deseret News, does it go out in printed hard
copy or does it go online?

And so to the extent we're talking about newspapers
as a mechanism for distributing information, the -- I don't
think there's any real serious dispute that those -- that the
online context is now firmly and definitively established as
part of what it means to be a newspaper. So...

THE COURT: Would it require a constitutional
amendment to change that, to make it clear that it's really
just publication somewhere through some medium that is
required?

MR. GREEN: I don't think so, your Honor, anymore
than it would require an amendment to -- an amendment to the
Second Amendment to say that, you know, a handgun is a

protected arm because there were no -- you know, the absence of
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handguns in 1791. Everyone was using muskets. For the same
reason, I don't think so.

THE COURT: Okay. So plaintiffs cite to the 1948
Utah Supreme Court decision in Snow vs. Keddington to stand for
the proposition that -- and this is the quote. "Under our
constitutional requirements, notice must be carried in the
newspaper."

I know —- I read through the opposition, and, I mean,
it's clear that defendants are making an argument that the
Court should consider substantial compliance because of what
you're arguing, that this is out there. Right? It's been
disseminated. It's been published in many different mediums.
Is there a basis in Utah law for the Court to apply substantial
compliance in this case?

MR. GREEN: So if I could just clarify the question
on one point. I want to make sure -- we certainly are making
the substantial compliance argument, but we are also making the
actual compliance argument --

THE COURT: Okay.

MR. GREEN: -- based on our understanding of, again,
this "but for" cause language, the legislature shall cause to
be published. The legislature, in fact, complied with that
requirement in August, well before any -- whatever the Court
wants to consider as a two-month period. The special session

was in August, and that's when the actual compliance occurred,
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was on that day, when it caused to be -- when it said to the
Lieutenant Governor -- when it directed the Lieutenant Governor
in the last sentence of the bill, "Lieutenant Governor, you

shall publish it according to law."

THE COURT: Okay.

MR. GREEN: So our position is not just substantial
compliance, but also compliance -- but actual compliance.

THE COURT: Actual compliance.

MR. GREEN: Yeah.

THE COURT: Okay. Thank you.

MR. GREEN: But -- yes. But certainly, with respect
to substantial compliance, I mean -- so our view, I guess —-- if

I could find the right case. I think this is the Nowers case

as well, your Honor, that tells us to look at what's going on

here with respect to -- if I could find the language. This is

not, of course, like a directly -- the newspaper case, but it

gets to the point of substantial compliance. "The ballot
together with the immediately surrounding circumstances of the
election must be such that a reasonably intelligent voter knows
what the question is and where he must mark his ballot to
indicate approval or disapproval."

dissemination and

So this notion of, again,

publication being
voting on and can

intelligently and

a way to make sure voters know what they're
actually exercise their franchise

appropriately, however they deem -- whatever
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they deem that to be, I think that's exactly what's happened
here. And certainly with respect to all the news articles that
we cited to the Court.

THE COURT: All right. Thank you.

MR. GREEN: Finally, I guess with respect to this
notion of strengthen and clarify, what I understand to be
plaintiff's disagreement with the use of those two verbs. I
don't -- I think there's a couple of points that I want to make
sure I make today before I sit down on those issues.

The question I don't think, your Honor, is whether I
think the ballot language is misleading or whether the Court
thinks the ballot language is misleading or whether Mr. Gaber
think it is ballot language is misleading. I think the
question is: Does the ballot summary as it exists violate any
of the state constitutional provisions? I think that's really
the key question that we have to look at here.

And to the extent -- this, I think, is again where
Nowers is sort of spot on and directly on point. We're looking
at all the surrounding circumstances of the election. Can a
reasonably intelligent voter know what the question is and what
he must do to indicate approval or disapproval? That's this
notion —-- almost a totality of the circumstances situation when
we're talking about what does a voter have to consider?

And I think when the Court looks at what's happening

with respect to a ballot summary itself, the first place we go
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back to, again, is Exhibit-A, Exhibit-B. There was a call from
Utah citizens for the legislature to do something. Those --
those came not just once, but twice. There were a number of

calls for the legislature to do something. So it did

something. And if you look at the specific text -- or, excuse
me. If you look at the -- if you look at the language that's
used in Exhibit-A and B in those articles, those -- people who

call for it describe it as a request to strengthen and to
clarify the initiative process.

And I think our exhibits that we've submitted as
Exhibit- -- as Exhibit-G from the voters around the state are
additional evidence that I think is unrebutted, that the
language itself, both the language of the amendment and the
language of the ballot summary, voters have found it to be not
confusing and not misleading.

So there's -- there's that evidence, certainly, that
I hope the Court would consider and weigh when it's deciding
whether to deprive the supporters of Amendment D of their right
to exercise their vote in favor of it.

THE COURT: May I ask?

MR. GREEN: Sure.

THE COURT: Is it accurate?

MR. GREEN: TIs it accurate? Yes. And let me give
you —-- can I give the Court an example of why?

THE COURT: Yeah.
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MR. GREEN: I think -- actually, I don't think the
Court has to look any farther than this case and the underlying
facts of this case to understand why.

If we go back to Proposition 4 itself -- let's go all
the way back to the front of the train. Proposition 4 passed
by about 6,000 votes. It was rejected in 25 of 29 counties.
When it passed in the form it passed in, there were
significant, significant constitutional problems and concerns.
And I think we know that both from the face of the text itself,
but more importantly, we know that by the history of what
happened after it passed. Better Boundaries, the prime
initiative sponsor, the ones most in favor of it, spent 15
months after the ballot -- after Proposition 4 passed
negotiating with the legislature over amendments to it.

And I think one reason they did that was because when
you have 500,000 people in the state of Utah voting against
Proposition 4 and the proposition carried so many significant
constitutional problems, it takes almost no imagination at all
to think that one of those 500,000 opponents would have filed a
lawsuit challenging Proposition 4 in its then-form and gotten
the entire thing struck down.

So what the legislature did in response was not to
wait around and see if some -- one of those opponents would
have filed a lawsuit against Proposition 4, but actually worked

hand in hand for months -- for more than a year, your Honor --
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with the prime sponsors to make sure that the intent of that --
the overarching goal of Proposition 4 stayed in Utah law. And
it turned out that they got to that point. And we know that
because when SB 200, which is the amendment to Proposition 4,
when that passed, Better Boundaries was at the senate hearing
applauding the -- applauding SB 200, speaking in favor of it,
saying what a great compromise bill it was, and was an
overarching opponent of SB 200.

So given the choice between having a situation where
a proposition -- and I think -- actually, I would point the
Court to our Exhibit-B2 for more information about this. 1In
the ordinary course of representing democracy, legislation and
the legislative process is messy, there's tussles, there's back
and forth. But after all of that compromise, there is chances
to point out along the way, you know, "Hey, Senator," or "Hey,
Representative. Your bill has this particular problem. Have
you thought about this? What about this as a way to compromise
and fix things?" Right? That's just the way legislation
works.

It's inherent in the nature of direct democracy and
these initiatives. That doesn't happen. The language is
fixed. 1It's set. It is what it is. And then it's either up
or down. And so what the legislature did by fixing the
constitutional problems in Proposition 4 to maintain what the

voters wanted through SB 200, as Better Boundaries itself said,
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I don't think there's any way to describe that process other
than as a way of strengthening the people's initiative rights,
to make sure that the back and forth that happens during
representative democracy that can't happen during -- during
direct democracy happens afterward.

And to the extent we're talking about the -- there
was some arguments in the brief about budgetary concerns.
Well, your Honor, I don't -- I don't think the legislature is
at all apologetic. The legislature has a constitutional
obligation to balance the budget. And when information or
bills are passed that affect that, it has to consider it.
There's just -- there's simply no way around it.

So of course the legislature would make sure that it
reserves to itself the ability to respond to any sort of direct
democracy and initiative in ways that account for those
important budgetary concerns that citizens in their day-to-day
course and in whatever might happen with direct democracy don't
necessarily think about, but also do so in a way that
preserves —-- again, as the contingent laws say -- sort of the
essence of what's happening.

So I think, yes, it does strengthen it. It does
clarify it. It takes us back to the point -- or makes the
point that this Court's order -- its initial order on the
motions to dismiss for the Grant vs. Herbert case. Right?

This is the way everyone had understood this process to operate
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in Utah.

Certainly the -- certainly we acknowledge the Supreme
Court's opinion. There's a number of -- in this case, there's
certainly some important questions we'll still be litigating
and I'm sure having future discussions about here. But in
response to calls from Utah citizens, Exhibit-A, Exhibit-B, the
legislature acted the way they requested to strengthen and
clarify those points. And so to describe it that way, the way
the people themselves described it, I think is accurate. Yes.

THE COURT: But it omits something that's pretty
important, and that's the fact that it relieves the legislature

of having to establish a compelling state interest and make any

amendments through narrowly tailored means. So it basically
abrogates the Supreme Court's recent ruling in this case. And
the summary does not explain that. And so does that omission

make it inaccurate?
MR. GREEN: Your Honor, I don't think it does. I
understand plaintiffs are insistent that it would be

inaccurate, but for some word that it contains that it would

describe it as eliminating something. I just don't think there
is any obligation -- that's a -- that's a view certainly of a
legal consequence. That's their view of what happens. But
again, our view -- and we're going to talk about this more I

think in our summary judgment briefing in this case.

THE COURT: Right.
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MR. GREEN: There are a number of things still left
open after the -- after the Supreme Court's opinion in this
case. And so in response, again, to calls from citizens to
strengthen and clarify it, no, I don't think it's inaccurate.

THE COURT: So you don't agree that this gives the
legislature a little bit more power with regard to citizen
initiatives and -- and weakens the citizens' ability to

successfully move forward with an initiative?

MR. GREEN: I'm sorry to -- I don't think it does
change the initiatives -- or the citizens' ability to move
forward with it. I think it's the same --

THE COURT: Let me restate it. Does it increase the

legislature's authority with regard to citizen initiatives?
Let's just start there.

MR. GREEN: Does it increase the legislature's
authority?

THE COURT: Does it give the legislature more
authority with regard to laws that are successfully passed by
citizen initiative?

MR. GREEN: ©No. I don't think it does, your Honor.

THE COURT: Okay.

MR. GREEN: What it does is -- what it does, I think,

is what the ballot summary description says, which is
strengthens and clarifies the way that the state's historical

representative democracy path and direct democracy path were
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always understood to operate.

THE COURT: So subpart (4) states "Notwithstanding
any other provision of this constitution, the people's exercise
of their legislative power as provided in Subsection (2) does
not limit or preclude the exercise of legislative power."

MR. GREEN: Correct. Right.

THE COURT: So you're saying that doesn't give the

legislature increased power over laws passed by citizen

initiative?
MR. GREEN: I don't -- increased power, no, I don't
think so, your Honor. 1It's the same --

THE COURT: Does it change? Does it change in any
way the legislative -- legislature's authority with regard to
laws that are successfully passed by citizen initiative?

MR. GREEN: Does it change it? I --

THE COURT: Post the decision that was recently
issued.

MR. GREEN: Post the decision that was issued. Well,
I think what it does is restate what I think everyone in this
state, including this Court, understood the law to be, Grant
vs. Herbert and everything that preceded it, with respect to
how, again, the legislature and the citizens exercise their
shared legislative power.

THE COURT: Okay. Thank you.

MR. GREEN: All right. Sorry. Any other questions
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from the Court?

THE COURT: No. And I disrupted you, so please
proceed with your argument.

MR. GREEN: That's fine. I think I'm about finished
here, your Honor, other than I guess to ask the Court one more
time just to consider the realities of the election calendar,
the realities of the Lieutenant Governor and the county clerks
with respect to ballot printing. I think -- and go back again
to Cook, the Cook opinion. Cook has already effectively said
to this Court the equities weigh so heavily in favor of making
sure the election can go off without a hitch that, as we said
in our brief, I think that by alone -- that by itself could be
dispositive in this case, without any need to reach any of the
merits questions.

THE COURT: Okay. Thank you very much.

MR. SORENSON: Good afternoon, your Honor. And thank
you for your time on this case.

The Lieutenant Governor takes no position on the
merits of the claims in the proposed supplemental complaint or
on the likelihood of their success in this preliminary
injunction motion. However, if the Court is inclined to grant
some form of injunctive relief, then the LG would like to heard
on the scope of that relief. And I'm happy to present those
thoughts now as you're considering everything at once. Is that

fair?
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THE COURT: I think it would be really helpful.

MR. SORENSON: Okay. On the scope of the relief, if
the Court determines that Amendment D should not be put before
the voters or is inclined to grant some form of injunctive
relief, the Lieutenant Governor's argument as the chief
elections officer and preference as she's charged with
administering the election would be to allow Amendment D on the
ballot and then not count any votes toward it.

There are repercussions for any remedy, as we
discussed on Monday. The potential repercussions for ordering
it off the ballot altogether with the risk that the Utah
Supreme Court might disagree with this Court and orders a
reprinting of the ballots in a different way creates
repercussions in terms of costs and time associated with
reprogramming, reproofing, reprinting, and potentially
remailing, which leads to other costs associated with
reprinting, which is potential county and voter confusion,
counties ending up with potentially two sets of ballots, making
sure they're sending out the right ones. What if they send out
ballots without Amendment D and then the Supreme Court orders
ballots to go out with Amendment D? There's a real risk of
voter confusion.

And though there may still be repercussions with
allowing Amendment D on the ballot and then not counting it, it

can happen. And the potential for voter confusion might still
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be there, but it is less likely than in that first scenario.
And it leaves slightly more time for appeal. And it is an
alternative form of relief that plaintiffs requested. And that
form of relief would also eliminate the need for a bond.

I wanted to be clear, because I don't think I was on
Monday, about what the bond is there to do. And as Rule 65A
says, "The Court shall issue a bond unless it appears that none
of the parties will incur or suffer costs, attorney fees, or
damage as the result of any wrongful order or injunction."”

So that's what the Lieutenant Governor is trying to
protect against, is issuing -- having an injunction go out that
turns out to be wrongful and then reprinting ballots to the
cost of potentially $3 million. So like I said, if the Court's
inclined to grant some sort of injunctive relief, allowing
Amendment D on the ballot and then not counting it would incur
some perhaps de minimis cost, but it would eliminate the need
for a bond.

Outside the scope of the relief, I Jjust wanted to
clarify the Lieutenant Governor's role in publication, which is
governed by statute, which is 20A-7-103, which says "The
Lieutenant Governor shall, not more than 60 days or less than
14 days" -- so there's this window -- "14 days before the date
of the election, publish the full text of the amendment." And
she complied with that responsibility under the statute.

Does the Court have any questions for the Lieutenant
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Governor?

THE COURT: What will be available for voters between
now and the day they show up to vote that will explain
Amendment D? What will be provided?

MR. SORENSON: So to start with the statute, which I
just cited, which is 20A-7-103, it directs publication of the
amendment. And the Lieutenant Governor also publishes other
ballot information. So -- and that goes up on her website.
With respect to Amendment D, which I think is governed by
103.1 == I don't have that one in front of me, but there is
information published relating to arguments for and against
that are drafted by sponsors of it, opponents of it, or their
designees.

And if I can, since we're moving at lightning speed,
just confer quickly with my client to see if there's anything
else --

THE COURT: Of course.

MR. SORENSON: There's also voter information
pamphlets that are published as well as signs in polling
places, which -- the signs in the polling places contain the
next of the amendment also.

THE COURT: When you say "published," "the voter
pamphlets will be published," what does that mean? Where will
they be published?

MR. SORENSON: They're published online.
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THE COURT: Okay.

MR. SORENSON: I feel like my bird whispering in my
ear.

THE COURT: That's okay. While you're going back,
when will they be available?

MR. SORENSON: How are they published and when will
they be available?

They're published online, not in hard form. And
they're published as they're -- as information is received,
which happens up to 14 days before the election. Amendment D
has been published on the website, but not -- the voter
information pamphlet is updated as more information is
received.

THE COURT: So when the voter walks in to the polling
location, what will they receive there?

MR. SORENSON: They receive a ballot.

UNKNOWN SPEAKER: A sample ballot.

MR. SORENSON: A sample ballot. Correct. And I
don't think there's anything else. No.

THE COURT: And is the voter pamphlet available at
the voting location?

MR. SORENSON: So the voter pamphlet is published
only in electronic form. Not in hard form. So the answer to
that is there's no hard form at the polling place.

THE COURT: So the only thing that the voters will
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have when they go in to vote is the ballot language that we've
been discussing that's Amendment D?

MR. SORENSON: Right. The text of the amendment is
published in polling places on signs, but not on the ballot.

THE COURT: Okay. So you —-- it's —-- there -- it's
going to be there available for voters to read?

MR. SORENSON: The text of the amendment is published
in polling places on signs in the polling place.

UNKNOWN SPEAKER: Yes, and it should include
strikeout language if there's any (inaudible).

MR. GREEN: The full text. Yes, your Honor.

MR. SORENSON: The full text.

MR. GREEN: That's right. We have the statutory cite
for that somewhere in our brief. I could try to find it real
quickly if it would be helpful. But the full text of the
amendment language is published -- is available and printed and
open at the wvoting places.

THE COURT: Okay. Anything else that we need to --

MR. SORENSON: I just want to make sure we're clear
on our preferred form of injunctive relief if there is to be
any. But other than that, I don't have anything else, your
Honor.

THE COURT: Okay. I handed Mr. Green a stack of
statutes that discusses the Lieutenant Governor's authority as

the election officer. Can -- maybe you can provide some
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additional information with regard to her relationship and
interaction with county clerks.

MR. SORENSON: Sure. The Lieutenant Governor's
relationship with clerks and election officers is governed by
first 67-1a-2 (2), also 20A-1-105, which I think is the real
operative provision. That provision has ten subparts, which
the Court can read -- yes, "The Lieutenant Governor shall
enforce compliance by election officers with all legal
requirements relating to elections,”" and the Lieutenant
Governor has a number of tools to compel compliance.

So, yes, the Lieutenant Governor will certainly abide
by any order from this Court and then run the election
according to law as it's provided in (1) (c) of Section 105.

THE COURT: Great. Thank you.

All right, Mr. Gaber.

MR. GABER: Thank you, your Honor. A few points in
rebuttal. And I apologize, but they won't be in the most
organized presentation.

I wanted to start with the In re Cook case and
contrast it to the circumstances of this case. And this is by
reference to the dates in the Supreme Court's decision in In re
Cook describing what happened and why it would in that case
have caused an interference with the administration of the
election.

So on August 31st, 1994, the voter information
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pamphlet was released, the text of it would be. On September
5th, 1994, the petitioner in the case sent a letter to the
Lieutenant Governor suggesting that the text of the pamphlet
was misleading. On September 16th, 1994, printing of the
pamphlets and the ballots began. And on September 28th, 1994,
petitioners filed their lawsuit challenging the misleading
language.

And so what the Supreme Court was saying in that case
is that trying to stop the pamphlet printing after it had
already happened, you know, waiting until that happened and
then filing the lawsuit, was the reason why equity in that case
would not allow for the Court to order the pamphlets to be
reprinted and resent to voters. Of course in this case, we are
all here right now because of the status conference on Monday.
Counsel told the Court that having this hearing now today and
granting relief today would be the time at which the Lieutenant
Governor and the county clerks could implement the Court's
order and not interfere with the printing of the ballots.

And so the extent In re Cook has --

UNKNOWN SPEAKER: I'm listening.

THE COURT: Will you please make sure you're on mute?
Everyone's who appearing?

UNKNOWN SPEAKER: You're welcome.

THE COURT: Sorry about that. Please continue.

MR. GABER: To the extent -- you know, obviously
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Purcell arose in the early 2000s, I want to say, so I don't
think the Utah Supreme Court was thinking about it at the time.
But certainly, I think Mr. Green is right that there are
elements of equity discussed in terms of the conduct of
administration of elections in In re Cook. But none of those
circumstances are present here. And as I said, we're here
today because defendant said this is when the Court needed to
have this hearing (inaudible) in order to get relief.

And so -- and at -- I would note, at the status
conference, Mr. Green I believe took the position that it would
be in the voters' best interest not to have it on the ballot
because there would be -- you know, we would still be in
potential litigation over whether it was lawful. There would
be some voters who might think, "Well, I'm not even going vote
on it now." Other voters would think, "I have to." And so
that would cause some problems. This was Mr. Green's position.

And so I sense some tension with what the Lieutenant
Governor's counsel said and what Mr. Green had said there, but
it's plaintiff's position that the public interest is best
served by addressing this issue now so that ballots don't have
unlawful language on them.

With respect to whether or not the Court can issue an
injunction that binds the clerks, I wanted to -- the Court --
the statutes that we cited in our reply brief that your Honor

mentioned in argument here, but I also wanted to direct the
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Court to Utah Code 67-1a-2 (2) (b), which says that "As the
chief election officer, the Lieutenant Governor shall oversee
all elections and functions relating to elections in the state;
shall in accordance with Section 20A-1-105," which is I think
what your Honor cited, "take action to enforce compliance by an
election officer with legal requirements relating to
elections."”

And so I think that covers it. But more broadly,
Rule 65A addresses this issue. Rule 65A(d) says that
injunctions -- preliminary injunctions, injunctions that Courts
issue are binding on the parties and they're binding on anyone
acting in concert with the parties who receive notice of the
injunction. And so the -- as the, you know, direct reports to
the Lieutenant Governor under law, the county clerks are acting
in concert with the Lieutenant Governor. And so long as the
Court directs the Lieutenant Governor to provide notice of the
injunction to the county clerks, they will be bound by it
independently under Rule 65A.

And so I think that kind of -- on top of all the
statutes, that resolves that question. And certainly, as I
said, with much less robust supervisory statutes in states
across the country, Courts have never had a problem directing
changes to the ballots and injunctions in election law cases.

With respect to the -- some of the publication

arguments, Mr. Green noted that there were unrebutted
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declarations filed this morning. Of course we have not really
had an -- I haven't had a chance to read them yet, let alone
identify witnesses to rebut them. I think it probably goes
without saying, though, that there are Utahns -- perhaps, in
particular, elderly Utahns -- who do not have access to the
internet or may not be as facile with using it and identifying
where they could find the notice of the amendment's text on the
PMN website or on the Lieutenant Governor's website, or, for
that matter, as I'm hearing now, find the voter pamphlet, which
will no longer be printed and sent to them as it had been in
the past because apparently the legislature defunded that.

And so I don't think it takes a lot of evidence to
know that this entire move online in violation of the
constitution is not to the benefit of all -- of all Utahns.

And they will not have access to it.

I don't quite understand the legislature's cause
argument, the "but for" cause argument. The legislature has
not caused the amendment to be published in at least one
newspaper in every county of the state for two months preceding
the election. That hasn't happened. To the extent their
argument is that their obligation stops at telling the
Lieutenant Governor that she needs to publish it, she hasn't.
Now, I'm not -- the Lieutenant Governor is following the
statute that the legislature passed. I think obviously all

state officers have an obligation to comply with the

Phoebe Moorhead, RPR, CRR 480.265.0404 59




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

constitution. But inherent in the word "cause" is an element
of making sure that it happens. I mean, that is actually the
definition of the word "cause."

And so to the extent the Lieutenant Governor has not
published in accordance with law, which is the language from
SJR 401 -- I'm not entirely sure that's the right number -- it
hasn't happened in accordance with law. And maybe it's
happened in accordance with a statute, but it's not happened in
accordance with the constitution, which is the most important
law. And so I don't really gquite even understand the argument
that they have caused it to —-- they've caused something to
happen that they admit hasn't happened.

And to the extent that the argument is that, well,
the legislature wrote the text and -- in a joint resolution and
then approved that by a two-thirds vote, that that somehow
constitutes publication, that would make the publication clause
in Article 23 Section 1 entirely superfluous, because of course

the amendment had to have been written down and adopted by the

legislature. Otherwise, it wouldn't have -- it wouldn't have
happened. That -- in 18 -- in 1900 in -- or 1901 when the
first amendments happened, they weren't as -- you know, the

internet didn't exist, but they were written down on paper and
existed in the -- in the records of the legislature. And that
didn't constitute publication.

And in any event, if I'm wrong about all of this and
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somehow the legislature is -- has satisfied its obligation, the
Lieutenant Governor is a defendant in this case, and the
constitution requires the publication to happen in the
newspapers for that period of two months.

I would say that the Snow court, the Utah Supreme
Court in Snow, said that the newspaper publication was the
critical publication, that it was the most important one, and
it is what would guarantee that adequate notice happened. And
so —-- And, in fact, what it was saying in that case is that --
the fact that the poster is wrong in the voting booth,
that's —-- it's like -- excused that because the publication
happened in the newspaper.

What I hear from defendants is that, well, because
publication will happen in the voting/polling station, that
will excuse the failure to publish it in the newspapers. That
inverts Snow upside down and is the exact opposite of its
holding.

More to the point, Utah is perhaps 90 percent a vote
by mail state, as directed by the statutes of this state. And
so certainly I don't think that posting the text of the
amendment in polling stations is somehow going to ameliorate
the failure to publish it in the newspapers for those voters,
the 90 percent of Utahns, who, as your Honor learned in the
quality, are only going to see the ballot language and nothing

else unless they independently go out and try to go through
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these websites and find it there. And so none of -- none of
the in-person posting that happens on election day I think
constitutes substantial compliance, certainly. And this state
doesn't even have that rule. It has a mandatory constitutional
compliance rule.

With respect to your Honor's question to Mr. Green
about whether the amendment was accurate, I didn't -- I don't
guite understand the relevance of the negotiations between
Better Boundaries and SB 200. Of course it's our position that
there were not constitutional violations in SB 200 that
wouldn't have struck down the whole law. If there were, there
was a severability clause in Proposition 4. And of course
negotiations were happening with a super majority that was
intent on repealing the law and the -- I think there was also
reference that SB 200 left intact the intent of it. Of course
we allege that there's a partisan gerrymander as a result of
the repealing of that.

I don't want to spend -- I don't think -- that's all
sort of a sideshow. We'll get to that when we have our summary
judgment argument. But I didn't hear an answer as to why the
ballot language -- and in particular, that last line about
changing state law to establish requirements that the intent of
the voters would be followed if voters voted in favor of this
amendment, I didn't hear an answer to that. And I think that

that's a critical point. It renders it entirely false. Not
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just misleading. False.
I also want to address the Lieutenant Governor's last

few points that were raised. Obviously we've stated our

position that the -- and I think it was the position of the
legislature's counsel on Monday —-- that the public interest
favors addressing this prior to the printing of ballots. There

was reference to the appellate review that could happen perhaps
if the relief were later. I would -- you know, obviously the
Utah Supreme Court is available for emergency appellate relief
if defendant -- if plaintiffs prevail and defendants seek it,
or 1f defendants prevail and plaintiffs seek it. Utah Rule of
Appellate Procedure 2 allows for the Court to waive all sorts
of procedural rules that would otherwise apply in emergency
circumstances. And so parties are -- you know, they can seek
emergency relief from the Supreme Court if the Court issues
relief today. And that can resolve the appellate issue.

I don't think that that is the overriding issue that
the Court should adjudicate in the weighing of the factors.
The Court has to look at the law and the equities here and
determine what the right course is. And our position is that
the best course is to ensure that ballots with confusing and
misleading and inaccurate language that, as the Court elicited,
would be the only thing that perhaps 90 percent or more of
Utahns would ever see regarding this amendment do not get put

on the ballot.
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And I think -- unless your Honor has any questions,
that's all I wanted to say.

THE COURT: I have no other questions.

MR. GABER: Thank you.

THE COURT: Thank you.

Mr. Green, did you want to address any of those

statutes? If you do, I'll give you the opportunity to. If

not --

MR. GREEN: You know, your Honor, they —-- excuse me.
I'll come to the podium. They -- on a very quick review, they
may well get you there. They may -- they may answer our

concern. I just don't know if it would be helpful to the
Court. We could submit some supplemental briefing on this if
it's going to be dispositive to whatever the Court's going to
do and the time allows for it.

THE COURT: Okay. Thank you.

All right. Well, counsel, thank you very much for
both the expedited briefing and oral argument. I'll take it
under advisement. I'll issue a ruling tomorrow morning. I
know that you need that. Is that --

MR. GREEN: We need it today.

THE COURT: You do need it today?

MR. GREEN: Yeah. We've already held off with the
county clerks. They're going to -- they're going to send the

ballots to the vendors and the printers, and then there will be
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actual harm to the state.

THE COURT: Okay. So when you say today, before
midnight? Will you actually read it?

UNKNOWN SPEAKER: I will. But the county clerks are
all waiting for an e-mail from me. I told them at some point
tonight, I would e-mail them if your Honor had made a decision.

THE COURT: Okay. I guess my practical question for
you is, is there really going to be any difference if it's
tonight or tomorrow morning at 8:00 a.m.?

UNKNOWN SPEAKER: I do think some of them would stay
late to do it. I mean, it's up to your Honor. Our preference
is tonight.

THE COURT: Okay. I'll do my best to issue something
tonight. One of the limitations that I have is I don't have
clerks who stay with me around the clock. I will be here, but
I won't have any clerks. So I will see what I can do.
Actually, here's one thing that you can do. And maybe let me
ask my clerk.

Can you give me everybody's e-mail? Do you have
access to it? Perhaps what I could do is an informal
publication of the ruling by e-mail to everyone so that you'll
have that information. And then we can officially issue it in
the case tomorrow morning.

UNKNOWN SPEAKER: Yes. Thank you.

MR. GREEN: Yes. Thank you, your Honor. That's very
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helpful.

THE COURT: Okay.

UNKNOWN SPEAKER: I think there were a handful of
e-mails to your chambers -- or to your team today with the

supplemental filings. And I believe that includes everybody on

the case.

THE COURT: 1Is everybody on those e-mails? Okay.
All right. 1If you have any question about whether or not
you're on that e-mail, if you'll just write your e-mail down
and hand it to my judicial assistant, then we'll make sure I
get it. And I'll issue that later tonight. You're welcome.

All right. Counsel, is there anything else we need
to address?

UNKNOWN SPEAKER: No, your Honor.

THE COURT: Okay. All right. Thank you all for your

arguments today. Court is adjourned. And thank you for
standing. You can remain seated. Thanks.

(Proceedings concluded.)
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STATE OF UTAH )
COUNTY OF SALT LAKE ;

I, PHOEBE S. MOORHEAD, Certified Shorthand
Reporter for the State of Utah, certify:

That I received the audio recording and
transcribed it to the best of my ability into typewriting; that
a full, true, and correct transcription of said audio recording
so recorded and transcribed is set forth in the foregoing
pages.

I FURTHER CERTIFY that I am neither counsel
for nor related to any party to said action nor in anywise
interested in the outcome thereof.

Certified and dated this 12th day of

September, 2024.

Hhocle/anead

PHOEBE S. MOORHEAD, RPR, CRR
Certified Shorthand Reporter
for the State of Utah
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Addendum D

Nov. 22, 2022 Ruling and Order Granting in Part and Denying in Part
Defendants’ Motion to Dismiss (District Court Dkt. No. 140.)
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Addendum E

Utah Const. Art. XXIII, § 1




Sec. 1. [Amendments: proposal, election], UT CONST Art. 23, § 1

West's Utah Code Annotated
Constitution of Utah
Article XXIII. Amendment and Revision

U.C.A. 1953, Const. Art. 23, § 1
Sec. 1. [Amendments: proposal, election]

Currentness

Any amendment or amendments to this Constitution may be proposed in either house of the Legislature, and if two-thirds of
all the members elected to each of the two houses, shall vote in favor thereof, such proposed amendment or amendments shall
be entered on their respective journals with the yeas and nays taken thereon; and the Legislature shall cause the same to be
published in at least one newspaper in every county of the state, where a newspaper is published, for two months immediately
preceding the next general election, at which time the said amendment or amendments shall be submitted to the electors of the
state for their approval or rejection, and if a majority of the electors voting thereon shall approve the same, such amendment
or amendments shall become part of this Constitution.

The revision or amendment of an entire article or the addition of a new article to this Constitution may be proposed as a single
amendment and may be submitted to the electors as a single question or proposition. Such amendment may relate to one subject,
or any number of subjects, and may modify, or repeal provisions contained in other articles of the Constitution, if such provisions
are germane to the subject matter of the article being revised, amended or being proposed as a new article.

Credits
Laws 1969, SJR. 1.

Notes of Decisions (13)

U.C.A. 1953, Const. Art. 23, § 1, UT CONST Art. 23, § 1
Current with laws through the 2024 Third Special Session. Some statutes sections may be more current, see credits for details

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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Addendum F

Utah Const. Art. IV, § 2




Sec. 2. [Qualifications to vote], UT CONST Art. 4, § 2

West's Utah Code Annotated
Constitution of Utah
Article I'V. Elections and Right of Suffrage

U.C.A. 1953, Const. Art. 4, § 2
Sec. 2. [Qualifications to vote]

Currentness

Every citizen of the United States, eighteen years of age or over, who makes proper proof of residence in this state for thirty
days next preceding any election, or for such other period as required by law, shall be entitled to vote in the election.

Credits
Laws 1969, S.J.R. 3; Laws 1975, H.J.R. 3.

Notes of Decisions (15)

U.C.A. 1953, Const. Art. 4, § 2, UT CONST Art. 4, § 2
Current with laws through the 2024 Third Special Session. Some statutes sections may be more current, see credits for details

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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Addendum G

Utah Code § 20A-7-103




§ 20A-7-103. Constitutional amendments and other questions..., UT ST § 20A-7-103

F:I KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

West's Utah Code Annotated
Title 20a. Election Code
Chapter 7. Issues Submitted to the Voters
Part 1. General Provisions

U.C.A. 1953 § 20A-7-103

§ 20A-7-103. Constitutional amendments and other questions submitted by the
Legislature--Publication--Ballot title--Procedures for submission to popular vote

Effective: May 1, 2024
Currentness

(1) The procedures contained in this section govern when the Legislature submits a proposed constitutional amendment or other
question to the voters.

(2) The lieutenant governor shall, not more than 60 days or less than 14 days before the date of the election, publish the full text of
the amendment, question, or statute for the state, as a class A notice under Section 63G-30-102, through the date of the election.

(3) The presiding officers shall:

(a) entitle each proposed constitutional amendment “Constitutional Amendment _ ” and assign a letter to the constitutional
amendment in accordance with the requirements of Section 20A-6-107;

(b) entitle each proposed question “Proposition Number _ ” with the number assigned to the proposition under Section
20A-6-107 placed in the blank;

(c) draft and designate a ballot title for each proposed amendment or question submitted by the Legislature that:
(i) summarizes the subject matter of the amendment or question; and

(i1) for a proposed constitutional amendment, summarizes any legislation that is enacted and will become effective upon
the voters' adoption of the proposed constitutional amendment; and

(d) deliver each letter or number and ballot title to the lieutenant governor.

(4) The lieutenant governor shall certify the letter or number and ballot title of each amendment or question to the county clerk
of each county no later than 65 days before the date of the election.
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§ 20A-7-103. Constitutional amendments and other questions..., UT ST § 20A-7-103

(5) The county clerk of each county shall:

(a) ensure that the letter or number and the ballot title of each amendment and question prepared in accordance with this
section are included in the sample ballots and official ballots; and

(b) publish the sample ballots and official ballots as provided by law.

Credits

Laws 1995, c. 340, § 20, eff. May 1, 1995; Laws 2001, c. 57, § 4, eff. April 30, 2001; Laws 2002, c. 127, § 1, eff. May 6, 2002;
Laws 2007, c. 238, § 3, eff. April 30, 2007; Laws 2008, c. 225, § 11, eff. May 5, 2008; Laws 2008, c. 315, § 8, eff. May 5,
2008; Laws 2011, c. 327, § 11, eff. Jan. 1, 2012; Laws 2020, 5th Sp. Sess., c. 20, § 4, eff. June 29, 2020; Laws 2022, c. 170,
§ 11, eff. May 4, 2022; Laws 2022, c. 325, § 7, eff. May 4, 2022; Laws 2023, c. 435, § 136, eff. May 3, 2023; Laws 2024,
c. 465, § 8, eff. May 1, 2024.

Notes of Decisions (2)

U.C.A. 1953 § 20A-7-103, UT ST § 20A-7-103
Current with laws through the 2024 Third Special Session. Some statutes sections may be more current, see credits for details
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