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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NORTH DAKOTA 

 
 

 

Civil No. 1:22-cv-00031 

 
 

 
 

 
 
 
 
 
 
 
 

 
UNOPPOSED MOTION TO EXTEND DISCOVERY DEADLINES AND SUPPORTING 

STATEMENT OF POINTS AND AUTHORITIES 
 

Pursuant to Federal Rule of Civil Procedure 16(b)(4), Intervenor Defendants, Mandan, 

Hidatsa and Arikara Nation, Lisa DeVille, and Cesaro Alvarez, Jr., respectfully request that the 

Court extend the fact discovery deadline of December 1, 2022 for the limited purpose of 

completing Plaintiffs’ depositions and for taking the deposition of Representative Terry Jones, 

pending resolution of his motion to quash. For the reasons stated below, this Court has good cause 

to extend the deadline for these limited purposes. 

I. Background 

On July 1, 2022, this Court entered a Scheduling Order setting fact discovery for a five-

month period to terminate on December 1, 2022. Scheduling Order, ECF No. 44. Plaintiffs’ expert 

witness disclosures and reports were originally due November 15, 2022, with Defendants’ reports 
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and disclosures due December 15, 2022, and rebuttal reports and disclosures due by January 16, 

2023. Id. On September 15, 2022, per discussion at the September 15 Scheduling Conference, this 

Court ordered Plaintiffs’ expert witness report and disclosure deadline to be reset for November 

30, 2022, and Defendants’ and rebuttal deadlines to January 17, 2023 and February 16, 2023, 

respectively. Scheduling Order, ECF No. 47. The Court made no modifications to the fact 

discovery deadlines issued in its September 15 Order. Id. 

II. Intervenor Defendants Discovery Requests 
 
Intervenor Defendants timely served discovery requests on Plaintiffs on September 29, 

2022, including requests for production of documents and interrogatories. Intervenor Defendants 

did not receive any response to these requests until November 21, 2022, and which point Plaintiffs 

provided unsigned responses, and indicated that signature pages would follow.  

On November 2, 2022, Intervenor Defendants notified Plaintiffs of Intervenor Defendants’ 

intent to depose Plaintiffs Walen and Henderson. Defendant Burgum, through counsel, indicated 

that he would cross-notice Plaintiffs’ depositions once the dates were settled.  On November 16, 

Plaintiffs’ counsel notified Intervenor Defendants that Plaintiff Walen would be available for a 

deposition only during the week of November 28, 2022, and that Plaintiff Henderson would only 

be available during the week of December 5, 2022, after the fact discovery deadline. But without 

responses to their written discovery requests, Intervenor-Defendants were unable to confirm 

deposition dates for Plaintiffs.  Plaintiffs are now available to sit for depositions on December 6 

and 7. 

In light of the forgoing, good cause exists to extend the fact discovery deadline for the 

narrow purpose of allowing the parties to take the depositions of Plaintiffs during the week ending 

December 9, 2022. 
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III. Representative Jones’ Motion to Quash  

On October 6, 2022, Intervenor Defendants served a subpoena on Representative Terry B. 

Jones, commanding him to appear for a deposition on November 17, 2022. Rep. Jones is an 

important witness who claims personal knowledge about the 2021 Redistricting Process, including 

information regarding the Legislature’s intent in drawing Subdistrict 4A. Rep. Jones moved to 

quash the subpoena on November 16, 2022, largely on the grounds that compelling his testimony 

would violate legislative privilege grounds. In their response to the motion to quash, due 

November 30, 2022, Intervenor Defendants intend to demonstrate, inter alia, that Rep. Jones 

waived legislative privilege when he testified regarding the Legislature’s intent during the hearing 

on Plaintiffs’ motion for preliminary injunction, and Intervenor-Defendants are thus entitled to 

probe this testimony by deposition. But this motion is unlikely to be resolved in time for Intervenor 

Defendants to depose Rep. Jones prior to the discovery deadline of December 1, 2022. As such, 

good cause exists to extend the deadline, pending the outcome of the motion to quash, for the 

purpose of taking Rep. Jones’s deposition. 

IV. Conclusion 

 For the foregoing reasons, Intervenor Defendants respectfully request that the Court extend 

the discovery deadline through December 9, 2022, for the limited purpose of taking the depositions 

of Plaintiffs and until such time as further ordered by the Court pending resolution of the motion 

to quash for the purpose of taking the deposition of Rep. Jones.  

Intervenor Defendants, through counsel, conferred with counsel for Plaintiffs and State 

Defendants Burgum and Jaeger. State Defendants consent to this motion. Counsel for the Plaintiffs 

stated their position as follows:  

Plaintiffs would agree to the extension of the fact discovery deadline, with the amendment 
that it includes the potential deposition of Representative Bill Devlin pending the outcome 
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of the State’s motion to quash.  As you are aware, Plaintiffs requested to take the depo of 
Rep. Devlin, but Attorney Porsborg indicated he was in the process of filing motions to 
quash Rep. Jones’ subpoena in this case and Rep. Devlin’s subpoena in the Turtle Mountain 
case.  If the Court permits the Representatives to be deposed, we would notice Rep. 
Devlin’s depo.  We could likely coordinate the date with the Turtle Mountain case.  If you 
are in agreement to that amendment, we will stipulate to an extension. 

Intervenor Defendants do not object to an extension of the discovery deadline to accommodate 

Plaintiffs’ stated intention to seek to depose Representative Devlin.  

November 28, 2022 Respectfully submitted, 
 
/s/ Michael S. Carter 
Michael S. Carter 
OK Bar No. 31961 
Matthew Campbell 
NM Bar No. 138207, CO Bar No. 40808 
mcampbell@narf.org 
NATIVE AMERICAN RIGHTS FUND 
1506 Broadway  
Boulder, CO 80301 
Telephone: (303) 447-8760 
 
Samantha Blencke Kelty 
AZ Bar No. 024110, TX Bar No. 24085074 
kelty@narf.org 
NATIVE AMERICAN RIGHTS FUND 
1514 P Street NW, Ste. D 
Washington, DC 20005 
Telephone: (202) 785-4166 

 
/s/ Mark P. Gaber 
DC Bar No. 988077 
mgaber@campaignlegal.org 
Molly E. Danahy 
DC Bar No. 1643411 
mdanahy@campaignlegal.org 
Nicole Hansen 
NY Bar 5992326 
nhansen@campaignlegal.org 
CAMPAIGN LEGAL CENTER 
1101 14th St. NW, Ste. 400 
Washington, DC 20005 
Telephone: (202) 736-2200 
Fax: (202) 736-2222 
 
Bryan Sells (admitted pro hac vice) 
GA Bar No. 635562 
bryan@bryansellslsaw.com 
THE LAW OFFICE OF BRYAN L. SELLS, 
LLC 
PO Box 5493 
Atlanta, GA 31107-0493 
Telephone: (404) 480-4212 
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CERTIFICATE OF SERVICE 

 I certify that the foregoing was served on all counsel of record via the Court’s CM/ECF 
system. 
       /s/ Mark P. Gaber 
       Mark P. Gaber 
 
       Counsel for Plaintiffs 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NORTH DAKOTA 

 
 

 

Civil No. 1:22-cv-00031 

 
[PROPOSED] ORDER 

 
 

 
 
 
 
 
 
 
 

 
[PROPOSED] ORDER EXTENDING DISCOVERY DEADLINES 

 
 Upon consideration of Intervenor Defendants’ unopposed Motion to Extend Discovery 

Deadlines, it is hereby ORDERED that the Motion is granted. It is further ORDERED that the fact 

discovery deadline is extended to December 9, 2022 for the limited purpose of holding Plaintiffs’ 

depositions and that the fact discovery deadline is suspended with respect to the subpoenaed 

deposition of Representative Terry Jones, pending the resolution of Rep. Jones’s motion to quash. 

If the motion to quash is denied, the Court shall reset the deadline for the limited purpose of taking 

Rep. Jones’s deposition by separate order.  

 

Dated: November ___, 2022  __________________________________________ 
     The Honorable Peter D. Welte, Chief Judge 
     United States District Court for the District of North Dakota 
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