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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
NORFOLK DIVISION

LATASHA HOLLOWAY, et al.,

Plaintiffs, PLAINTIFFS’ RULE 60(b) MOTION
FOR RELIEF FROM JUDGMENT

V.
Civil Action No. 2:18-cv-0069
CITY OF VIRGINIA BEACH, et al.,

Defendants.

INTRODUCTION

Pursuant to Rule 60(b)(5) and (6) of the Federal Rules of Civil Procedure, Plaintiffs
respectfully submit this motion for the Court to vacate its November 2023 Order dismissing this
action, ECF 318, and to enter an Order retaining jurisdiction of Plaintiffs’ federal law Section 2
claim against the 7-3-1 system set forth in Virginia Beach’s city charter. This motion is necessary
because the City is no longer fulfilling its representation to this Court to take all steps necessary to
maintain a 10-1 system and is actively seeking to evade this Court’s jurisdiction over any claim by
the Holloway Plaintiffs that implementing the 7-3-1 system would violate Section 2 of the federal
Voting Rights Act (“VRA”).

In litigation pending in state court about whether the City’s implementation of its 10-1 map
violates the Dillon Rule! (Branch v. City of Virginia Beach), the City has recently filed a motion
to join Latasha Holloway and Georgia Allen (“Holloway Plaintiffs”’)—plaintiffs in this federal
lawsuit—as necessary parties. In their papers, the City requests that the Holloway Plaintiffs be

involuntarily joined as defendants in Branch and be forced to assert in that state court forum both

! The Dillon Rule challenge is about whether the City must adhere to the 7-3-1 system in the charter
because it was set forth by the General Assembly.
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the Virginia Voting Rights Act and the federal Voting Rights Act as a defense against the Branch
Plaintiffs’ Dillon Rule claim. The City does not explain what source of law authorizes it to dictate
to private non-parties what legal arguments they will make and in what forum. But the City’s
primary motive is not left unsaid. In a reply brief filed April 24, 2025, the City expressly states
that its motion is an effort to evade this Court’s jurisdiction over a federal VRA claim by the
Holloway Plaintiffs. The City asserts that the Holloway Plaintiffs should be involuntarily forced
into state court as defendants expressly so that the Hol/loway Plaintiffs will be bound by the state
court’s assessment of a VRA defense and so that this Court cannot adjudicate a claim by the
Holloway Plaintiffs.? This is unlawful for a host of reasons.?

Moreover, the City Council is planning to vote in early May on whether to place a
referendum on the November ballot asking voters—an electorate this Court has found to be racially
polarized—whether the City should maintain a 10-1 system or implement the 7-3-1 system

contained in the Charter.

2 Given that the City has relied upon this Court’s Section 2 findings as a defense in filings in the
Branch litigation, the Holloway Plaintiffs had reached out to the City in January 2025 proposing
that it agree to a consent decree in this Court based upon Special Master Grofman’s finding in the
record that a 7-3-1 system is dilutive. In exchange, the Holloway Plaintiffs stated that they would
not seek any attorneys’ fees—saving the City millions of dollars. Instead of agreeing to that
sensible proposal—which would resolve all litigation—the City waited months and then surprised
the Holloway Plaintiffs with a motion to forcibly join them as defendants in state court in an effort
to evade this Court’s adjudication of the federal law issue.

Among the remarkable aspects of the City’s latest filing is its contention that “the City . . . is less
concerned about the substantive merits of which system governs it as it is about achieving finality
in this case.” Ex. 6, Mot. to Join Necessary Parties at 5, Branch, et al. v. City of Virginia Beach, et
al., Case No. CL24-322 (Cir. Ct. for the City of Virginia Beach Apr. 3, 2025). This comes as news
to the Holloway Plaintiffs, against whom the City fought tooth and nail for years to avoid
remedying its dilutive electoral system. And it makes one wonder why the City did not jump to
accept the Holloway Plaintiffs’ consent decree proposal.

3 The Holloway Plaintiffs have opposed the City’s joinder motion and will take all necessary steps
to protect their right to a federal forum to adjudicate a federal Section 2 claim.
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Given these developments—and the remarkable departure from the posture the City took
in securing dismissal of this case in November 2023—the Holloway Plaintiffs respectfully request
that the Court vacate its dismissal, reopen this case, and enter an Order retaining jurisdiction over
Holloway Plaintiffs’ claim that the 7-3-1 system set forth in the City’s charter violates Section 2 of
the VRA. It is no longer equitable to prospectively apply the prior dismissal order given the
changed circumstances.

BACKGROUND

On July 27,2022, in light of a state law (HB 2198) that changed the City of Virginia Beach’s
discriminatory at-large election system while this litigation was ongoing, the Fourth Circuit issued
a judgment vacating this Court’s March 31, 2021 order that invalidated the City’s prior election
system under Section 2 of the Voting Rights Act and remanded the case “without instructions to
dismiss the plaintiffs’ case.” Holloway v. City of Virginia Beach, 42 F.4th 266, 277 (4th Cir. 2022)
(emphasis added). As a result of HB 2198, the City’s election system changed to instead consist of
seven single-member districts and three at-large districts, with the mayor elected at-large (“7-3-1
system”). In its opinion, the Fourth Circuit noted that “[o]n remand, the plaintiffs may raise any
claims they have against the City’s system going forward.” Id.

Following remand, this Court stayed the proceedings to give the City Council an
opportunity to voluntarily adopt the 10-1 system. ECF 306; ECF 314. In a September 2023 filing,
Defendants notified the Court and Plaintiffs that the City Council passed an ordinance that
“adopted a redistricting plan and authorized the implementation of a ten single-member district
system of local elections.” ECF 317. Specifically, Defendants adopted the 10-1 plan drawn by
Special Master Dr. Bernard Grofman in this litigation. /d. Defendants also indicated that, although

state law supported their authority to adopt the 10-1 system, they would request a charter change
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or a general law from the Virginia General Assembly to address any “inconsistency between the
redistricting ordinance and the current text of the City Charter.” ECF 317-2 at 2. As a result of
Defendants’ actions and representations, on November 27, 2023, the parties filed a Stipulation of
Dismissal pursuant to Rule 41(a)(1)(A)(ii) of the Federal Rules of Civil Procedure. ECF 318. In
particular, the Court held a telephonic status conference before issuing its dismissal order at which
Defendants’ counsel represented a dismissal was appropriate because the City had done all it could
by affirmatively requesting that the General Assembly pass a charter amendment.

However, there have been two major developments since the Stipulation of Dismissal
which now force Plaintiffs to seek to reopen this action: recent actions taken by Defendants in
separate state litigation related to the City’s method of election and actions by the Defendants
backing away from their implementation of the 10-1 system.

First, on January 24, 2024, a group of litigants supported by special interests that oppose
councilmembers being elected by their local constituents (“Branch Plaintiffs”) filed a state court
case against Defendants challenging the Council’s adoption of the 10-1 system as a violation of
the Dillon Rule, a state rule that requires charter changes to occur by the General Assembly rather
than by the city itself. Ex. 1, Compl., Branch, et al. v. City of Virginia Beach, et al., Case No.
CL24-322 (Cir. Ct. for the City of Virginia Beach Jan. 24, 2024). In response, the City originally
argued in defense of the 10-1 system and against the implementation of a 7-3-1 system on both
state and federal law grounds. Ex. 2, City Defs.” Demurrers & Special Pleas in Bar at 1-3, 17,
Branch, et al. v. City of Virginia Beach, et al., Case No. CL24-322 (Cir. Ct. for the City of Virginia
Beach Feb. 1, 2024). On May 1, 2024, Plaintiff Georgia Allen filed an amicus brief in the Branch
case, in support of the Branch Defendants’ demurrer and special pleas in bar, defending the 10-1

system. Ex. 3, Br. Amicus Curiae of Georgia Allen in Support of Defs., Branch, et al. v. City of
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Virginia Beach, et al., Case No. CL24-322 (Cir. Ct. for the City of Virginia Beach May 1, 2024).
On August 19, 2024, the state court denied Defendants’ demurrer and special pleas in bar. Ex. 4,
Mem. Order, Branch, et al. v. City of Virginia Beach, et al., Case No. CL24-322 (Cir. Ct. for the
City of Virginia Beach Aug. 19, 2024). In particular, the state court rejected all of the City’s state
law defenses, reserving final ruling on whether Virginia’s state law Voting Rights Act could require
the City to depart from the 7-3-1 system set forth in its charter. /d. at 11-12, 15. Following the
decision, the case was then reassigned to another judge and remained pending, with no major
activity by either party.

On March 24, 2025, Branch Plaintiffs filed a Motion for Summary Judgment, seeking “[a]n
order mandating that the Defendants adopt the 7-3-1 System” and “reinstitute the three at-large
seats on City Council.” Ex. 5, Mot. for Summ. J. at 2, Branch, et al. v. City of Virginia Beach, et
al., Case No. CL24-322 (Cir. Ct. for the City of Virginia Beach Mar. 24, 2025). In response, on
April 3, 2025, the City filed a remarkable motion seeking to join the Holloway Plaintiffs as
necessary parties in the Branch litigation thereby backing away from their defense of the 10-1
system and attempting to force Plaintiffs here to argue their federal VRA claims against the 7-3-1
system as a part of the Dillon Rule litigation in Virginia state court. Ex. 6, Mot. to Join Necessary
Parties at 5, Branch, et al. v. City of Virginia Beach, et al., Case No. CL24-322 (Cir. Ct. for the
City of Virginia Beach Apr. 3, 2025) (now claiming that the “City . . . is less concerned about the
substantive merits of which system governs as it is about achieving finality in this case, and
preventing future suits brought by the Holloway plaintiffs . . . ). On April 14, 2025, Holloway
Plaintiffs filed a Response in Opposition to their joinder, asserting their right to bring any federal
claims they have against the 7-3-1 system in federal court. Ex. 8, Holloway Pls.” Resp. in Opp. to

City Defs.” Mot. to Join Necessary Parties, Branch, et al. v. City of Virginia Beach, et al., Case No.



Case 2:18-cv-00069-RAJ-DEM  Document 322  Filed 04/28/25 Page 6 of 15 PagelD#
10207

CL24-322 (Cir. Ct. for the City of Virginia Beach Apr. 14, 2025). On April 24, 2024, the City
clarified in a Reply Brief that it was seeking to forcibly join the Holloway Plaintiffs in the state
court litigation as defendants and to require them to assert their federal VRA objections as a
defense against the Branch Plaintiffs’ state law claim. Ex. 9, City Defs.” Reply to Pls.” Mem. Opp.
to City Defs.” Mot. to Join Necessary Parties at 11-13, Branch, et al. v. City of Virginia Beach, et
al., Case No. CL24-322 (Cir. Ct. for the City of Virginia Beach Apr. 24, 2025).

That is, the City is seeking to force the Holloway Plaintiffs to adjudicate their federal law
objection to a 7-3-1 system in the posture of involuntary defendants in a state court forum. And
the City is seeking to do this expressly for the purpose of preventing this Court from adjudicating
the federal law claim over which it has had jurisdiction—including by the express remand of the
Fourth Circuit—for the past seven years.

Second, Defendants have recently taken additional actions contradicting their adoption of
the 10-1 plan. For example, “[o]n April 1, 2025, the Virginia Beach City Council directed City
staff to prepare a resolution for a public hearing on a potential referendum” regarding the City’s
system of election, specifically asking whether to continue using the 10-1 system or whether voters
instead favor the 7-3-1 system. Referendum 2025, City of Virginia Beach Communications,

https://communications.virginiabeach.gov/hot-topics/referendum-2025 (last visited Apr. 28,

2025). The Council heard public comments about the issue on April 15 and will vote on May 6

whether to add such a referendum to the November ballot. /d.* In addition, in its most recent

# Recently, several City Council members and the mayor publicly stated they support a referendum
on the City’s election system. This is despite an opinion from this Court regarding the dilutive
nature of at-large elections in Virginia Beach, from the “world’s leading voting rights expert” Dr.
Bernard Grofman that a 7-3-1 system is dilutive, ECF 281-1 at 12 n.14, 22, 25, advice from
Defendants’ own legal counsel “that the only way to satisfy multiple competing legal obligations
was to utilize a 10-1 system endorsed by a federal district court,” and a statistically-validated
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legislative agenda to the Virginia General Assembly, Defendants voted against including a charter
amendment approving the 10-1 system. Thus, Defendants are no longer taking the affirmative steps
they represented they would in order to fully implement the 10-1 system—the steps that counsel
for Defendants informed this Court were the basis for dismissing this action. See, e.g., ECF 317-2.
ARGUMENT

The Court should vacate its dismissal and reopen this case pursuant to Federal Rule of Civil
Procedure 60(b)(5) and/or (6). Rule 60(b)(5) provides that a party may obtain relief from judgment
if “applying it prospectively is no longer equitable.” Rule 60(b)(6) authorizes relief from judgment
for “any other reason that justifies relief.” Rule 60(b)(5) “provides a means by which a party can
ask a court to modify or vacate a judgment or order if ‘a significant change in either factual

29

conditions or in law’ renders continued enforcement ‘detrimental to the public interest.”” Horne v.
Flores, 557 U.S. 433, 447 (2009) (quoting Rufo v. Inmates of Suffolk Cnty. Jail, 502 U.S. 367, 384
(1992)). “Rule 60(b) vests wide discretion in courts, but . . . relief under Rule 60(b)(6) is available
only in ‘extraordinary circumstances.’”” Buck v. Davis, 580 U.S. 100, 123 (2017) (quoting Gonzalez
v. Crosby, 545 U.S. 524, 535 (2005)). “In determining whether extraordinary circumstances are
present, a court may consider a wide range of factors” including “the risk of injustice to the
parties.” Id. (quoting Liljeberg v. Health Services Acquisition Corp., 486 U.S. 847, 864 (1988)).
“A motion under Rule 60(b) must be made within a reasonable time.” Fed. R. Civ. P. 60(c)(1).
The U.S. Supreme Court recently addressed the applicability of Rule 60(b) specifically to

voluntary dismissals without prejudice under Rule 41(a). The Court held that “a Rule 41(a)

voluntary dismissal without prejudice qualifies as a ‘final . . . proceeding’ under Rule 60(b)” and

survey commissioned by Defendants that found that the public widely supports (81%) the 10-1
system. Ex. 2, City Defs.” Demurrers & Special Pleas in Bar at 1; ECF 317.

7
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that, “[w]hen the requirements of Rule 60(b) are satisfied, a district court may relieve a party from
such a dismissal and reopen the case.” Waetzig v. Halliburton Energy Servs., Inc., 145 S. Ct. 690,
696, 700 (2025).

Plaintiffs satisfy the requirements of Rules 60(b)(5) and/or (6) because applying the
dismissal of this case prospectively is no longer equitable and the motion is timely because
Plaintiffs have filed it promptly upon Defendants taking affirmative steps backing away from the
10-1 system and seeking to force Plaintiffs to litigate their federal VRA claim in the posture of
defendants in a state court lawsuit in an open effort to evade this Court’s adjudication of the claim.

L. Rule 60(b)(5) relief is warranted because it is no longer equitable to prospectively
apply the Court’s dismissal order.

The Court should vacate the dismissal order and reopen the case under Rule 60(b)(5)
because prospective application of the dismissal order is no longer equitable. There have been
significant changes in the factual conditions since Plaintiffs’ voluntary dismissal such that it would
be “detrimental to the public interest” for this case to remain dismissed. Horne v. Flores, 557 U.S.
433, 447 (2009) (quoting Rufo v. Inmates of Suffolk Cnty. Jail, 502 U.S. 367, 384 (1992)). As
outlined above, Plaintiffs dismissed their case because of the City’s adoption of the 10-1 system
and assurances that, although state law supported their authority to adopt the 10-1 system, they
would request a charter change or a general law from the Virginia General Assembly to address
any “inconsistency between the redistricting ordinance and the current text of the City Charter.”
ECF 317-2 at 2. And the City initially made that request. Since then, however, Defendants have
actively taken steps backwards in relation to maintaining a 10-1 system.

The Council recently voted against requesting a charter change to implement a 10-1 system
in their latest legislative agenda to the Virginia General Assembly. But see ECF 317; ECF 317-2.

In addition, Council members are publicly stating that they support a referendum and/or a 7-3-1
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system,® and the Council recently held a public hearing on and is considering whether to put a
referendum on the ballot for the November 2025 election regarding the City’s method of election.
These steps actively contradict the City’s full implementation of a 10-1 system for City Council
elections.

The City has also retreated from its defense of the 10-1 system in the Branch litigation.
The City previously defended the Council’s adoption of the 10-1 system, including by referencing
the “[e]vidence adduced during the federal Holloway litigation” and specifically noting that
“[e]vidence and findings, including in the special master’s report, indicated that a 7-3-1 system
could not yield three Black minority (or coalition minority) opportunity districts.” Ex. 2, City
Defs.” Demurrers & Special Pleas in Bar at 3. In its April 3 joinder motion, however, the City
retreated from its prior defense of the 10-1 system, claiming instead that joinder of the Holloway
Plaintiffs was necessary for the state court to “have the benefit of their position, and any evidence
they proffer” regarding the necessity of the 10-1 system under the federal VRA. Ex. 7, Mem. of
Law in Support of City Defs.” Mot. to Join Necessary Parties at 13, Branch, et al. v. City of Virginia
Beach, et al., Case No. CL24-322 (Cir. Ct. for the City of Virginia Beach Apr. 3, 2025); Ex. 6 Mot.
to Join Necessary Parties at 5 (now claiming that the “City . . . is less concerned about the
substantive merits of which system governs as it is about achieving finality in this case, and
preventing future suits brought by the Holloway plaintiffs . . . .”).

While the City’s joinder motion was initially vague as to what posture in which it sought
to forcibly compel the Holloway Plaintiffs to participate, its reply brief filed on April 24, 2025

underscores the urgency of this Rule 60(b) motion. The City seeks to force the Holloway Plaintiffs

> See, e.g., City of Virginia Beach, City Council Formal Meeting, YouTube (Nov. 12, 2024),
https://www.youtube.com/watch?v=3nZ11RgBdzU.

9
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to participate in the state court Branch litigation as defendants—making them involuntarily defend
against the Branch Plaintiffs’ Dillon Rule state law claim on the grounds that Section 2 of the
federal VRA mandates the 10-1 system. And the City openly seeks to do this so that Holloway
Plaintiffs will be deprived this federal forum to adjudicate their federal VRA claim against the
7-3-1 system.

The current factual conditions are, therefore, significantly changed from the time at which
Plaintiffs voluntarily dismissed their claims. Refusing to vacate that dismissal, in the face of those
changed conditions, would be detrimental to the public interest in an electoral system that complies
with the VRA. That is because, as discussed below, allowing Plaintiffs to raise their claims before
this Court is integral to the efficient resolution of the litigation, giving clarity and fair
representation to Virginia Beach’s 450,000 residents.

II. Extraordinary circumstances warrant relief under Rule 60(b)(6).

There are also extraordinary circumstances to justify vacating the dismissal of Plaintiffs’
case under Rule 60(b)(6). As outlined above, in a remarkable attempt to avoid this Court’s
involvement, Defendants have sought to force Plaintiffs to argue their federal claims against a 7-
3-1 system of election as a part of state court litigation on a procedural state law issue. This
extraordinary move is obviously contrary to the law, which permits plaintiffs, whenever federal
courts have original jurisdiction for cases arising under federal law, to “avail [themselves] of that
jurisdiction.” Royal Canin U. S. A., Inc. v. Wullschleger, 604 U.S. 22, 27 (2025). Plaintiffs thus
face a significant “risk of injustice” should this Court decline to vacate the prior dismissal and thus
prevent Plaintiffs from bringing their federal claims before this Court. Buck, 580 U.S. at 123

(internal quotation omitted).

10
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Moreover, Plaintiffs face a risk of injustice if they are not permitted to seek adjudication of
their claims in this federal forum, rather than in just any federal forum. For starters, this Court is
already familiar with the complex procedural and substantive history of this litigation and has
considered countless evidence and hours of witness testimony in relation to the nature of at-large
elections in the City. And in its remand, the Fourth Circuit noted that any further proceedings
against a 7-3-1 system—if such a system were to be pursued by the City—could build off and rely
upon the evidence that was already in the record in the first Holloway proceeding, as well as the
district court’s preexisting findings of fact. See Holloway v. City of Virginia Beach, 42 F.4th 266,
277 (4th Cir. 2022) (“The plaintiffs maintain that they still may have viable challenges to whatever
post-HB 2198 electoral system the City adopts. And if they do, the parties and district court likely
will have done much — though not all — of the work necessary to analyze those claims.”). That
evidence includes Special Master Grofman’s report, which explains that the 7-3-1 map that the
City proffered failed to remedy the VRA violation because the 7-3-1 system can only produce two
minority opportunity districts, while having three minority opportunity districts in a 10-1 system
“appears to be mandated” to correct the vote dilution injury here. ECF 281-1 at 25. This Court also
previously found that other unusual aspects of at-large city council elections in Virginia Beach
make them particularly dilutive, including the immense size of the jurisdiction and the resources
required to run for an at-large seat, and the lack of minority success in elections. Holloway v. City
of Virginia Beach, 531 F. Supp. 3d 1015, 1033, 1084 (E.D. Va. 2021); ECF 281-1 at 12 n.14, 22,
25 (noting that at-large elections in the City do not allow the potential for success found in district-
based elections where factors such as contained door to door campaigning, street signs, mailers,
and word of mouth “could at least partially compensate for discrepancies in resources between

minority and non-minority candidates.”). The record and evidence developed already in this case

11
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are therefore integral to ensuring an efficient resolution of this litigation, and Plaintiffs face a risk
of injustice if this Court does not permit them to assert their federal claims before it.

Vacating dismissal under these circumstances would be consistent with Fourth Circuit Rule
60(b)(6) precedent. The Fourth Circuit has held that “upon repudiation of a settlement agreement
which had terminated litigation pending before it, a district court has the authority under Rule
60(b)(6) to vacate its prior dismissal order and restore the case to its docket.” Fairfax Countywide
Citizens Ass’n v. Fairfax Cnty., Va., 571 F.2d 1299, 1302-03 (4th Cir. 1978). “This restores the
litigants to the status quo ante and allows the plaintiff to prove his case and obtain his relief on the
merits of the underlying claim.” /d. at 1305-06. While there was no formal settlement agreement
between the parties, Plaintiffs voluntarily dismissed their lawsuit in direct response to Defendants’
adoption of the 10-1 electoral system. Plaintiffs’ dismissal was premised on the fact that Plaintiffs
had no need to challenge the 7-3-1 system of election because it was not in effect, and Defendants
had or were taking the steps to implement the 10-1 plan. Yet the 7-3-1 system remains in the City’s
charter, as modified by HB 2198. Thus, if Defendants reverse course and adopt the 7-3-1 system,
as they have recently taken steps to do, or if they are ordered to do so by a state court, Plaintiffs
must have the ability to return “to the status quo ante” and “to prove [their] case and obtain [their]
relief on the merits of the underlying claims.” /d.

III.  Plaintiffs’ motion is timely.

Plaintiffs’ Rule 60(b)(6) motion has been made “within a reasonable time.” Fed. R. Civ. P.
60(c)(1). Plaintiffs filed this motion just four days after the City’s April 24, 2025 state court reply
brief revealing its effort to evade this Court’s jurisdiction. This motion also comes less than a
month after the Council directed City staff to prepare a resolution for a public hearing on a potential

referendum on the City Council system of election. Referendum 2025, City of Virginia Beach

12
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Communications, https://communications.virginiabeach.gov/hot-topics/referendum-2025  (last

visited Apr. 28, 2025). The upcoming May 6 vote regarding that proposed referendum suggests
that the Council may abdicate its previous full adoption of the 10-1 system which led Plaintiffs to
dismiss their claims. The City has said as much, publicizing that it “will defend the 10-1 system
pending the vote on the referendum.” Id. (emphasis added). Plaintiffs Rule 60(b) motion comes
“within a reasonable time” of these significantly changed and exceptional circumstances justifying
relief.

IV. The Court should enter an order retaining jurisdiction over Holloway Plaintiffs’
Section 2 claim.

Either as part of its Order on Plaintiffs’ Rule 60(b) motion or by separate order, Plaintiffs
respectfully request that the Court expressly retain jurisdiction over any Section 2 claim advanced
by the Holloway Plaintiffs against a 7-3-1 system. Plaintiffs believe that such a claim is ripe for
adjudication now given the status of the City’s charter and the City’s actions retreating from its
commitment to the current 10-1 map. Ever since the Fourth Circuit’s remand, Plaintiffs have
endeavored to save the parties’ and Court’s time litigating against the 7-3-1 system if the City was
voluntarily implementing a 10-1 map. Given recent and potentially upcoming developments it may
be necessary to commence proceedings against the 7-3-1 system set forth in the charter now. Or it
may advance judicial economy to await the result of the Dillon Rule challenge in state court.

CONCLUSION

Plaintiffs respectfully request that the Court grant this motion, vacate its dismissal order,
expressly retain jurisdiction over any forthcoming Section 2 challenge by Plaintiffs, and set a status
conference so that the City can share its intentions with Plaintiffs and the Court and a scheduling
order can be discussed.

Dated: April 28, 2025

13
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VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OF VIRGINIA BEACH
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of Virginia Beach Similarly Situated,

Plaintiffs,

V.

CaseNo.: ¢L24- 322

CITY OF VIRGINIA BEACH,

SERVE: MARK D. STILES, CITY ATTORNEY OF VIRGINIA BEACH
2401 Courthouse Dr.

Virginia Beach, VA 23456

CITY COUNCIL OF VIRGINIA BEACH,

SERVE: MARK D. STILES, CITY ATTORNEY OF VIRGINIA BEACH
2401 Courthouse Dr.

Virginia Beach, VA 23456 % g 2 ;
ROBERT M. DYER, BARBARA HENLEY, 2 & ‘”jcﬁ\
MICHAEL BERLUCCHI, AMELIA ROSS-HAMMOND, B o e - g
ROSEMARY WILSON, ROBERT W. REMICK of = i ﬁ
SABRINA D. WOOTEN, CHRIS TAYLOR, Sk & % "D
JOASHUA F. SCHULMAN, JENNIFER V. ROUSE, i oo ‘;)éi
DAVID HUTCHESON = 5 i

In their official capacities as Members of the City Council = ‘é i_._ \Yﬁ
of Virginia Beach, &

SERVE: MARK D. STILES, CITY ATTORNEY OF VIRGINIA BEACH
2401 Courthouse Dr.

Virginia Beach, VA 23456
PATRICK A. DUHANEY,

In his official capacity as City Manager of Virginia Beach,

SERVE: MARK D. STILES, CITY ATTORNEY OF VIRGINIA BEACH
2401 Courthouse Dr.

Virginia Beach, VA 23456
CHRISTINE LEWIS,

In her official capacity as Director of Elections/General Registrar
for the City of Virginia Beach,
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SERVE: MARK D. STILES, CITY ATTORNEY OF VIRGINIA BEACH
2401 Courthouse Dr.
Virginia Beach, VA 23456

Defendants.

COMPLAINT
COMES NOW, Plaintiffs Linwood Branch, Dee Oliver, Don Horsely, Steve Simpson,

LaTonya Roberson and on behalf of all other qualified voters of the City of Virginia Beach
similarly situated (collectively, the “Plaintiffs”). by counsel, hereby file this Complaint against all
Defendants, and in support of this Complaint respectfully state as follows:

L. PRELIMINARY STATEMENT OF THE CASE

1. The Plaintiffs, as qualified voters of the City of Virginia Beach. bring this suit to
challenge and enjoin Virginia Beach City Council’s u/tra vires redistricting action, which has
unlawfully diluted their voting rights guaranteed under the Constitution of Virginia. Virginia
Beach, by and through its City Council, has acted in violation of the Dillon Rule by impermissibly
exceeding the redistricting authority conferred upon it by the General Assembly. As a result of
such violation, City Council has illegally manipulated the Virginia Beach electoral system by
eliminating three at-large seats that are expressely established under the City Charter.

2. In so doing, Virginia Beach has deprived its qualified voters of the right to vote
for, and the right to be represented by, three additional members of its City Council and, as such,
has unconstitutionally abridged the Plaintiffs’ right of suffrage guaranteed under the Constitution
of Virginia. This suit acts to remedy and prevent Virginia Beach’s unlawful encroachment on the
Plaintiffs’ fundamental rights in the 2024 Election and, further, seeks to compel Virginia Beach to

institute a lawful electoral system guaranteed to its citizens under the laws of this Commonwealth.

89
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IL PARTIES, JURISDICTION AND VENUE

3. Plaintiff Linwood Branch (“Branch™) is a natural person who is both a qualified
voter in and resident of the City of Virginia Beach. Branch has been a resident of the City of
Virginia Beach for most of his life. Branch was previously elected as a member of the City Council
of Virginia Beach in 1992. Branch served the citizens of Virginia Beach on City Council for a
total of ten years before stepping down to raise his family. In 2021, he was appointed back to his
prior role as a member of City Council to serve the remaining fifteen-month term of
Councilmember Jim Wood. who had resigned from City Council. In recognition of his service to
his community, he was selected as an Outstanding Young Citizen by the Jaycees in 1994 and, was
honored as Virginia Beach's First Citizen in 2007. Branch has served in variety of roles for many
civic and charitable organizations, including but not limited to: The Virginia Beach Chapter of the
Hampton Roads Chamber of Commerce, Virginia Beach Hotel Association, Virginia Beach Resort
Retailers Association, Sandler Center Foundation for the Arts, and the Virginia Beach Police
Foundation.

4. Plaintiff Dee Oliver (“Oliver”) is a natural person who is both a qualified voter in
and resident of the City of Virginia Beach. Oliver is a proud 5th generation resident of Virginia
Beach. Oliver served the citizens of Virginia Beach as a member of the Virginia Beach Planning
Commission from 2013 to 2023, where she held the positions of Chair and Vice Chair and actively
participated in shaping Virginia Beach’s development and future. Oliver is a member of the
Hampton Roads Chamber of Commerce Virginia Beach Executive Committee and has previously
served as Chair and Vice Chair of the Virginia Beach division of the Hampton Roads Chamber.
Moreover, Oliver is a member of Virginia Beach Vision, contributing her expertise to the Comp.

Plan Review Committee and the Virginia Beach Planning Design Review Committee.

(%]
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5. Plaintiff LaTonya Roberson (“Roberson™) is a natural person who is both a
qualified voter in and resident of the City of Virginia Beach. Roberson was born and raised in the
City of Virginia Beach and graduated from First Colonial High School. Roberson serves the
Virginia Beach community as an active member of her church located at the Virginia Beach
Oceanfront. Roberson is a member of the Hampton Roads Black Caucus and endeavors to actively
contribute to positive change in the Virginia Beach community. In addition to serving her local
community, Roberson is a retired disabled veteran of the United States Army.

6. Plaintiff Don Horsely (“Horsely™) is a natural person who is both a qualified voter
in and resident of the City of Virginia Beach. For many years, Horsely and his family have grown
crops and raised livestock, including show pigs and cattle, in the Blackwater area of Virginia
Beach. Horsely’s family farm incorporates about 6,000 acres of total farmland. Horsely was
inducted in the Virginia Livestock Hall of Fame in 2017 and has been previously recognized by
the Virginia Beach City Council for his many contributions to the City of Virginia Beach. Horsely
has served in a variety of civic roles both on the Virginia Beach Planning Commission and the
Virginia Board of Agriculture and Consumer Services.

;8 Plaintiff Steve Simpson (“Simpson™) is a natural person who is both a qualified
voter in and resident of the City of Virginia Beach. Simpson and his family have a long history as
residents of the Back Bay area of Virginia Beach. Simpson is the proud owner of an auto parts
company that has operated and served the citizens of Virginia Beach since 1979. Simpson has
additionally served the citizens of the City of Virginia Beach as a member of Virginia Beach's
Board of Equalization and on the City Real Estate Tax Appeals Board.

8. Each of the Plaintiffs are qualified voters, as that term is defined in Article I

Section 1 of the Constitution of Virginia and Virginia Code § 24.2-101, who live in the City of
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Virginia Beach, are registered to vote in the City of Virginia Beach, and who plan to vote in the
2024 City Council Election.

9. Defendant City of Virginia Beach is a municipal corporation established under the
laws of Virginia and is the governing authority of Virginia Beach. Va. Code §§ 15.2-1100-1131.

10.  Defendant Virginia Beach City Council is the governing body of the municipal
corporation that is the City of Virginia Beach.

11.  Defendants Robert M. Dyer, Barbara Henley, Michael Berlucchi, Amelia Ross-
Hammond. Rosemary Wilson, Robert W. Remick, Sabrina D. Wooten, Chris Taylor, Joashua F.
Shulman, Jennifer V. Rouse, and David Hutcheson, are members of the Virginia Beach City
Council. Each council member is sued in his or her official capacity only.

12. Defendant Patrick A. Duhaney is the City Manager for Defendant Virginia Beach.
He is sued in his official capacity only.

13. Defendant Christine Lewis is the Director of Elections/General Registrar for the
City of Virginia Beach, and is responsible for conducting City Council elections, maintaining
current registration and elections process for Virginia Beach voters, and ensuring compliance with
state and federal voting laws. She is sued in her official capacity only.

14. This Court has subject matter jurisdiction over this action pursuant to Virginia Code
§ 17.1-513 and Virginia Code § 8.01-184.

15.  This Court has personal jurisdiction over all parties pursuant to Virginia Code §
8.01-328.1.

16.  Venue is properly laid in this Court pursuant to Virginia Code § 8.01-261.
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III. FACTUAL BACKGROUND

A. The City Charter and the Electoral System for the Members of Virginia
Beach’s City Council.

17. In 1962, the General Assembly of Virginia (“General Assembly™) enacted the City
Charter (“City Charter” or “Charter”) of Virginia Beach to establish the form of government for
a new city that was formed as a result of the consolidation between two differing localities:
Princess Anne County and the City of Virginia Beach. ' This original City Charter established the
electoral system by which the governing body of Virginia Beach, the City Council (“City
Council”), was to be elected by the qualified voters of this newly formed locality.

18. In 1966, a Federal District Court held the original allocation of the electoral system
as invalid for denying voter equality and stayed further proceedings to allow Virginia Beach an
opportunity to seek a charter amendment at the 1966 session of the State Legislature. See Dusch
v. Davis, 387 U.S. 112, 114 (1967). As a result, the General Assembly amended the City Charter
to adopt the electoral system that is presently contained within the provisions of the City Charter.
See id. (detailing the history of the litigation and the resulting amendment of the City Charter by
the General Assembly).

19.  Specifically, the electoral system adopted in 1966 by the General Assembly for the
City of Virginia Beach is codified in Section 3.01 of the City Charter. Section 3.01 of the City

Charter begins by detailing that the City Council shall have a total of eleven members consisting

' On January 4, 1962, a voter referendum was held and was approved in the election to consolidate two localities:
Princess Anne County and the City of Virginia Beach. See Davis v. Dusch, 205 Va. 676, 678 (1964). As a result of
approval of the consolidation by the voters, study committees were appointed to formulate a plan as to determine
representation for the new city’s city council. /d. The electoral system adopted by the City Charter was as a result of
a plan that “would be acceptable to the voters in the half of the county which was rural and to those in the half which
was urban and which would, at the same time, win the support of the voters in the old city.” /d The City Charter’s
electoral system for City Council, as was amended and as it stands today, grew out of this original plan and compromise
between the citizens of the two consolidating localities.
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of ten council members and one mayor. City Charter of Virginia Beach, § 3.01A [hereinafter, the
“City Charter™].

20.  The City Charter further establishes that Virginia Beach “shall be divided into
seven residence districts of approximately equal population which shall be numbered one through
seven.” City Charter, § 3.01A. At a later date, the seven districts were named as follows:

District 1 — Centerville
District 2 — Kempsville
District 3 — Rose Hall
District 4 — Bayside
District 5 — Lynnhaven
District 6 — Beach
District 7 - Princess Anne

21.  The City Charter. further, mandates that City Council shall adjust the boundaries of
the above seven districts periodically to ensure that the populations of the district remain
approximately equal. See City Charter, § 3.01B (“The boundaries and names of such districts shall
be established by ordinance on or before March 1. 1996, and thereafter the boundaries shall be
adjusted periodically as may be necessary to ensure that the populations of the districts remain
approximately equal.”).

22, While the City Charter directs for the boundaries of the districts to be adjusted
periodically based on population, it does not provide the City Council with any express authority
to increase nor decrease the total number of districts enumerated in the Charter. See id § 3.01 A-B.

23. The City Charter establishes the electoral system by which the qualified voters of

Virginia Beach will elect the eleven members of the City Council. The City Charter provides that
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“one member [is] to be elected by the city at large from the residents of each of the seven districts
and three members and the mayor to be elected by and from the city at large.” Id. (emphasis
added).

24.  This express language in Section 3.01A of the City Charter imposes only a specific
residency requirement on the seven districts seats on City Council. See Uhrin v. Nygaard, 101 Va.
Cir. 252, 253 (Virginia Beach, 2019) (“In order to qualify to run for City Council as a
representative of a particular district, Virginia Beach City Charter require that one be a resident of
that district.”™) (citations omitted).

25. Despite the residency requirement for each of the seven district seats on City
Council, the City Charter expressely mandates that each district representative on City Council is
elected by the entire city “at large™ and not solely by the individual citizens who reside in that
particular district. See City Charter, § 3.01A

26.  The remaining four seats (including the mayor) are to be elected by the entire city
at-large in the same manner as the district representatives. However, those running for mayor or
at-large seats may reside anywhere within the boundary of Virginia Beach and are not bound by
the particularized district residency requirement applicable to the seven other seats.

27.  For clarity of reference, the election system for the members of City Council as
outlined above and under the terms of the City Charter will be referred to throughout this
Complaint as the “At-Large System™.

28.  This At-Large System adopted by Virginia Beach was “*unique" among Virginia's
thirteen largest cities, the others of which elected all or most of their councilmembers from
individual districts, with only a minority — at most — elected at-large.” See Holloway v. City of

Va. Beach, 42 F.4th 266, 271 (4th Cir. 2022).
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B. The Prior Litigation Involving the City of Virginia Beach’s At-Large Electoral
System.

29.  On November 20, 2017, two citizens of Virginia Beach, Latasha Holloway and
Georgia Allen (“Federal Plaintiffs”), sued Virginia Beach and several local officials, claiming
that Virginia Beach’s exclusive use of the At-Large System for City Council diluted the votes of
minority voters in violation of Section 2 of the Voting Rights Act of 1965 (the “VRA"), codified
at 52 U.S.C. § 10301 ef seq.

30.  On March 31, 2021, after substantial litigation and a six-day bench trial, the
Honorable Raymond A. Jackson of the United States District Court for the Eastern District of
Virginia (“Federal Court”) issued a liability order and “DECLARED that Virginia Beach’s at-
large method [as specified by the City Charter and detailed supra] of election is illegal and cannot
be enforced in future elections.” Holloway v. City of Va. Beach. 531 F. Supp. 3d 1015, 1102 (E.D.
Va. 2021) (finding the at-large system for City Council under the City Charter to violate Section
2 of the VRA) (emphasis in original). The Federal Court went further and “ORDERED that the
City of Virginia Beach shall not adopt any system of election for members of its City Council that
does not comply with Section 2 of the Voting Rights Act.” Id. (emphasis in original).

31.  Inan effort to impose a remedy for the VRA violation, the Federal Court requested
that the Federal Plaintiffs and Virginia Beach submit proposed plans for a modified electoral
system. The Federal Court, in addition, appointed a Special Master to design its own remedial plan
to “redress the at large system of election for the Virginia Beach City Council . . . .” Holloway v.
City of Va. Beach, No. 2:18-cv-69, 2021 U.S. Dist. LEXIS 249462, at *2-3 (E.D. Va. Dec. 22,
2021). All parties, including the Special Master, submitted remedial redistricting plans that
proposed expanding the seven districts into ten districts and advocated for eliminating at-large

voting in its entirety for all members of City Council (except for the Mayor who will remain to be
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elected at-large). /d. After review of the submitted plans, the Federal Court ruled to institute the
plan submitted by the Special Master that increased the number of districts from seven to ten,
abolished at-large voting in its entirety (except for the mayor), and eliminated the three at-large
seats on City Council. The Federal Court imposed this plan on Virginia Beach via its remedial
order entered on December 22, 2021. Id. For clarity of reference, the election system imposed on
Virginia Beach via the Federal Court’s December 22, 2021 Order will be referred to throughout
this Complaint as the 10-1 Plan (the “10-1 Plan™).

32 Below is a diagram comparing the seven at-large residency districts as established
by the City Charter under the At- Large System as compared to the ten districts that were redrawn
and imposed by the Federal Court via the 10-1 Plan:

FIGURE 1-1

via webex

The former 7-district system
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33.  As a result of the Federal Court’s imposition of the 10-1 Plan, Virginia Beach
appealed both the liability and remedial rulings of the Federal Court to the United States Court of
Appeals for the Fourth Circuit (the “Fourth Circuit™) on April 29, 2021, and December 27, 2021,
respectively.

C. The Enactment of HB2198 and the United States Court of Appeals for the
Fourth Circuit’s Vacatur of the Federal Court’s Orders.

34, Thirteen days before the Federal Court’s ruling on liability, HB2198 was passed by
the Virginia General Assembly (the “General Assembly”) and signed into law on March 18, 2021.
See H.B 2198, 161 Gen. Assemb., Spec. Sess. (Va. 2021) [hereinafter, “HB2198"]. A copy of the
text of HB2198 is attached to this Complaint as Exhibit A. HB2198 amended certain provisions
of the Virginia Code that impacted the method and process of electing local governing bodies. The
relevant provisions include Virginia Code § 15.2-1400 and § 24.2-222.

35. HB2198 amended Section 15.2-1400 and added the following bolded language to
the statute:

§ 15.2-1400. Governing bodies.

A. The qualified voters of every locality shall elect a governing body for such
locality. The date, place, number, term, and other details of the election shall be as
specified by law, general or special. Qualification for office is provided in Article
4 (§ 15.2-1522 et seq.) of Chapter 15.

B. The governing body of every locality shall be composed of not fewer than three
nor more than eleven members.

C. Chairmen, mayors, supervisors, and councilmen are subject to the prohibitions
set forth in §§ 15.2-1534 and 15.2-1535.

D. A governing body may punish or fine a member of the governing body for
disorderly behavior.

E. Notwithstanding any other provision of law, general or special, in a locality
that imposes district-based or ward-based residency requirements for

11
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members of the governing body, the member elected from each district or
ward shall be elected by the qualified voters of that district or ward and not
by the locality at large.

Va. Code § 15.2-1400 (noting the relevant addition to this Code section by HB2198 in bold).

36.

In addition, HB2198 further amended Section 24.2-222 and added the following

bolded language:

§ 24.2-222. Election and terms of mayor and council for cities and towns.

A. The qualified voters of each city and town shall elect a mayor, if so provided by
charter, and a council for the terms provided by charter. Notwithstanding any
other provision of law, general or special, in a city or town that imposes
district-based or ward-based residency requirements for members of the city
or town council, the member elected from each district or ward shall be elected
by the qualified voters of that district or ward and not by the locality at large.

B. Except as provided in § 24.2-222.1, and notwithstanding any other provision of
law, general or special: (i) any election of mayor or councilmen of a city or town
whose charter provides for such elections at two-year or four-year intervals shall
take place at the May general election of an even-numbered year and (ii) any
election of mayor or councilmen of a city or town whose charter provides for such
elections at one-year or three-year intervals shall take place at the general election
in May of the years designated by charter. The persons so elected shall enter upon
the duties of their offices on July 1 succeeding their election and remain in office
until their successors have qualified.

Va. Code § 24.2-222 (noting the relevant addition to this Code section by HB2198 in bold).

37.

Reading these amendments in conjunction, the statutory modifications under

HB2198 mandate that any locality that imposes a district residency requirement for specific seats

on its city council must require that the qualified voters of the district in which he or she resides

elect that candidate. These amendments enacted by HB2198 prohibit any seat on a governing body

with a district residency requirement from being elected by the locality at-large.

38.

On July 27, 2022, the Fourth Circuit vacated the Federal Court’s rulings and

remanded the case back to the district court. As its justification for the vacatur, the Fourt Circuit

12
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ruled that the Federal Plaintiffs’ case was moot with the passage of HB2198. Holloway v. City of
Va. Beach, 42 F .4th 266, 272 (4th Cir. 2022).

39.  The Court ruled specifically that HB2198 “eliminated the unusual Virginia Beach
all-at-large system at the heart of this case, leaving the district court without jurisdiction to rule
on the legality of that system and thus without jurisdiction to direct a remedy.” /d. at 272-73
(emphasis added).

40. In so holding. the Fourth Circuit recognized “that HB 2198 will allow the City to
maintain at-large elections for three of its City Council seats.” Id. at 276. The Court went further
in its justification and:

recognize[d] the plaintiffs’ concern that a new, HB 2198-compliant system — one in which
candidates for some, but not all, City Council seats must run at-large — may itself violate
Section 2. But that is a claim that they must plead and prove first in the trial court.

Id at 273.

41. Since the Federal Court did not address whether Virginia Beach’s electoral system
established by HB2198 violates Section 2 of the VRA, the Fourth Circuit acted to “vacate and
remand for the district court to decide whether the plaintiffs may pursue such a challenge in this
case.” Id.

42, As aresult of the vacatur, both the liability and remedial orders of the Federal Court
were no longer of any legal consequences and had no force and/or effect. See Bryan v. BellSouth
Communs., Inc.. 492 F.3d 231, 241 (4th Cir. 2007) (“To say that when an order is vacated it is as
if the order never existed is a convenient way of describing the effect of the vacatur.”); Godlove v.
Rothstein, 300 Va. 437, 439-40 (2022) (noting under Virginia law “[t]he point of vacatur is to
prevent an unreviewable decision 'from spawning any legal consequences,” so that no party is

harmed by what we have called a “preliminary’ adjudication . . . Vacatur then rightly “strips the

13
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decision below of its binding effect’. . . .”") (quoting Camreta v. Green, 563 U.S. 692, 712 (2011)
(emphasis added)).

43.  Following the vacatur, Virginia Beach’s electoral system, as a matter of state law,
reverted to the At-Large System imposed by the City Charter that must be interpreted in
conjunction with the statutory amendments contained in HB2198.

44, Specifically, HB2198 resulted in “candidates for the [City] Council's seven
residency seats no longer [being] be elected at-large: instead, they must be chosen by the voters of
their individual districts.” Holloway v. City of Va. Beach, 42 F .4th 266, 274 (4th Cir. 2022). Despite
HB2198’s effect on the seven residency seats under the City Charter, the three at-large seats and
the mayor “remain subject to at-large voting . . .” Id. at 274-75, n.2 (noting that three seats remain
subject to at-large voting and “those seats lack the residency requirements that made most of the
City's prior at-large elections especially burdensome for minority candidates and dilutive of
minority votes.”).

45.  Consequently, HB2198 has no impact on Section 3.01A of the City Charter’s
mandate that City Council shall have four at-large seats (including the mayor) where the members
are elected by all of the qualified voters of Virginia Beach at-large with no district residency
requirement. This hybrid district/at-large electoral system in place as a matter of law after the
passage of HB2198 shall be referred to throughout the Complaint as the 7-3-1 System (*7-3-1

System™).’

> Even the Federal Plaintiffs in the VRA Litigation, through their legal counsel, conclude that the seven-three
(excluding the mayor as the one) is the system on the books as a matter of law. (Plaintiffs Counsel stating at a May
25,2023, Status Conference that if Virginia Beach implements any other system than the 10-1 Plan then “the plaintiffs
will seek to amend their Complaint to challenge the seven-three system which is currently on the books as a matter of
law.”). See Holloway v. City of Va. Beach, No. 2:18-cv-69, ECF No. 316,

14
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46. Thus, the 7-3-1 System mandates that seven members of City Council must reside
in the respective district from which they run and must be elected solely by the citizens who reside
in that particular district. The remaining three at-large seats, and the Mayor, shall be elected by
all of the qualified voters of Virginia Beach with no regard to district residency for either the
candidate nor the voter.

D. Virginia Beach Ignores the 7-3-1 System Mandated under State Law and
Assumes the 10-1 Plan for the 2022 Election.

47. Despite the required 7-3-1 System imposed under state law, Virginia Beach
unlawfully conducted the 2022 Election for City Council based on the — at that point in time —
vacated 10-1 Plan.

48.  Upon information and belief, the City Council. prior to the 2022 Election, adopted
no formal ordinance reapportioning the districts and redistricting the number of districts from
seven to ten. Furthermore, despite the mandate of three at-large seats under the City Charter, none
of the candidates in the 2022 Election were elected to an at-large seat nor took their seats as a result
of an at-large method of election.

49, Instead of adopting the state law compliant 7-3-1 System for the 2022 Election of
City Council, Virginia Beach adopted the 10-1 Plan solely based on a court order that was, at the
time of the 2022 Election. without any legal force and effect.

50.  After conducting the 2022 Election using the 10-1 Plan, the City Council, through
its legal representatives, relied on a post-hoc claim of exigency to justify its imposition of the 10-
1 Plan and the elimination of the three at-large seats without a formal redistricting ordinance. See
Holloway v. City of Va. Beach, No. 2:18-cv-69, Doc. 308 at 2 (advocating that “the Fourth Circuit
issued that ruling too late for the City to adopt and implement a new redistricting plan for the 2022

elections.”).
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51.  In the 2022 Election, the following members of City Council were elected to the
following district seats using the ten redrawn districts under the 10-1 Plan:

DISTRICT 4: Amelia N. Ross-Hammond

DISTRICT 8: Chris Taylor

DISTRICT 9: Joashua “Joash™ F. Schulman

DISTRICT 1: Rocky Holcomb?

DISTRICT 10: Jennifer Valentine Rouse

DISTRICT 2: Barbara M. Henley

DISTRICT 6: Robert W. “Worth Remick

52.  The remaining members of City Council, whose seats were not up for election in
2022, were re-assigned to districts to fill out the districts remaining after the elimination of at-large

seats under the 10-1 Plan. These remaining members of City Council were assigned as follows:

FIGURE 1-2
NAME OF AT-LARGE 10-1 PLAN
COUNCILMEMBER SYSTEM DISTRICT
DISTRICT
Sabrina Wooten Centerville District 7
Michael Berlucchi Rose Hall District 3
Rosemary Wilson At-Large District 5

? Due to the resignation of Councilwoman Jessica P. Abbott, Rocky Holcomb was elected to the District | seat via
Special Election to fill out the remainder of Abbot’s term. Furthermore, on Sept. 29, 2023, Councilman Holcomb
resigned his seat on City Council in order to be appointed as Sherriff for the current vacancy in the position left by the
retiring Sheriff Ken Stolle. https:/www.vbso.net/news-details/rocky-holcomb-sworn-in-as-seventh-sheriff-of-
virginia-beach. On January 9, 2024, Virginia Beach held a Special Election to fill the now vacated District 1 seat where
David Hutcheson was elected. https://www.wavy.com/news/local-news/former-vb-fire-chief-hutcheson-wins-special-
election-for-1st-district-council-seat/

16
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David Hutchenson N/A (Special Election after District 1
10-1 Plan)
Robert M. “Bobby” Dyer Mayor Mayor

E. City Council’s Post Hoc Formal Adoption of the 10-1 Plan via the 2023
Redistricting Ordinance.

53.  After unlawfully implementing and electing seven out of the eleven members of
City Council under the 10-1 Plan in the 2022 Election, Virginia Beach publicly expressed that it
would “decide on what election system to pursue for the November 2024 Election.” Holloway v.
City of Va. Beach, No. 2:18-cv-69, 2022 U.S. Dist. LEXIS 208011, at *7 (E.D. Va. Nov. 15, 2022)
(citing City of Virginia Beach, "Holloway vs. City of Virginia Beach" vbgov.com,

https://www.vbgov.com/government/departments/communicationsoffice/hottopics/Pages/Hollow

ay-vs-VaBeach.aspx (last visited November 8, 2022)) (staying the case at the Plaintiffs request

after the Fourth Circuit’s vacatur and remand).

54, On August 15, 2023, the City Council, finally, made such a decision and enacted a
redistricting ordinance (the “2023 Redistricting Ordinance™) that formally adopted a “ten single-
member district redistricting plan™ See Virginia Beach Ordinance 3749EE (Aug. 15. 2023). ‘A
copy of the 2023 Redistricting Ordinance is attached as Exhibit B to this Complaint. This “ten
single-member district redistricting plan™ adopted by the City of Virginia Beach was the exact
same 10-1 Plan imposed by the vacated Federal Cour order and as utilized for the 2022 City

Council Election. See id.”

* The 2023 Redistricting Ordinance was passed by a vote of 10-1 by City Council with Councilwoman Barbara Henley
being the lone dissenting vote against the ordinance. See Virginia Beach Ordinance 3749EE (Aug. 15, 2023).

? Virginia Beach, in the VRA Litigation in Federal Court filed a “Notice of City Council Action on Redistricting”. See
Holloway v. City of Va. Beach, No. 2:18-cv-69, ECF No. 317. In the notice, Virginia Beach states that the redistricting
plan adopted by the 2023 Redistricting Ordinance is “the plan prepared by Special Master Bernard N. Grofman, Ph.D.,
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55. In addition, the 2023 Redistricting Ordinance sets forward a schedule of elections
for the members of City Council to implement the 10-1 Plan for future elections. The election
schedule contained in the 2023 Redistricting Ordinance reads as follows:

District 1 — November 2024,

District 2 — November 2026

District 3 — November 2024;

District 4 — November 2026

District 5 — November 2024

District 6 — November 2026

District 7 — November 2024

District 8 — November 2026

District 9 — November 2026; and

District 10 — November 2026
Id.

56.  As the authority for enacting the 2023 Redistricting Ordinance, the City Council
intends to rely on the decennial redistricting authority contained in Article VII, Section 5 of the
Constitution of Virginia and Section 24.2-304.1(B) of the Virginia Code. See Id. (stating that “the
City Council intends to rely upon Article VII, § 5 of the Virginia Constitution . . . Virginia Code
§ 24.2-304.1(B) ... and Virginia Code § 24.2-311(E) ... .").

57.  The 2023 Redistricting Ordinance adopts the “ten single-member district
redistricting plan™ and only provides for elections to each of the newly added ten district seats. See

Virginia Beach Ordinance 3749EE (Aug. 15, 2023).

which the Court adopted in its order of December 22, 2021 (ECF No. 290), and which governed the November 2022
City Council elections.” /d
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58.  In adopting the 10-1 Plan, the 2023 Redistricting Ordinance increased the number
of districts from seven to ten without any inclusion of the three at large seats as was required under
Section 3.01 A of the City Charter. /d.

COUNT 1
Declaratory Judgment
(Pursuant to Virginia Code § 8.01-184)

59.  Plaintiffs re-allege and incorporate by reference each allegation contained in the
preceding and subsequent paragraphs as though fully set forth herein.

60.  Plaintiffs seek a declaratory order of this Court holding that Virginia Beach’s
imposition of the 10-1 Plan in 2022 and under the 2023 Redistricting Ordinance are both void as
ultra vires acts in violation of the Dillon Rule.

61.  The redistricting authorities, Article VII, Section 5 of the Constitution of Virginia,
and Section 24.2-304.1(B) of the Virginia Code, relied on by Virginia Beach in the 2023
Redistricting Ordinance confer no express authority on City Council to abolish the three at-large
seats on City Council that are guaranteed under the City Charter.

62. In order to remedy these Dillon Rule violations, the City Charter and HB2198
require the imposition of the 7-3-1 System for the purpose of the 2024 Election and all future
elections unless Virginia Beach implements a valid redistricting action in compliance with state
law, and/or the General Assembly amends the City Charter.

63.  For the following reasons, the plain and unambiguous language of Article VII,
Section 5 of the Constitution of Virginia, and Section 24.2-304.1(B) of the Virginia Code do not
confer onto Virginia Beach the power to eliminate the at-large representation mandated by the City

Charter.

19




Case 2:18-cv-00069-RAJ-DEM  Document 322-1  Filed 04/28/25 Page 21 of 48
PagelD# 10237

64.  Plaintiffs solely seek remedy under Virginia law for injuries suffered due to
Virginia Beach and its various officials’ violations of the Constitution of Virginia and the Virginia
Code. As such, Virginia law controls every aspect of the Plaintiffs” exclusively state law claims.
See Howell v. McAuliffe, 292 Va. 320, 331 (2016) (Noting that “[w]e begin our analysis with the
observation that this case has been brought by Virginia citizens against the Governor of Virginia
and other state officials in the Supreme Court of Virginia, alleging violations of the Constitution
of Virginia. Accordingly, Virginia law, not federal law, governs every aspect of our decision.”).

A. The Dillon Rule and Virginia Beach’s Alleged Redistricting Authority

65. The Commonwealth of Virginia strictly adheres to the Dillon Rule. See Richmond
v. Confrere Club of Richmond, Inc., 239 Va. 77, 79 (1990). Under the Dillon Rule, “local
governing bodies ‘have only those powers that are expressly granted. those necessarily or fairly
implied from expressly granted powers, and those that are essential and indispensable.’” Va. Elec.
& Power Co. v. City of Chesapeake, 95 Va. Cir. 106, 109-10 (Chesapeake 2017) (quoting Sinclair
v. New Cingular Wireless PCS, 283 Va. 567, 576 (2012)); see City of Va. Beach v. Christopoulos
Family, L.C., 54 Va. Cir. 95, 97 (Virginia Beach 2000) (this Court applying the Dillon Rule in
review of a Virginia Beach Ordinance).

66.  The rationale behind the Dillon Rule is that “[a] municipal corporation has no
element of sovereignty. It is a mere local agency of the state, having no other powers than such as
are clearly and unmistakably granted by the law-making power.” Marble Techs., Inc. v. City of
Hampton, 279 Va. 409, 417 (2010). Consequently, this rule is “a rule of strict construction: ‘[i]f
there is a reasonable doubt whether legislative power exists, the doubt must be resolved against
the local governing body.”™ Sinclair, 283 Va. at 576 (quoting Board of Supervisors v. Reed’s

Landing Corp., 250 Va. 397, 400 (1995)).
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67. Thus, to afford it a strict construction, “[i]n considering whether a local governing
body had authority to enact an ordinance, there is no presumption that it is valid: [and] if no
delegation from the legislature can be found to authorize its enactment, it is void.” /d. (emphasis
added): see City Council of Alexandria v. Lindsey Trs., 258 Va. 424, 427 (1999) (*When a local
ordinance exceeds the scope of this authority, the ordinance is invalid.™).

68.  The application of the Dillon Rule requires a court to “first examine the plain terms
of the legislative enactment to determine whether the General Assembly expressly granted a
particular power to the municipal corporation.” Marble Techs., Inc., 279 Va. at 418. In undertaking
this examination, “it is to be remembered that the power of a municipality. unlike that of the state
legislature, must be exercised pursuant to an express grant, and in the particular manner
specified, if one is specified.” S. Hill v. Allen, 177 Va. 154, 163 (1941) (emphasis added): see
e.g. Richmond v. Bd. of Supervisors, 199 Va. 679, 684 (1958). Commonwealth v. Rivera, 18 Va.
App. 103, 110 (1994).

69. Under the Dillon Rule, if the power is not expressly granted. the court may
“determine whether the power . . . is necessarily or fairly implied from the powers expressly
granted by the statute.” See Marble Techs., Inc., 279 Va. at 418 (quoting City of Chesapeake v.
Gardner Enters., 253 Va. 243, 247 (1997)). The Supreme Court of Virginia has defined “a
necessary implication [as] '[a]n implication so strong in its probability that anything to the contrary
would be unreasonable.”” Dumfries-Triangle Rescue Squad, Inc. v. Bd. of Cty. Supervisors, 299
Va. 226, 235 (2020).

70.  Thus, in order “to imply a particular power from a power expressly granted. it must
be found that the legislature intended that the grant of the express also would confer the implied.”

Marble Techs., Inc., 279 Va. at 418 (quoting Commonwealth v. Cty. Bd.,217 Va. 558,577 (1977)).
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71.  Any “[q]uestions concerning implied legislative authority of a local governing body
are resolved by analyzing the legislative intent of the General Assembly.” Id. (quoting Tabler v.
Board of Supervisors, 221 Va. 200, 202 (1980)). The “[l]egislative intent is determined from the
plain meaning of the words used.” Id. (quoting Confrere Club of Richmond, Inc., 239 Va. at 80).

72.  In light of the above principles, the Supreme Court has further cautioned that the
doctrine of implied powers “should never be applied to create a power that does not exist or to
expand an existing power beyond rational limits.” Dumfries-Triangle Rescue Squad, Inc., 299 Va.
at 235 (2020) (quoting Commonwealth v. Cty. Bd.. 217 Va. 558, 577 (1977)) (emphasis added).

B. The Plain and Unambiguous Language in Article VII, Section 5 or Section
24.2-304.1(B) Does Not Grant Virginia Beach an Express Power to Eliminate the Three-At
Large Seats via a Redistricting Ordinance.

73.  The 2023 Redistricting Ordinance, as enacted by City Council, formally imposed
the 10-1 Plan for the purpose of the 2024 Election and all future elections. The 10-1 Plan. enacted
by this ordinance, increased the number of districts from seven to ten and, in so doing, has acted
to eliminate the three at-large seats established by Section 3.01A of the City Charter.

74.  In the 2023 Redistricting Ordinance. Virginia Beach asserts that the General
Assembly granted such express authority to implement the 10-1 Plan under the reapportionment
and redistricting provisions codified in Article VII, Section 5 of the Constitution of Virginia and
Section 24.2-304.1(B) of the Virginia Code.

75.  Forthe following reasons, the plain text of Article VII, Section 5 of the Constitution
of Virginia and Section 24.2-304.1(B) of the Virginia Code confer no authority on Virginia Beach
to abolish the three at-large seats on City Council established by Section 3.01A of the City Charter.

These redistricting provisions, while providing authority to increase the number of districts,

2
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unequivocally, do not permit Virginia Beach to expand that reapportionment power beyond the
text in order to repeal, abolish, or replace the three at-large seats guaranteed under the City Charter.

76. By exceeding the reapportionment and redistricting authority conferred upon it by
the General Assembly, City Council lacked any express grant of power in state law to eliminate
the three at-large seats and impose the 10-1 Plan in the 2023 Redistricting Ordinance. Accordingly,
the City Council’s 2023 Redistricting Ordinance adopting the 10-1 Plan is invalid as an ultra vires
act in violation of the Dillon Rule.

77.  Turning directly to the first authority. Article VI, Section 5 of the Constitution of
Virginia states as follows:

If the members are elected by district, the district shall be composed of
contiguous and compact territory and shall be so constituted as to give, as nearly as
is practicable, representation in proportion to the population of the district.

When members are so elected by district, the governing body of any county, city.
or town may, in a manner provided by law, increase or diminish the number, and
change the boundaries, of districts, and shall in 1971 and every ten years thereafter,
and also whenever the boundaries of such districts are changed, reapportion the
representation in the governing body among the districts in a manner provided by
law.

Va. Const. art. VII, § 5 (emphasis added).

78. The express language of Article VII, Section 5 compels the governing body of a
locality to reapportion its districts every ten years or whenever the boundaries of the districts are
modified pursuant to this Section.

79.  Further, the plain text of Article VII, Section 5, codifies the redistricting power and
narrowly tailors the governing body’s authority thereunder to “increase or diminish the number,
and change the boundaries, of districts” in a manner provided by law.

80. Additionally, both the redistricting obligation and the accompanying redistricting

power under Section 5 are limited to those governing bodies that are “elected by district.” See

23



Case 2:18-cv-00069-RAJ-DEM  Document 322-1  Filed 04/28/25 Page 25 of 48
PagelD# 10241

Opinion of Attorney General to Karen T. Mullins, Esquire, County Attorney, Wise County, 11-
075, 2011 Va. AG LEXIS 36 (6/22/11) (noting “[t]he Constitutional provision [Article VII,
Section 5] applies to those localities that elect members of their governing bodies on a district
basis.”).

81.  The second legal authority relied on by Virginia Beach in its 2023 Redistricting
Ordinance is Section 24.2-304.1(B) of the Virginia Code. This subsection states as follows:

If the members are elected from districts or wards and other than entirely at

large from the locality. the districts or wards shall be composed of contiguous and

compact territory and shall be so constituted as to give, as nearly as is practicable.

representation in proportion to the population of the district or ward. In 1971 and

every 10 years thereafter, the governing body of each such locality shall reapportion

the representation among the districts or wards, including, if the governing body

deems it appropriate, increasing or diminishing the number of such districts or

wards, in order to give, as nearly as is practicable, representation on the basis of

population.
Va. Code § 24.2-304.1(B).

82.  This subsection is simply a statutory codification of the constitutional
reapportionment obligation and redistricting power contained in Article VII, Section 5.

83. Similarly, to Section 5, this subsection compels the governing body of a locality to
reapportion the districts or wards every ten years. Furthermore, it also permits a governing body.
if it deems appropriate, to increase or decrease the number of such districts or wards in order to
comply with its reapportionment obligation to provide representation on the basis of population.

84. Moreover, this subsection, like Article VII, Section 5, contains nearly an identical
express limitation on the exercise of such power to only governing bodies where “the members
are elected from districts or wards and other than entirely at-large from the locality™. See id.

85.  When “a constitutional provision is plain and unambiguous. [the courts] do not

construe it, but apply it as written.” Town of Madison v. Ford, 255 Va. 429. 432 (1998). “Courts
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follow the rule that, if a constitutional provision is free of ambiguity, construction is impermissible
and resort to legislative history or other extrinsic evidence is not allowed.” Thomson v. Robb, 229
Va. 233, 239 (1985) (collecting cases).

86.  The language of Article VII, Section 5 is plain and unambiguous and, therefore it
must be applied as it is written. See Opinion of Attorney General to Karen T. Mullins, Esquire,
County Attorney, Wise County, 11-075, 2011 Va. AG LEXIS 36 (6/22/11) (quoting Va. Const.
art. VII, § 5) (finding that Article VII, Section 5 “plainly and unambiguously mandates that the
governing body of any county, city or town whose members are elected by district ‘shall in 1971
and every ten years thereafter ... reapportion the representatio.n in the governing body among the
districts in a manner provided by law.”) (emphasis added).

87.  Analogous to principles of constitutional interpretation. when the language in a
statute “is unambiguous, we [the court] are bound by the plain meaning of that language.”
Dumfries-Triangle Rescue Squad, Inc. v. Bd. of Cty. Supervisors, 299 Va. 226, 233 (2020). The
“plain. obvious, and rational meaning of a statute is to be preferred over any curious, narrow, or
strained construction.” Ford Motor Co. v. Gordon, 281 Va. 543, 549 (2011). Accordingly, courts
must apply that plain meaning “unless the terms are ambiguous or applying the plain language
would lead to an absurd result.” Taylor v. Commonwealth, 298 Va. 336, 341 (2020).

88.  The reapportionment obligation and redistricting power contained in Section 24.2-
304.1(B) is nearly identical to that of the authority granted in Article VII. Section 5. As such,
subsection (B) is also plain and unambiguous and must be interpreted according to its plain
meaning as written.

89.  Itis evident from the plain text of both Article VII, Section 5, and Section 24.2-

304.1(B) that the governing body of localities have the obligation under state law to reapportion
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