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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA

NORFOLK DIVISION
Latasha Holloway, et al.,
Plaintiffs,
v. Case No. 2:18-cv-0069

City of Virginia Beach, et al.,

Defendants.

BRIEF IN SUPPORT OF DEFENDANTS’ MOTION TO DISMISS OR, IN THE
ALTERNATIVE, TO CERTIFY AN INTERLOCUTORY APPEAL OR HOLD THE
CASE IN ABEYANCE

In procedural terms, this case stands roughly in the same posture as of the time the Fourth
Circuit vacated this Court’s original liability and remedial orders and remanded for further
proceedings. The Fourth Circuit’s remand directive contained two explicit components: (1) the
City of Virginia Beach (the “City”’) would have the opportunity to adopt a redistricting plan within
the 7-3-1 framework the Fourth Circuit understood to govern, and (2) this Court would have the
opportunity to determine whether to permit the plaintiffs (“Plaintiffs”) to replead and challenge
the 7-3-1 redistricting plan under this case number or instead require them to do so in a new
lawsuit.!

But the City voluntarily enacted, via ordinance, the 10-1 redistricting plan this Court
previously approved, rather than a 7-3-1 plan. That action resulted in a separate lawsuit in state

court by different plaintiffs challenging the 10-1 plan as beyond the City’s authority to enact. The

' On August 7, 2025, Plaintiffs moved to add two additional members to their group. ECF No.
339. The City does not oppose that request. Because there is no legally significant reason to
differentiate the former and current Plaintiff sets, this memorandum simplifies matters by referring
to Plaintiffs collectively.
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City’s vigorous effort to assert legal authority for its 10-1 plan proved unsuccessful; the state court
has ruled the 10-1 plan void. In advance of that ruling, this Court reopened this case. The City
previously stated its bases to oppose such a course of action, and it does not seek to relitigate that
order here. Nevertheless, the fact remains that there currently is no 7-3-1 redistricting plan in
effect—and there may never be, as the state court has stayed its proceedings to afford the voters
of the City and the City Council the opportunity to decide whether to seek a charter change or
adopt a 7-3-1 plan. As a result, this case has returned to where it stood as of the 2022 Fourth Circuit
remand.

The Second Amended Complaint attempts to state Section 2 Voting Rights Act (VRA) and
Virginia Voting Rights Act (VAVRA) claims, but it fails in many respects. As an initial matter,
the Second Amended Complaint’s VRA claim fails for the fundamental reason that there is still
no 7-3-1 plan for Plaintiffs to challenge. The Fourth Circuit made clear that a Section 2 claim lies
against a specific redistricting plan, not an abstract framework. But the Second Amended
Complaint challenges—as it must—only the broad framework of the City Charter as modified by
HB2198. Thus, it states no Section 2 claim. If the Court believes this action should be maintained,
it should hold it in abeyance until Plaintiffs are able to plead a cognizable claim, i.e. until such
time as the City adopts a specific 7-3-1 plan.

Furthermore, this Court should take this opportunity to consider a major intervening change
in law concerning the scope of Section 2. Last year, an en banc sitting of the Fifth Circuit overruled
the precedent of that circuit that had recognized “coalition” claims like the one Plaintiffs assert
here. As of now, the only two circuits to have meaningfully considered whether coalition claims
are cognizable have ruled that they are not, and no circuit holds otherwise. Plaintiffs’ VRA claim

would be categorically barred had it been brought in the ten states within the Fifth and Sixth
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Circuits, and the Court should hold that it is likewise barred here and dismiss it. If the Court does
not, it should certify an interlocutory appeal to permit the Fourth Circuit to decide this antecedent
legal question: whether Section 2 of the Voting Rights Act authorizes separately protected minority
groups to aggregate their populations for purposes of a vote dilution claim.

Plaintiffs” VAVRA claim is deficient for two reasons. First, the VAVRA retrogression
claim is governed by an exclusive right of action that requires a case to be brought during a
“waiting period” that has not commenced, so it is plainly barred as unripe. Second, even if it were
ripe, the statute does not permit challenges to broad frameworks—such as a 7-3-1 system in the
abstract—that the Virginia General Assembly itself established. The VAVRA vote-dilution claim
must be brought against action of a local governing body—not against action of the same General
Assembly that passed VAVRA—and the Second Amended Complaint challenges nothing the City
has done. Instead, it challenges what Plaintiffs fear the City might do under a broad framework
they disfavor. Because such challenges cannot give rise to a VAVRA claim, this claim should also
be dismissed from the Second Amended Complaint.

BACKGROUND

A. The Fourth Circuit Remanded This Case Expecting That the City Would Adopt a
Specific 7-3-1 Redistricting Plan and a Challenge Would Proceed Against That Plan

This case began as a challenge under Section 2 of the VRA against the City’s long-standing
at-large method of electing its city council. See ECF No. 338 at 1-2. The two Plaintiffs contended
that the at-large system diluted the voting strength of a coalition of “Black, Hispanic or Latino,
and Asian American voters.” Id. at 2. Before their claim was adjudicated, however, the General
Assembly adopted HB2198, which ended the at-large method of voting in the City by transforming
its seven “residence” districts into single-member districts, leaving only three at-large districts.

Holloway v. City of Virginia Beach, 42 F.4th 266, 271 (4th Cir. 2022). This Court, however,
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proceeded to adjudicate Plaintiffs’ Section 2 claim and enjoined the at-large system. /d. at 271—
72.

On appeal, the Fourth Circuit held that this Court “erred in reaching the merits,” and it
vacated the “judgment — as to both liability and remedy.” Id. at 270, 277. The court explained that
“HB 2198 mooted this case, superseding the challenged electoral system and replacing it with one
that is significantly different.” Id. at 274 (quotation and alteration marks omitted). The Fourth
Circuit expected that the City would “maintain at-large elections for three of its City Council seats”
but found this insufficient to support a live claim because a Section 2 claim concerns ““a particular
electoral system,” not at-large voting “in the abstract.” Id. at 275-76. A Section 2 challenger must
prove that “specific conduct” violates the statute, so no claim can lie against “the use of any at-
large voting in City Council elections”; a claim must be against a “particular” system. Id. 274-75.

The Fourth Circuit remanded without instructions for dismissal, given that “the plaintiffs
maintain that they still may have viable challenges to whatever post-HB 2198 electoral system the
City adopts.” Id. at 277. The remand directive contained two explicit premises: first, that the City
would “adopt[]” a redistricting plan within that “post-HB 2198 framework (i.e. a 7-3-1 plan) and,
second, that this Court would “then . . . decide whether the plaintiffs should be permitted to amend
their complaint or otherwise develop the record to pursue those claims here, or whether they are
better pursued in a new proceeding.” Id. at 277-78 (emphasis added). Put simply, the Fourth
Circuit fully expected that the City would proceed to fashion a redistricting plan with seven single-
member and three at-large districts. Only then would a Section 2 claim proceed.

B. The City Attempted to Moot This Action by Implementing the 10-1 Plan This Court
Ratified, Even Though the Fourth Circuit Expected It Would Adopt a 7-3-1 Plan

“To say that when an order is vacated it is as if the order never existed is a convenient way

of describing the effect of the vacatur.” Bryan v. BellSouth Commc 'ns, Inc., 492 F.3d 231, 241
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(4th Cir. 2007). Accordingly, although this Court had directed the City to utilize a new 10-1
redistricting plan prepared by Dr. Bernard Grofman, see SAC qf 107-23, the Fourth Circuit’s
vacatur “as to both liability and remedy,” Holloway, 42 F.4th at 277, deprived that order of any
effect. Yet, despite that the Fourth Circuit’s ruling “return[ed] the parties to their original positions,
before the now-vacated order was issued,” Bryan, 492 F.3d at 241, the City attempted to implement
the 10-1 plan. The City first “implemented the court-ordered 10-1 plan for the 2022 City Council
elections.” SAC 9] 129. Then, in August 2023, “the City Council voted 10-1 to adopt a 10-1 system”
in a redistricting ordinance. /d. q 136. The City also made efforts to obtain a charter change from
the General Assembly, which nearly succeeded. /d. 4 146—51.

The effort did not succeed, however, because of a lawsuit in Virginia circuit court
challenging the City’s legal authority to adopt the 10-1 plan. Linwood Branch v. City of Virginia
Beach, No. CL24-322 (Va. Cir. Ct. Jan. 24, 2024) (“Branch”); see SAC 99 148—49. While the
Virginia “House and Senate passed the charter change request with large margins,” the Governor
vetoed the bill, referencing the Branch litigation itself as a basis to deny the City’s request for
legislative action, SAC 99 14749, 152. This reference invoked an established tradition in Virginia
that the General Assembly will not ordinarily act on a matter that is the subject of pending
litigation. As the Branch court phrased it, “there is plenty of authority for the legislature not to act
when there is a pending lawsuit” on the same subject matter. Ex. A, Transcript of Summary
Judgment Hearing June 30, 2025, 58:13—15. Put simply, the Branch plaintiffs argued that the City
needed a charter change to effectuate a 10-1 plan, but the Branch suit itself thwarted the City’s
effort to obtain that charter change.

The City vigorously defended the 10-1 system in the Branch case. It successfully opposed

the Branch plaintiffs” motion for a preliminary injunction, Branch August 19, 2024 Memorandum
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Order, ECF No. 322-4, which enabled the City to use 10-1 plan for the 2024 election. The Branch
plaintiffs noticed the City’s vigor. They criticized the City for having “searched high and low for
any plausible legal authority to justify its actions,” Ex. B, Branch Pls’ MSJ Mem. 1 (filed Mar. 24,
2025), in a supposed “gambit to avoid legal consequences for its unmistakable violation of the
Dillon Rule,” Ex. C, Branch Pls’ MSJ Reply Mem. 1 (filed Jun. 17, 2025). It became apparent that
the City’s efforts may fall short when, in August 2024, the Branch court overruled its demurrer
and denied its special pleas, permitting the Branch case to progress to the merits. ECF No. 322-4.

C. The City Sought Public Input on Whether to Continue With a 10-1 Plan or—as the
Fourth Circuit Anticipated—Fashion a 7-3-1 Plan

Faced with a material risk that it would be deemed to have acted unlawfully in adopting
the 10-1 system, the City Council found itself at a crossroads: it could continue to defend its legal
authority to adopt the 10-1 system or instead to do as the Fourth Circuit originally expected and
fashion a 7-3-1 system under the Branch plaintiffs’ view of the City’s authority and defend that
system from a claim by Plaintiffs.> The Council chose to pose that question to the City’s voting
public, placing a charter referendum on the 2025 ballot “asking what system of election should be
used in future elections.” SAC 9 197. A public vote for the 10-1 system would require the City to
request that the General Assembly amend the City’s charter to endorse a 10-1 system. See Va.

Code § 15.2-201.

2 A majority of the City Council supported continuing seeking a charter change from the General
Assembly in 2025. SAC q 155. Plaintiffs criticize the Council’s September 2023 decision to
require nine votes for submission of a policy to the legislative agenda, id. 94 13643, but that
criticism has no logical connection to this case. As of September 2023 the City was using the 10-
1 plan without contest, as the Branch case was not even filed or contemplated. Just two months
later, the City voted to add the charter-change request to its 2024 legislative agenda. /d. § 145. And
the City later fought for, and won, the right to use the 10-1 system for the November 2024
elections. It was not until November 2024 when a second vote to add the request to the legislative
agenda came up short. /d. 9 155. These events do not create a plausible inference that actions in
September 2023 were covertly intended to move the City off the 10-1 plan.

6
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This approach makes good sense. The Supreme Court has emphasized “[t]he importance
of direct democracy as a means to control election regulations,” given that “[t]he very prospect of
lawmaking by the people may influence” a legislative body “when it considers (or fails to consider)
election-related measures.” Arizona State Legislature v. Arizona Indep. Redistricting Comm’n, 576
U.S. 787, 823 (2015). Two votes supporting the referendum came from representatives of districts
Dr. Grofman identified as “opportunity” districts in the 10-1 plan. See SAC 9 198 (alleging that
Ross-Hammond (District 4) and Jackson-Green (District 7) supported the referendum); Special
Master Rep. at 35, 40, ECF No. 281-1.

D. The Branch Court Found the City Lacked Authority to Adopt a 10-1 Plan but Stayed

Remedies to Permit the City, through a Charter Change Referendum, to Determine

Whether to Adopt a 7-3-1 Plan—as the Fourth Circuit Contemplated—or Pursue
Options to Maintain a 10-1 Plan

On June 30, 2025, the Branch court announced that it would “grant the plaintiffs’ motion
for summary judgment and determine that the ordinance establishing the 10-1 system is void ab
initio.” Ex. A at 54:17-20; SAC 9§ 213. The court found there to be “good arguments from both
sides” and did not “mean to imply that this is an easy case from the way you-all have argued it.”
Ex. A at 53:1-3, 19-20.> The court stated that it “appreciate[d] the conundrum that the City felt it
was in” but determined that “it’s not proper to decide at this instance whether [a 7-3-1 plan would]
compl[y] with the federal or the state Voting Rights Act.” Id. at 54:1-7. The court determined that
the case “does come down to application of the Dillon’s Rule” and believed the City to have
overstepped its authority under that doctrine. /d. 54:16—17.

The Branch court, however, “propose[d] staying the remedies that the plaintiff is seeking

for this reason, my understanding is that the City is defending the 10-1 system, which they have

3 The City’s outside counsel presented nearly 23 pages worth of argument in defense of the 101
plan at the hearing. Ex. A at 17:25-40:18.
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done, but also there is a referendum in November,” which may result in a change in what the
“Council determines.” Id. at 55:5-10, 56:19-22. The Branch court explained that, “after the
November election” it will “see what Council determined to do. If Council submits a charter
amendment and the General -- well, requests that the General Assembly puts that through, I would
continue the stay because if the General Assembly approved that, adopted by the governor, this
case is then moot.” Id. at 56:9—15. On the other hand, if the Council “want[s] to maintain the 7-3-
1 system to see if that is going to withstand the federal Voting Rights Act in the state, at that time
I think it would be appropriate to lift the stay and order a redistricting, which would have to be
done so that there could be a determination if”” the 7-3-1 plan complies with the VRA and VAVRA.
Id. at 56:18-57:3. Accordingly, there will be no 7-3-1 redistricting plan until at least November,
2025. The Branch court stated that it believed a stay would free up the General Assembly to grant
the requested charter change. /d. at 56:10-15.%
E. Plaintiffs Filed a Second Amended Complaint

In July 2025, this Court reopened this case in light of the prospect that the City may not
use the 10-1 plan going forward. ECF No. 338. On August 7, 2025, Plaintiffs filed the Second
Amended Complaint, which challenges the 7-3-1 framework “reflected in the City Charter, as
modified by HB2198.” See SAC q 18. The Second Amended Complaint does not, and could not,

allege that the City has adopted any specific 7-3-1 plan or taken any action at all to implement the

4 The trial judge presiding over the Branch case also stated that he “would be happy to confer with
Judge Jackson if he thought that he wanted that stay lifted earlier for purposes of the redistricting
under the 7-3-1 so that that somehow affects the case he has.” Ex. A, 57:15-19. The City’s legal
team is unaware of precedent for such interactions of judicial officers or how this might occur, but
the City in principle supports efforts to coordinate these matters given that it is receiving
conflicting messages from different court systems. See id. at 57:5-11 (acknowledging the City is
faced with ““a situation . . . where the same subject matter is governed by federal and state law, and
what we don’t want to have is the parties in a position where, well, if I comply with state law [
violate federal law. If I comply with federal law, I violate [state] law”).

8
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7-3-1 framework in terms of “specific conduct.” Holloway, 42 F.4th at 275. The Second Amended
Complaint alleges one coalition results claim under VRA Section 2 and a claim under the Virginia

Voting Rights Act for vote dilution and retrogression. SAC 9 215-234. The City now moves for

dismissal.
ARGUMENT
I The Court Should Dismiss Count One Because Section 2 Does Not Recognize
Coalition Results Claims Or, If Not, Should Certify an Interlocutory Appeal on the
Scope of Section 2

The Second Amended Complaint does not state a claim under VRA Section 2, because that
statute does not permit aggregation of different racial and language groups to show vote dilution
that does not otherwise exist for each group. All federal courts of appeal to have meaningfully
considered that point now agree that coalition claims are not cognizable. If the Court concludes
otherwise, it should certify an interlocutory appeal.

A. The Court Should Dismiss Count One Because Section 2 Does Not Recognize
Coalition Results Claims

Plaintiffs’ Second Amended Complaint renews their Section 2 results claim on behalf of a
coalition of “Black, Hispanic/Latino, and Asian/Asian American Pacific Islander (AAPI) voters.”
SAC 9 1; see also id. 9 217-23. However, the only two circuits to have meaningfully considered
the question now agree “that minority coalition claims are inconsistent with the text of Section 2”
and “Supreme Court cases rejecting similar ‘sub-majority’ vote dilution claims.” Petteway v.
Galveston County, 111 F.4th 596, 603 (5th Cir. 2024) (en banc); see also Nixon v. Kent County,
76 F.3d 1381, 1386 (6th Cir. 1996) (en banc). In Petteway, the Fifth Circuit carefully analyzed
statutory text, legislative history, and Supreme Court precedent and, finding coalition claims
“indefensible,” overruled that circuit’s precedents that previously recognized them. 111 F.4th at

604-13.
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The Fifth Circuit’s Petteway decision marks a significant intervening change in law post-
dating the Court’s vacated 2021 post-trial order. See Holloway v. City of Virginia Beach, 531 F.
Supp. 3d 1015, 1048-50 (E.D. Va. 2021), vacated and remanded, 42 F.4th 266 (4th Cir. 2022).
This Court’s 2021 order recognized a “circuit split on the issue” of coalition claims and followed
those “sister jurisdictions” that formerly held “coalition claims are cognizable and workable,” id.

at 1051, 1055; see also id. at 104950 (“Sister Jurisdiction’s Recognition of Minority Coalition

Claims”). The 2021 order explained that “the Fifth Circuit. .. was the first circuit court to
explicitly accept minority coalitions for Section 2 claims” and gave its rulings great weight. Id. at
1049-50. After the en banc Petteway decision, all of those decisions have no legal effect. 111 F.4th
at 614 (“Having reconsidered Campos [the leading Fifth Circuit coalition decision], we hold that
this decision was wrong.”).

Moreover, Petteway provides a thorough analysis critiquing “attempt[s] to circumvent the
majority-minority requirement” that was unavailable as of the 2021 order. /d. at 611. As just one
example, the 2021 order observed that the term “class” in isolation can mean “a ‘group sharing
the same economic or social status,”” Holloway, 531 F. Supp. 3d at 1053 (emphasis in original),
but the Fifth Circuit explained that, because Section 2 defines “class” in terms of “race or color,”
52 U.S.C. §10301(a), the term cannot be construed so expansively as to protect “what are
essentially political coalitions of distinct racial groups,” Petteway, 111 F.4th at 610. Moreover,
Petteway found it significant that “the statute identifies the subject of a vote dilution claim as ‘a
class,” in the singular, not the plural,” id. at 604, which aligns with the 2021 order’s observation
that “one class” must be “asserting a claim,” 531 F. Supp. at 1053. While the Court in 2021 found
that a singular class may be defined as voters “who share the common trait of being denied the

right to vote based on their race, color, or language,” id., the Fifth Circuit has responded that

10
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“[d]efining the class in terms of injury begs the question whether the class is ‘protected . . .” in the
first place,” 111F.4th at 606. “The defining characteristics for purposes of Section 2 are race, color,
or membership in one of several language minority groups,” and “[t]wo individuals who do not
share the same defining characteristic are not members of the same ‘class.”” Id. at 604. The point
need not be belabored; the Court may read the Petteway decision for itself, which provides much
analysis for consideration.

No circuit expressly permits Section 2 coalitional claims. As noted, the Sixth Circuit has
rejected such claims since 1996, and the one circuit that formerly permitted them now forbids
them. Another has criticized coalition claims as “problematic.” Frank v. Forest County, 336 F.3d
570, 575 (7th Cir. 2003). Although several circuits have—in reliance on outmoded Fifth Circuit
precedent—assumed that coalitional claims are cognizable, the Fifth Circuit explained that it
would be “wrong to characterize these cases as holding that coalition claims are permissible under
Section 2.” Petteway, 111 F.4th at 603. All such cases rejected coalition claims and only assumed
“without reasoning” that they are cognizable. /d. For example, Concerned Citizens of Hardee Cnty.
v. Hardee Cnty. Bd. of Comm’rs, 906 F.2d 524 (11th Cir. 1990), simply cited Fifth Circuit
precedent for the proposition that two groups “may be a single section 2 minority” before rejecting
the claim before it, id. at 526. A three-judge district court within the Eleventh Circuit has found
that “the court’s assertion about coalition districts was dicta.” Georgia State Conf. of the NAACP
v. Georgia, No. 1:21-cv-05338, 2023 WL 7093025, at *16 (N.D. Ga. Oct. 26, 2023). The same
can be said for Second and Ninth Circuit rulings that rejected coalition claims after assuming them
to be cognizable. Pope v. Cnty. of Albany, 687 F.3d 565, 582 (2d Cir. 2012); Badillo v. City of
Stockton, 956 F.2d 884, 890-91 (9th Cir. 1992). “Opinions that ‘never squarely addressed an issue’

and ‘at most assumed the’ answer are not precedential ‘by way of stare decisis.”” Petteway, 111

11
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F.4th at 603 (quoting Brecht v. Abrahamson, 507 U.S. 619, 631 (1993)). The circuits that have
carefully considered the question have rejected coalition claims.

The Court now has occasion to revisit its prior view that coalition claims are cognizable,
follow the Fifth and Sixth Circuits, and dismiss Plaintiffs’ Section 2 claim. The Fifth Circuit chose
“not [to] remain in the forefront of authorizing litigation, not compelled by law or the Supreme
Court, whose principal effects are to (a) supplant legislative redistricting by elected representatives
with judicial fiat; (b) encourage divisively counting citizens by race and ethnicity; and (c) displace
the fundamental principle of democratic rule by the majority with balkanized interests.” Id. at 612.
This Court should not occupy a position the Fifth Circuit itself, after careful analysis, chose to
abandon.

B. If the Court Concludes That Section 2 Recognizes Plaintiffs’ Claim, It Should
Certify the Question for Interlocutory Appeal

The City respects that the Court may continue to adhere to the view of coalition claims
articulated in the 2021 order. See Holloway, 531 F. Supp. 3d at 1052—-55. The Fourth Circuit “has
not explicitly denied coalition claims between distinct racial/ethnic minorities.” Id. at 1052.
Accordingly, no binding precedent forbids this Court from recognizing such a claim. But the same
silence from the Fourth Circuit strongly counsels in favor of an interlocutory appeal for resolution
of the following question: whether Section 2 of the Voting Rights Act authorizes separately
protected minority groups to aggregate their populations for purposes of a vote dilution claim.

A district court may certify an interlocutory order for immediate appeal if (1) it involves
“a controlling question of law,” (2) on which “there is substantial ground for difference of
opinion,” and (3) “an immediate appeal from the order may materially advance the ultimate
termination of the litigation.” 28 U.S.C. § 1292(b). Section 1292(b) affords “the district courts

circumscribed authority to certify for immediate appeal interlocutory orders deemed pivotal and

12
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debatable.” Swint v. Chambers Cnty. Comm’n, 514 U.S. 35, 46 (1995). A holding that Section 2
permits aggregation of different racial and language groups would be both pivotal and debatable.

First, a holding that Section 2 permits coalition claims would present a pivotal “controlling
question of law.” 28 U.S.C. § 1292(b). “This element may be divided into two requirements: the

29

question must be ‘controlling’ and must be one ‘of law.’” Thomas v. Maximus, Inc., No. 3:21-cv-
498, 2022 WL 1482008, at *4 (E.D. Va. May 10, 2022) (citation omitted). The question here is
both. It is a “pure question of law” because it is “an abstract legal issue that the court of appeals

99 ¢¢.

can decide quickly and cleanly” “without having to delve beyond the surface of the record in order
to determine the facts.” United States ex rel. Michaels v. Agape Senior Cmty., Inc., 848 F.3d 330,
34041 (4th Cir. 2017) (citation omitted). The Second Amended Complaint alleges only a coalition
claim and not a single-race claim. SAC 49 217-23. No factual inquiry is necessary to assess the
meaning of Section 2. See Holloway, 531 F. Supp. 3d at 1048-55; Petteway, 111 F.4th at 604—13;
Nixon, 76 F.3d at 1386-93. The question is controlling because a negative answer would defeat
Plaintiffs’ only federal claim and sole basis for the present action. Notably, “a question need not
prove completely dispositive of litigation to present a controlling question of law,” Hutchens v.

Cap. One Servs., LLC, No. 3:19-cv-546, 2020 WL 6121950, at *4 (E.D. Va. Oct. 16, 2020), yet

the question here is likely to prove dispositive.’

5 Plaintiffs have failed to state a claim under VAVRA, as explained below (§ II1.B), so rejection
of coalition claims would terminate this litigation. Even were that not so, the VAVRA claims
should be resolved in state court (see infra § 1II.A), and the remote possibility of supplemental
jurisdiction does not change the fact that a negative answer to the question presented would
materially advance the litigation. See, e.g., Pennsylvania v. Navient Corp., No. 3:17-cv-1814, 2019
WL 1052014, at *4 (M.D. Pa. Mar. 5, 2019) (certifying question where dismissal of federal claims
would require the court “to consider if the remaining [state-law] claims justify the exercise of the
Court's supplemental jurisdiction . . ., which could terminate the entire case”); Noall v. Howard
Hanna Co., No. 1:09-cv-2510, 2010 WL 5020914, at *2 (N.D. Ohio Dec. 3, 2010) (certifying
question because “it would certainly advance the terminate of the cases” even though it “would
not necessarily terminate the litigation of the remaining state law claims”).

13
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Second, this is the paradigmatic case where a controlling question presents substantial
ground for difference of opinion. “An issue presents a substantial ground for difference of opinion
if courts, as opposed to parties, disagree on a controlling question of law.” Cooke-Bates v. Bayer
Corp., No. 3:10-cv-261, 2010 WL 4789838, at *2 (E.D. Va. Nov. 16, 2010) (citing McDaniel v.
Mehfoud, 708 F.Supp. 754, 756 (E.D. Va. 1989)). Here, if the Court reads Section 2 to recognize
coalition claims, it would mark a disagreement among courts. Zinski v. Liberty Univ., Inc., No.
6:24-CV-00041, 2025 WL 1001163, at *6-7 (W.D. Va. Apr. 3, 2025) (finding second element of
1292(b) satisfied when “writings” from the Fourth Circuit, Seventh Circuit, and Supreme Court
“indicate[d] that courts—rather than just parties—harbor substantial differences of opinion™).
Where two en banc circuit court rulings have categorically ruled out coalition claims, there is—at
a minimum—a substantial ground supporting that position. It would be not only proper but ideal
for the Fourth Circuit to announce its position on this question of national importance. See, e.g.,
Cooke-Bates, 2010 WL 4789838, at *2 (“A ground for dispute is ‘substantial’ where, for example,
the controlling circuit has made no comment on conflicting opinions among the various circuits,
or where the dispute raises a novel and difficult issue of first impression.”) (internal citations
omitted); Int’l Refugee Assistance Project v. Trump, 404 F. Supp. 3d 946, 950 (D. Md. 2019)
(similar); Hengle v. Asner, No. 3:19-cv-250, 2020 WL 855970, at *9 (E.D. Va. Feb. 20, 2020)
(granting certification where the court’s analysis was based “on its own Interpretation of Virginia’s
public policy” and was made “without any guidance from Fourth Circuit or Virginia Supreme
Court jurisprudence”).

Third, an interlocutory appeal may materially advance the ultimate termination of the
litigation. “In determining whether immediate appeal would advance termination of the litigation,

courts may look to whether ‘early appellate review might avoid protracted and expensive
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litigation.”” Hutchens, 2020 WL 6121950, at *6 (quoting Xoom, Inc. v. Imageline, Inc., No.
3:98cv542, 1999 WL 1611444, at *1 (E.D. Va. Sept. 3, 1999)). “Courts therefore ‘use a case-
specific analysis to determine whether the time and expense saved on interlocutory appeal would
materially advance the ultimate termination of the litigation’” as required by Section 1292(b). /d.
at *5. This factor is met when resolution of the issue in one party’s favor “would be ‘completely
dispositive of the litigation.”” Zinski, 2025 WL 1001163, at *5 (quoting Fannin v. CSX Transp.,
Inc., 1989 WL 42583, at *5 (4th Cir. Apr. 26, 1989) (unpublished) (per curiam)). “Though ‘other
possible outcomes exist,” ‘it is enough that appeal may lead to a possible terminus for the case.””
1d. (quoting Kennedy v. Villa St. Catherine, Inc.,2010 WL 9009364, at *4 (D. Md. June 16, 2010)).
In this case, if the Fourth Circuit joins the Fifth and Sixth Circuits in declining to recognize
coalition claims, it will necessarily reject Plaintiffs’ only federal cause of action and likely bring
this litigation to an end. Accordingly, this element is satisfied.

This case is optimally suited for certification. As explained, the Fifth Circuit has renounced
its position at “the forefront” of coalitional claims, and no circuit currently occupies that position.
Petteway, 111 F.4th at 612. If courts in the Fourth Circuit are to step into that role, it should be the
Fourth Circuit that leads the way. And if it does, the question should ultimately be resolved in the
Supreme Court. Additionally, “minority coalition suits, even if they fail, are extraordinarily costly
and time-consuming for public entities to litigate.” Id. at 611. The City, at taxpayer expense, should
not have to wait until after judgment to learn the Fourth Circuit’s view on this question. All factors
favor certification.

IL. The Court Should Also Dismiss Count One for Failure To Plead A Cognizable Claim

or, Alternatively, Should Hold the Case in Abeyance Until Plaintiffs Can Replead a
Cognizable Action.

The Second Amended Complaint fails to state a claim under VRA Section 2 for the

additional and independent reason that the Second Amended Complaint challenges no “specific”
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electoral districts, Holloway, 42 F.4th at 275, but merely an abstract 7-3-1 framework governing
electoral districts that might be enacted in the future. But “plaintiffs have no right” under Section
2 to “court-ordered relief in the abstract.” Id. at 275. While the Fourth Circuit left this Court
discretion to permit Plaintiffs to challenge “whatever post-HB 2198 electoral system the City
adopts,” id. at 277, the Second Amended Complaint states no claim against such a system. No such
system exists and it may never exist. See supra Background § C (recounting that the Branch court
has left the City to decide whether to continue pursuing a 10-1 system or to prepare a 7-3-1 plan).
If the Court chooses to maintain this action, it should direct Plaintiffs to replead at such a point in
time when Plaintiffs are able to present a cognizable claim.

A. Section 2 Claim Cannot Be Made Against a 7-3-1 Framework in the Abstract

The Fourth Circuit in this case described the conditions in which a “residual” claim might
exist against a new plan created after HB2198 ended at-large voting in the City. Holloway, 42
F.4th at 277. The court explained that Plaintiffs may maintain “viable challenges to whatever post-
HB 2198 electoral system the City adopts.” Id. But this directive did not authorize a lawsuit
challenging all HB2198-compliant systems that might be adopted. Instead, the City must adopt a
7-3-1 plan for a cognizable claim against it to arise. That is because HB2198 does not create a
redistricting plan but rather (together with the City charter) a framework for redistricting plans. A
near-infinite number of 7-3-1 plans are possible, and the City is free to choose among them. The
Fourth Circuit expressly contemplated that the City would do so by adopting a 7-3-1 plan. /d.

The court’s discussion of mootness confirms this fundamental point. The court found
Plaintiffs’ challenge to “at-large voting for all City Council seats” moot because Section 2 grants
“plaintiffs . . . no right to ... court-ordered relief in the abstract,” but only against “specific
conduct by the City.” Id. at 274-75. That was true, even though a 7-3-1 system still provides for

at-large voting in three districts:
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The plaintiffs’ challenge was not to the use of any at-large voting in
City Council elections — nor could it have been, under the governing
Gingles framework. See 478 U.S. at 46 (explaining that at-large
voting is not per se violative of Section 2). Instead, they alleged that
Virginia Beach’s particular at-large system, evaluated under the
totality of the circumstances, operated to dilute minority voting
strength.

Id. at 274 (emphasis in original). As this passage and others clarify, Plaintiffs’ prior claim was
moot not merely because the First Amended Complaint in fact challenged only “particular” voting
districts but also because it #ad to do so. No claim against “any” use of at-large voting exists under
Section 2; a Section 2 plaintiff must challenge a “particular” plan. The Fourth Circuit’s holding
on this point was compelled by Supreme Court precedent holding that the VRA “contains no per
se prohibitions against particular types of districts.” Voinovich v. Quilter, 507 U.S. 146, 155
(1993). The VRA instead “established broad boundaries,” and “[w]ithin those boundaries, in any
given case, infinite variations of apportionment plans could be formulated, none of which would
violate federal law.” Sexson v. Servaas, 33 F.3d 799, 804 (7th Cir. 1994).

The Second Amended Complaint does not challenge a particular 7-3-1 plan because it
effectively admits (as it must) that there is none. The Second Amended Complaint acknowledges
that (1) the Fourth Circuit remanded to permit possible residual claims against a 7-3-1 plan the
City might choose, SAC q 127, (2) this Court “stayed the litigation . . . while the City ‘decides
upon a new election method’ for the City Council,” id. 4 128, and (3) the City chose to adopt the
10-1 system that this Court approved in its vacated remedial order, id. 49 129-36. The Second
Amended Complaint alleges that the 10-1 system is not set to govern future regularly scheduled
elections only because a state court held “that the Virginia Beach City Council was not permitted
to change its system of election from the 7-3-1 system reflected in the City Charter, as modified
by HB2198, to a 10-1 system without a charter change passed by the Virginia General Assembly

and signed into law by the Governor.” /d. § 213. But that ruling merely reverts the parties to where
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they stood as of the Fourth Circuit’s 2022 decision—a 7-3-1 one framework yet to be filled in with
specific districts. Under the Fourth Circuit’s remand directive, a Section 2 claim may proceed
only after “the City adopts” a “post-HB 2198 redistricting plan. Holloway, 42 F.4th at 277; see
also id. at 276 (indicating that Plaintiffs may “have challenges to any new electoral method adopted
by the City that maintains even three at-large seats”). The SAC fails to state a claim because it
challenges no such plan.

The Court has no prerogative to adjudicate a claim in contravention of the Fourth Circuit’s
holding. “Few legal precepts are as firmly established as the doctrine that the mandate of a higher
court is controlling as to matters within its compass.” United States v. Pileggi, 703 F.3d 675, 679
(4th Cir. 2013) (citation omitted). The Fourth Circuit’s ruling “forecloses re-litigation of issues
expressly or impliedly decided by the appellate court.” /d. (citation omitted); S. Atl. Ltd. P’ship of
Tennessee, LP v. Riese, 356 F.3d 576, 584 (4th Cir. 2004) (“Under the mandate rule, a district
court . . . must attempt to implement the spirit of the mandate; and the court may not alter rulings
impliedly made by the appellate court”). Here, the Fourth Circuit squarely held that Section 2
claims do not arise “in the abstract” or “in a vacuum” but from “a particular electoral system.”
Holloway, 42 F.4th at 275-76. It held that no claim “could” arise against “the use of any at-large
voting” and that Plaintiffs’ residual claim lies against “whatever post-HB 2198 electoral system
the City adopts”—not against all 7-3-1 systems it might plausibly adopt. /d. at 274, 277. Although
it made those holdings concerning the scope of Section 2 relief as part of a broader mootness
ruling, they are central to the mandate because, if Section 2 provided a broader scope of relief, the

mootness ruling would have come out the other way. See id. at 275 (mootness inquiry depends on

® In fact, this case falls short even of that mark because the Branch court may never require the
City to adopt a 7-3-1 redistricting plan.
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whether “effectual relief” remains available). Because the Second Amended Complaint challenges
no specific 7-3-1 plan but claims to challenge all 7-3-1 systems in the abstract, it fails to state a
claim under Section 2.

B. The Court Should Dismiss the SAC or Afford Plaintiffs the Opportunity to
Replead at a Juncture Where They Can State a Cognizable Claim

The City maintains its position that, because no 7-3-1 redistricting plan has been fashioned
or imposed, Plaintiffs have no ripe claim and that dismissal is compelled. ECF No. 327 at 4-7.
The City also acknowledges that the Court did not accept this view, ECF No. 338 at 8, and the
City therefore does not make it a point of focus here.

Assuming the Court will not dismiss the federal claim, or certify an interlocutory appeal,
the City proposes that the Court afford Plaintiffs the opportunity to replead if and when the City
(or the Branch court) adopts a 7-3-1 system. Dismissal aside, this approach is the one that is most
compatible with the Holloway remand order. As explained, the Fourth Circuit was clear that the
City should first “adopt[]” a new plan, Holloway, 42 F.4th at 277, which has not occurred.
However, the Fourth Circuit also stated that this Court “then can decide whether the plaintiffs
should be permitted to amend their complaint or otherwise develop the record to pursue those
claims here, or whether they are better pursued in a new proceeding.” Id. at 277-78. This statement
affords this Court a measure of discretion in deciding whether to maintain the present action or
require a new one. Given this Court’s stated determination to maintain the present action—and
given that the Second Amended Complaint nonetheless states no viable claim—the Court should
maintain the action and permit Plaintiffs to file an amended pleading at a later time when they are
able to state a claim in compliance with the Fourth Circuit’s Holloway ruling.

Notably, this scenario is not in practical import much different from what will occur in all

events if a 7-3-1 plan is ever adopted. Even if this case proceeds to discovery (on an unknown and
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unknowable basis), a 7-3-1 plan will emerge (if ever) during the middle of litigation, and Plaintiffs
will be obligated to amend again to state a claim against that system. The case will need to begin
anew at that point. Thus, to proceed with litigation at this time would be unfounded as a practical
matter, just as it would be unfounded as a legal matter.’
III.  The Second Amended Complaint Fails to State a VAVRA Claim

Plaintiffs’ VAVRA claim is without legal foundation. As an initial matter, an exercise of
supplemental jurisdiction over the VAVRA claim where the Second Amended Complaint states
no federal claim would be improper. Even if it were proper, VAVRA does not permit Plaintiffs to
bring a retrogression claim outside the parameters of the statutory right of action—which Plaintiffs
cannot utilize here—and does not enable a suit against the General Assembly’s enactments
(HB2198 and the City Charter). Without a local action that can be the subject of a claim, no
VAVRA claim is stated.

A. An Exercise of Supplemental Jurisdiction Would Be Improper

The Court should not exercise jurisdiction over Plaintiffs’ VAVRA claim because it is “ill-
suited to federal adjudication.” Royal Canin U. S. A., Inc. v. Wullschleger, 604 U.S. 22, 33 (2025).

Dismissal will plainly be proper if the Court concludes (as it should) that the Second
Amended Complaint fails to state a federal VRA claim (see supra § I). Where a federal court
dismisses all federal claims early in an action it “ordinarily should[] kick the case to state court.”
Id. at 32; see also United Mine Workers of Am. v. Gibbs, 383 U.S. 715, 726 (1966) (“Certainly, if
the federal claims are dismissed before trial, even though not insubstantial in a jurisdictional sense,

the state claims should be dismissed as well.”); Banks v. Gore, 738 F. App’x 766, 773

" Holding this case in abeyance would also be consistent with case-management determinations in
this Court, the Fourth Circuit, and the state court to stay the case pending significant events to
occur in the near future. See SAC 99 128, 214.
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(4th Cir. 2018) (“Generally, when a district court dismisses all federal claims in the early stages of
litigation, it should decline to exercise jurisdiction over any remaining pendent state law claims by
dismissing those claims without prejudice.”); Jackson v. Sch. Bd. for City of Richmond, Va., No.
3:24-cv-528, 2025 WL 2025363, at *12 (E.D. Va. July 18, 2025) (“[B]oth the Fourth Circuit and
the Supreme Court favor dismissing state law claims if the federal claims are extinguished prior to
trial.”).

Further, dismissal is proper in all events because Plaintiffs’ VAVRA claim raises many
state-law questions that are at least “novel,” if not “complex.” 28 U.S.C. §1367(c)(1). The state-
law issues that have arisen so far are addressed in more depth below (§ II1.B). Many of them stem
from the fact that Plaintiffs do not challenge an act of “the governing body of any locality,”
Va. Code § 24.2-130(A), but instead challenge acts of the General Assembly (the Virginia Beach
City Charter and HB2198). It is a novel question, at minimum, whether one act of the General
Assembly can form the basis of a claim against another act of the General Assembly. Plaintiffs’
claim also raises novel questions of whether a retrogression claim can be brought outside the
confines of the express statutory right of action (which is unavailable here), whether vote dilution
can exist by virtue of a general framework in the absence of electoral districts, and whether a
locality can be held liable because a state court ordered it to comply with acts of the General
Assembly (and before it complies with them). These are “important and potentially far-reaching
issues of state law” that “should be remitted to state courts.” Arrington v. City of Raleigh, 369 F.
App’x 420, 424 (4th Cir. 2010); see also Richardson v. Clarke, No. 3:18-cv-23, 2020 WL
4758361, at *8 (E.D. Va. Aug. 17, 2020) (declining to exercise supplemental jurisdiction over
claims brought under Article I, § 16 of the Virginia Constitution because “questions of state

constitutional law are best answered by the state courts™); Lansdowne on the Potomac
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Homeowners Ass’n, Inc. v. OpenBand at Lansdowne LLC, No. 1:11-cv-872, 2011 WL 5872885,
at *11 (E.D. Va. Nov. 22, 2011) (declining to exercise jurisdiction over state law claims whose
“resolution would embroil this Court in several complex and novel issues under Virginia law”).
Additional issues concerning the standards of retrogression and vote dilution, the proper
benchmark comparison for measuring retrogression, and so forth are also likely to arise in this
case. An exercise of supplemental jurisdiction would be improper.

B. The Second Amended Complaint Fails to State a VAVRA Claim

In any event, the Second Amended Complaint fails to state a VAVRA claim because it,
too, does not permit abstract adjudication concerning redistricting frameworks. VAVRA
establishes a right of action for retrogression claims predicated on a series of processes that have
not even begun to occur. Plaintiffs’ vote-dilution claim is equally infirm. VAVRA entitles litigants
to challenge actions of local governments, but none exists here. Plaintiffs are challenging statutes
of the Virginia General Assembly—HB2198 and the City Charter—not a redistricting ordinance
that is subject to VAVRA. Because a Virginia statute provides no basis for striking down another
Virginia statute, the Second Amended Complaint states no VAVRA claim. This is yet another
respect in which a claim must await actual adoption and implementation of a 7-3-1 plan.

1. The Second Amended Complaint Fails to State a Retrogression Claim

The Second Amended Complaint fails to state a retrogression claim because that claim is
unripe until the City adopts an actual election method and completes the pre-adoption procedures
that VAVRA requires to establish the statutory predicates for the claim. Virginia Code § 24.2-
129(C) and (D) create express rights of action for a retrogression claim, and Virginia courts do not
imply rights of action beyond those expressly provided by the General Assembly. Cherrie v.
Virginia Health Servs., Inc., 787 S.E.2d 855, 858 (Va. 2016) (“we do not infer a private right of

action when the General Assembly expressly provides for a different method of judicial
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enforcement”); Lafferty v. Sch. Bd. of Fairfax Cnty., 798 S.E.2d 164, 168 (Va. 2017) (same).
Federal courts may not exercise supplemental jurisdiction over state-law claims unsupported by a
right of action. See Jenkins v. Walmart Stores, Inc., No. 2:19-cv-271, 2020 WL 13159026, at *5
(E.D. Va. May 27, 2020) (Jackson, J.) (dismissing such a claim), aff’d sub nom. Henderson v. Wal-
Mart Stores, Inc., No. 21-2417, 2023 WL 166411 (4th Cir. Jan. 12, 2023).

Section 24.2-129 provides certain predicate actions before a Virginia locality may
“administer any voting qualification or prerequisite to voting, or any standard, practice, or
procedure with respect to voting” and makes explicit that a right of action arises only affer that
occurs. Va. Code § 24.2-129(B) and (C). In effect, a locality has a choice between following a
notice-and-comment process under §§ 24.2-129(B) and (C), or seeking preclearance from the
Virginia Attorney General under § 24.2-129(D).

Under the notice-and-comment process, the statute requires localities to publish notice of
the proposed election practice and provide an opportunity for public comment “at least 45 days in
advance” of the final date for acceptance of public comments and that “[pJublic comment shall be
accepted for a period of no fewer than 30 days.” Va. Code § 24.2-129(B). The provision then
obligates the locality to “publish the final covered practice”—but only “[f]lollowing the public
comment period”—and establishes “that the covered practice will take effect in 30 days.” /d.
§ 24.2-129(C) (emphasis added). The provision then provides a right of action and explicitly ties
it to the 30-day post-comment period:

During this 30-day waiting period, any person who will be subject
to or affected by the covered practice may challenge in the circuit
court of the locality where the covered practice is to be implemented
the covered practice as (i) having the purpose or effect of denying
or abridging the right to vote on the basis of race or color or
membership in a language minority group or (ii) resulting in the

retrogression in the position of members of a racial or ethnic group
with respect to their effective exercise of the electoral franchise.
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Id. (emphasis added). The Second Amended Complaint does not, and could not, allege that the
statutory limits on this right of action are satisfied. Plaintiffs have not brought this case during
“this 30-day waiting period.” Indeed, no waiting period has occurred because no publication of a
change in covered practice was made, and that is because no change has been implemented. Indeed,
no “[clovered practice” has materialized because the statute defines them as actions by local
governments. /d. § 24.2-129(A) (definition of “[c]overed practice”).

Plaintiffs fare no better under the alternative preclearance process set forth in Section 24.2-
129(D). That subsection permits localities, “in lieu of” the notice-and-comment process, to “submit
the proposed covered practice to the Office of the Attorney General for issuance of a certification
of no objection.” Va. Code § 24.2-129(D). The statute then provides that:

An affirmative indication by the Attorney General that no objection
will be made or the absence of an objection to the covered practice
by the Attorney General shall not bar a subsequent action to enjoin

enforcement of such qualification, prerequisite, standard, practice,
or procedure.

Id. (emphasis added). The statute is again clear that a private action arises only after the alternative
preclearance process. But here, where no covered practice has been implemented, there has been
no alternative preclearance process, and no right of action yet exists.

Simply put, the Second Amended Complaint does not even pretend to have satisfied either
of the General Assembly’s express rights of action, and no implied right of action may be tacked

onto it. Cherrie, 787 S.E.2d at 858. The retrogression claim should be dismissed.
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2. The Second Amended Complaint Fails to State a Vote Dilution Claim

Although VAVRA provides a different right of action for vote-dilution claims, Va. Code
§ 24.2-130(C), the Second Amended Complaint does not state such a claim on the merits.® The
vote-dilution provision bars “the governing body of any locality” from administering “[a]n at-large
method of election, including one that combines at-large elections with district- or ward-based
election” in a “manner” that results in “vote dilution.” /d. But the Second Amended Complaint
alleges no action by “the governing body” of Virginia Beach. /d. Plaintiffs allege (as they must)
that the 7-3-1 framework (which is not a specific redistricting plan) is established by “the City
Charter, as modified by HB2198.” SAC q 18. The General Assembly—not the City—adopted the
City Charter and HB2198. See Holloway, 42 F.4th at 276-77 (“the General Assembly enacted”
HB2198, “[a]nd it is only the General Assembly — not the City — that can amend [the] charter”).
To treat a VAVRA violation as existing solely by action of the General Assembly—which enacted
VAVRA—would nonsensically create a statutory violation by operation of a statute. VAVRA can
only be read, as its text indicates, to prohibit action by a local government and a right of action
challenging such action. Here, a 7-3-1 redistricting plan is needed; a framework in the statute and
charter does not create VAVRA liability.

This point is confirmed insofar as VAVRA is modeled in relevant respects on VRA Section
2, which (as explained) grants “plaintiffs . . . no right to . . . court-ordered relief in the abstract,”
but only against “specific conduct by the City.” Holloway, 42 F.4th at 276. VAVRA, which is
modeled off the California Voting Rights Act, is, like that act, ““very similar’ to the VRA.” Pico

Neighborhood Assn. v. City of Santa Monica, 534 P.3d 54, 64 (Cal. 2023), as modified (Sept. 20,

$ Many of these deficiencies equally infect the retrogression claim, but they are addressed here
given the obvious failing of the Second Amended Complaint to establish a right of action for the
retrogression claim.
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2023). While VAVRA relaxes some Section 2 standards—principally the first Gingles
precondition—it works from the same basic concepts as Section 2. See Pico Neighborhood, 534
P.3d at 62-71. As relevant here, VAVRA does not permit claims against broad frameworks any
more than does Section 2; the basis of challenge is a “method of election,” not an election concept.
Va. Code § 24.2-130(A). Because the Second Amended Complaint does not, and could not,
identify a redistricting plan that fits the 7-3-1 model as the basis of a challenge, it fails to state a
VAVRA claim.

3. The Second Amended Complaint’s Reliance on the City’s Prior
Statements Does Not Create a Viable Claim

Rather than state a claim within VAVRA’s parameters, the Second Amended Complaint
attempts to make out a VAVRA claim by admission based on the City’s assertions in the Branch
litigation that VAVRA ““prohibits the City from adopting a decennial redistricting measure using
the 7-3-1 charter system.”” SAC 9§ 205; see also id. 1] 202—14. These allegations are unavailing
for many independent reasons.

The most basic is that the City lost the Branch case, as the Second Amended Complaint
admits. /d. q 213. The court in Branch was not persuaded by any of the City’s assertions to the
effect that VAVRA prohibits it from implementing the 7-3-1 system in a redistricting ordinance,
and the court contemplates prompting the City to adopt a 7-3-1 system. See Ex. A at 56:18-57:3.°
A party is not estopped from abandoning positions no court has accepted. See Lofton Ridge, LLC
v. Norfolk S. Ry. Co., 601 S.E.2d 648, 651 (Va. 2004) (“‘[a] person who has taken an erroneous

position on a question of law is ordinarily not estopped from later taking the correct position’”)

? If the City declined the invitation, the court would presumably need to fashion a 7-3-1 plan itself.
The possibility of a court-fashioned plan raises yet more novel questions of state law, given that
Section 5 of the federal VRA, when operative, did not apply to court-fashioned plans. See Connor
v. Johnson, 402 U.S. 690, 691 (1971).
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(citation omitted); Wooten v. Bank of Am., N.A., 777 S.E.2d 848, 850 n.1 (Va. 2015) (“judicial
estoppel is implicated only if the ‘prior inconsistent position” was to some degree ‘relied upon by

299

the court or prior court in rendering its decision’”) (citation omitted); see also New Hampshire v.
Maine, 532 U.S. 742, 750-51 (2001) (same rule under federal common law). The Branch court’s
rejection of the City’s VAVRA defense provides substantial reasons to doubt that VAVRA liability
can arise here; it certainly provides no basis for Plaintiffs to bring a VAVRA claim.

Next, the City never contended that litigants may bring VAVRA claims under the present
conditions. As the Second Amended Complaint accurately states, the City’s contention was that
VAVRA would “‘prohibit[] the City from adopting a decennial redistricting measure using the 7-
3-1 charter system.”” SAC § 205 (emphasis added). But there is no such decennial redistricting
measure in this case because the City never adopted one. The City never stated that challengers
may legitimately (1) bring a VAVRA claim in the absence of specific action by the City adopting
a 7-3-1 plan, (2) challenge HB2198 and the City Charter directly under VAVRA or (3) bring a
VAVRA retrogression claim outside the statutory right of action. Quite the opposite, the City
contended that it needed no right of action to raise VAVRA defensively if it could be shown that
the City would be unable to adopt a VAVRA-compliant redistricting measure. See Ex. D, City’s
Reply to Plaintiff’s Brief in Opposition to City’s Special Plea and Demurrer 10 (filed May 3, 2024)
(“The City does not need statutory standing because it did not sue [the Branch] Plaintiffs. [The
Branch] Plaintiffs sued the City.”). Again, this appears to be the position the Branch court rejected,
which only confirms that no action presently exists under Virginia law for Plaintiffs’ claim.

For the same reasons, allegations to the effect that the City acknowledged “it is unable to

produce a 7-3-1 plan with three opportunity districts,” SAC 9 204, clear none of VAVRA’s

hurdles. The City (or its representatives or agents) has in various settings (mostly in connection
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with the Branch case) made the prediction that a future ordinance implementing a 7-3-1 system
would not contain three Black opportunity districts. /d. 99 203-212. This reflects a predictive
judgment regarding what a future redistricting ordinance might accomplish, and the Branch court
never accepted these assertions. None of this amounts to a redistricting ordinance that might form
the basis of a VAVRA claim. In the absence of a 7-3-1 plan, the Court stands in no position to
judge whether the City’s prediction is accurate.

Further, while the point is not essential to the City’s motion to dismiss, it bears noting that
past predictions were based on information then available and are subject to be overridden by new
facts. As just one example, the assumption that VAVRA may require three Black opportunity
districts has possibly been undermined in the 2024 municipal elections, where a Black candidate
endorsed by the Democratic Party lost in District 7 by nearly eight percentage points, even though
Dr. Grofman proposed that District 7 is an opportunity district.' See Special Master Rep. at 35,
40, ECF No. 281-1. In its vacated Judgment, this Court found evidence of cohesive voting for
Democratic presidential and congressional candidates among the “Minority Community,”
Holloway, 531 F. Supp. 3d at 1072, a finding this election result calls into question. Accordingly,
the 10-1 plan may contain only two opportunity districts. Likewise, it remains unknown whether
a 7-3-1 plan can adduce a requisite number of minority opportunity districts because the Branch
court rejected the City’s contention that a trial in that case was needed on the question. It remains
to be seen what is possible and what a redistricting ordinance the City adopts may achieve.
VAVRA establishes no cause of action, or liability, before such an ordinance is even passed. The

claim therefore should be dismissed.

19 Virginia Beach Election Results, Nov. 5, 2024, https://enr.elections.virginia.gov/results/public/
virginia-beach-city/elections/2024NovemberGeneral (last visited Aug. 21, 2025).
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CONCLUSION
For the foregoing reasons, the Court should dismiss the Second Amended Complaint.
Alternatively, it should dismiss Count Two (the VAVRA claim) and certify an interlocutory appeal

on Count One or permit Plaintiffs to replead Count One if and when they are able to present a

cognizable claim against specific conduct by the City.
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VI RG NI A:
IN THE CIRCU T COURT FOR THE CI TY OF VIRG NI A BEACH

LI NWOOD BRANCH, et al ., )
Plaintiffs, ) AT LAW NO.
V. ) CL23000322- 00
CITY OF VIRG NI A BEACH, )
et al., )
Def endant s. )

TRANSCRI PT OF PROCEEDI NGS

Virginia Beach, Virginia
June 30, 2025

Before: THE HONORABLE RANDALL D. SM TH
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MR. GOODWN:. Ready to proceed when you
are, Your Honor.

THE COURT: All right. Go ahead.

MR. GOODW N  Good norning, Your
Honor. |'m Brandan Goodw n from Kauf man & Canol es.
|"mrepresenting the plaintiffs in this case. First
and forenost, Your Honor, | don't want to rehash
the briefs. Gbviously it has been briefed pretty
heavily in this matter, but just sone points. You
know, first and forenost, from our perspective this
is asinple Dillon Rule case. W exercised that Cty
Council did not have the requisite state | aw
authority, whether express or inplied authority, from
the redistricting statute to abolish the three
at-large seats on City Council that are guaranteed to
the citizens by the Gty charter.

If you look to the two statutes, primary
statutes at i1ssue, you have, one, the Constitutional
provision, Article -- or Section 7 -- or Article
VII, Section 5 of the Virginia Constitution, which
provides a redistricting authority for the City. That
section clearly states, you know, if -- when nenbers
are elected by district, then a locality governing
body has authority as a part of its decennial

redistricting obligations to increase or decrease the

HN
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nunber of those districts.
Simlarly, you have Section -- sorry,
24.2 -- 24.2-304 (B), which is the codification of
that Constitutional provision. That |anguage you
have in there is that if the nenbers are el ected by
districts or wards and other than entirely at |arge
fromthe locality, and then provides that after that,
every ten years as part of that decennial
redistricting, the locality has an obligation every
ten years to reapportion those districts or wards
so that they are equal on the basis of popul ation.
The argunent, you know, from our
perspective is that those -- when you | ook to
the text, and this is part of our Dillon Rule
obl i gation under binding precedent, is, we | ook
to the legislative enactnent to see if there is
authority in that |egislative enactnent for the
action that the locality is taking. Your Honor
is well versed on the Dillon Rule fromthe prior
opinion that we cited in our brief, but from-- if
you |l ook to the text and the purpose of those two
specific provisions, what we don't find is that
this provision that allows the Cty to discretionarily
i ncrease districts or wards does not apply to at-Ilarge

seats. The Gty refers to themas at-large districts.

HN
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| think it makes no difference, Your Honor, how

you refer to them because when you | ook to the
context and the purpose of that reapportionnent

power that's exercising, it is to make districts
conpact, contiguous and al so equalize themon the
basi s of popul ation, and when we | ook at the exercise
of that power, that power nmakes no sense if it was
applied to at-large representation.

| f we think about it, Your Honor, if
you have two districts in the Gty, an at-large
di strict seat enconpasses the entire popul ation
of the locality. There would be no need to exercise
t he reapportionnment obligation with regard to an
entire locality because it is one population. That
popul ati on changes, goes up and down, but it's always
the sane. It doesn't need to conpare to other
di stricts.

Addi tionally, Your Honor, | think it
woul d be inpossible to neet that obligation if you
applied the statute to at-large districts as well
as singl e-nenber districts because you coul d never
equal i ze those on the basis of population. The
statute requires you reapportion the district so
t hat they have equal population. If you redistrict

so expansively to include at-large representation,

HN
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you coul d never neet that obligation because
you woul d have one district that enconpasses
the entire city and single-nenber districts
W th varying popul ations. You could never neet
the obligation of the statute, so | think the statute
is very clear, and even if you look later in the
statute, when you |lay out the ban prohibition in
subsection (E) on redistricting outside of the
decenni al period, you'll see that the CGeneral Assenbly
actually exenpts redistricting when there is an
I ncrease in at-large representation or reapportionnment
because the CGeneral Assenbly recognized that you woul d
never need to reapportion at-large districts. It
makes no sense in the context of that reapportionnent
power .

So | think the plain text just in those
terns are very clear, and when you | ook at the exact
| anguage, it uses that |anguage "such districts,"
referring back to those districts that were previously
referenced in the statute when it says increased the

nunber of "such districts,” increasing or dimnishing

t he nunber of "such districts,” and it's referring
to those districts or wards other than entirely
at-large fromthe locality. | think the statute's

| anguage is very, very clear on that point.

HN
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And if -- and if we go further
and we | ook at it, as | explained, Your Honor,
| think it just nmakes no sense in the context
of maintaining to give as nearly as practical
representation on the basis of population if that's
the requirenment in the statute. | think that -- that
definition of district has been confirnmed at least in
t he Constitutional context. There is an Attorney
General opinion from 1981 where the Attorney General
had a chance to ook at -- the question was posed with
regard to the Gty charter of Poquoson, which had
simlar at-large elections at the sane tine as
Virgi nia Beach, before the federal Voting R ghts Act
case, and they were asked whether they had to neet
this obligation to reapportion their district, and
the Attorney Ceneral clearly said, no, you have no --
you don't have an obligation to redistrict under
Article VII, Section 5 because you're electing at
| arge, and that does not inplicate this obligation.

| think we just follow the -- follow
the Virginia Suprene Court adnonition that when
we | ook at an Attorney Ceneral opinion and then there
IS no change in that |anguage or no change fromthe
General Assenbly, we have to infer that the Ceneral

Assenbly knew of this interpretation and then affirned

HN
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it when they didn't nodify that | anguage. So when
the General Assenbly later codified the redistricting
provisions in 24.2-304, they used al nost identical
| anguage and affirnmed the exact sane position
that the Attorney General took in 1981 using
al nost identical |anguage, and that was codifi ed.
Addi tionally, Your Honor, and this
Is kind of an extra point, but it was in the prior
Court's order on denurrer and special pleas. Judge
Poston in his reasoning, part of the reasoni ng was
that -- also that in 1995 the General Assenbly
amended the Gty charter, and when they anended the
City charter, they changed boroughs into districts,
and then what they also did is they provided that
only the boundaries of these districts may be
adj ust ed.
Judge Poston in his ruling put a |ot
of weight to this by saying that a -- and there
are multiple Suprene Court cases | would be happy
to cite for the Court, but they're cited in our
brief, where a special enactnent that is passed
| ater than a general enactnent nodifies that general
earlier enactnent. So when the City charter as a
speci al act authorized under the Virginia Constitution

woul d nodify, providing this statute saying we haven't

HN

COURT REPORTING




Case 2:18-cv-00069-RAJ-DEM  Document 342-1  Filed 08/21/25 Page 10 of 78

© 00 N o o b~ w N PP

N NN N NN B R R R R R R R R
g N W N B O © 00 N O OO »h W N P O

PagelD# 10698

Transcript of Proceedings - June 30, 2025

given that authority, but we gave themauthority only
to adjust the boundaries of these districts in order
to neet their obligation to reapportion, that's
speci al enactnment with control, and therefore there
IS no power to increase or decrease districts as a
result of that |ater special enactnent, and | think
that was made clear from Judge Poston's ruling.

Additionally, if we | ook, you know --

| think the -- kind of the last point I'll make on
that is, | just think there is no inplied power
as it relates to either -- | think the | anguage

just doesn't reach as far, give as an expansive
interpretation as the Gty is asking for. |If we
did agree with that |ogic, what could happen is,

in cities which have conbi nation systens, two

ot her ones, which would be Poquoson and Waynesbor o,
Virginia, have conbination systens of at-l|arge and
si ngl e-nmenber districts, the General Assenbly could
go forward, pass a charter, establish at-large
representation. As a part of the governi ng-body
system t hey have chosen that special act. Then the
Cty, as part of a redistricting neasure, could just
go adjust that nunber up and down at will and anend
the charter, de facto anend the charter by just

changing as a part of the redistricting neasure the

HN
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nunber of at-large seats. That's how -- there is
nothing in the text that would say that the CGeneral
Assenbly intended to give localities in these
redistricting statutes that type of anendnent power,
to just adjust at-large representation when it's
guaranteed by a City charter like it is here in
Virginia Beach, wth those three at-large seats
guaranteed in the charter.

So | just say all of that, the text,
the purpose -- the text of the statute -- the plain
text of the statute, which | think is clear and
unanbi guous, the purpose behind the statute when
we read those words in context as devel oped by
the Virginia Suprene Court when we're interpreting
under the Dillon Rule, when you |l ook at all of
that, you find that this new section doesn't apply
to dimnish at-large representation or whol esal e
abolish it by ordinance, and if there is no power
found in the enactnent, our inport is at the end,
Your Honor, directly fromthe Virginia Suprene Court
opinion, we're done. It is void ab initio and needs
to be invalidated by this Court, and just to confirm
this was -- Judge Poston's ultimate finding at the
special -- at the denurrer hearing was that there was

no authority except that vacated Federal Court order

HN
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to abolish the three at-large seats of Gty Council,
so for all of those reasons we think the 2023
ordi nance abolishing these three at-large seats and
adding a three single-nenber district is void ab
initio.

| just want to touch briefly, because |
know it wll come up in the Cty's response, on the
Virginia Voting R ghts Act argunents. The CGty's
argunments kind of run this way, that if they don't
have authority in these redistricting statutes, then
the Virginia Voting Rights Act gives them i ndependent
authority to abolish the three at-large seats if they
perceive that there is a violation of the Virginia
Voting R ghts Act, and very clearly, Your Honor, the
plaintiffs do not contend that the Gty does not
have an obligation to follow the Virginia Voting
Rights Act. They absolutely do, but the Virginia
Voting R ghts Act doesn't supercede the Dillon
Rul e and allow themto exercise powers that aren't
expressly inplied by |egislative enactnent.

And if you | ook at the Virginia Voting
Ri ghts Act, there is no textural indication in that
statute that gives the power to the Cty to abolish
at-large representation. |It's interesting, the

statute nentioned at-large representation all over

HN
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the place and prohibits regressive el ection but
doesn't give sone kind of power in the case of

a retrogressive -- if the Gty sonehow determ nes
that there is a violation in their opinion that

they can just take unilateral power and say let's

get rid of the at-large seats in the City charter.
There is nothing in the text that would all ow t hem
to do that, and certainly the General Assenbly knows
how to do it because they have done it in the case

of valid redistricting neasures. The City makes that
argunment, that if their redistricting neasure is out,
then that would override the Cty charter. That's in
311 (E), Your Honor, so if the General Assenbly knows
how to abrogate charters and give localities that
power, they certainly know to put that in the text

of the Voting Rights Act if that's their intention.
They did not do so, and fromour position there is
just no express or inplied power, and | think
reading that in wuld fly right in the face of the
Virginia Suprenme Court's enactnent that says, you
know, we can't grant -- you can't use the inplied
powers doctrine to create powers that sinply do not
exist in the text, and that's what we would be doi ng
if we said the Virginia Voting Right Acts is this

I ndependent authority. Certainly the Gty has to

HN
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conply, but they have to stay wthin the confines
of their legislative regranted powers in so conplying
with the Act, and that's it, and when they did try
to do it they exceeded their powers, and there is
no power i ndependently to do this.

Just, you know, as a secondary point,
Your Honor, | think it would be pretty | udicrous
to say that these -- these statutes were passed in
the sane year, both the Virginia Voting R ghts Act
and House Bill 2198 that converted the Virginia Beach
at-large seats into single-nenber districts. That
woul d be basically the General Assenbly saying, yes,
we passed a |law i nposing what we call a 7-3-1 system
wi th the seven single-nmenber districts, the three
at-large and the mayor, and so they woul d say that
we have inposed this system because of House Bill
2198, we've passed the Virginia Voting R ghts Act,
and now we have inposed the systemon the Cty that
automatically violates our legislative -- our
currently passed | egislative enactnent. That woul d
make no sense, that the | egislature would provide
for this system and then pass anot her |aw that
i medi ately violates that law. | think we have to
read those enactnents, you know, harnoniously as a

command fromthe Virginia Suprene Court and we can do
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so very easily by saying this didn't give themthis
power, to just abolish these at-large seats.

"1l make a final point, Your Honor,
that even if Your Honor found that there was
express or inplied power in the Virginia Voting
Rights Act, this argunent only conmes up in the
context that there is no authority in the prior
redistricting statutes under Article VII, Section 5
or the other -- 24.2 subsection (B), that subsection
(B), if there is no authority there and then we
find authority in the Virginia Voting Rights Act. W
have to ook to what is -- would be the benchmark pl an
that they could bring forward because they're arguing
that it's retrogressive and diluted. Well, dilution
carries with it sone neaning. It has to be conpared
to sonething. Sonething has to be conpared to
sonething else to say it's diluted, and so what the
City sets out to say is, okay, we've inposed this 10-1
system but also we didn't have authority to do it
under the redistricting statute. W did under the
Virginia Voting Rights Act, and now we're going to
say that we're going to use this illegal systemto
have a conparator and that's why we did it, because
we're conparing it against the 10-1 system

So every argunent they nmade under the

HN
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Virginia Voting Rights Act requires that 10-1 system
to be a conparator to the 7-3-1 system but, Your
Honor, they had no authority to inpose that 7-3-1 --
or the 10-1 systemin the first place. Essentially
what it would be saying is that the City can exceed --
exceed their authority under state | aw and then reap
the benefit of their illegal action by getting to
t ake further action under another statute based
solely on an illegal election systemand do a
conparator on that illegal election system So the
City cannot benefit fromexceeding their authority
under the Dillon Rule and then say, oh, well, wait
a mnute, we seced in the 10-1 system we can't do
any -- we can't fix our mstake, we can't do anything
about it because it dilutes under the Virginia Voting
Rights Act, and | don't think the Cty should benefit
froman illegal action and exceeding their authority
and then not be able to correct it because they're
cl ai m ng anot her section prevents them from correcting
after their illegal action. | think that's a silly
poi nt, Your Honor.

And 1'Ill just say as a final
clarification under the Virginia Voting Ri ghts Act
that if we look to the Riley versus Kennedy case

fromthe United States Suprene Court, | think

HN
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that's our -- really our best conparator. There
IS no case | aw obvi ously, Your Honor, on the Virginia
Voting Rights Act created in the statute, so we Kkind
of have to look to Section 5, that's regression, under
the federal Voting Rights Act until it was done away
with in 2015, but before that we | ooked to this Riley
versus Kennedy case, and what that says is, even if
you have this illegal election and it's in play,
that doesn't nean it's in force and effect if it's
chal I enged pronptly and then later invalidated by the
Court, that it's not in force and effect for use as
a conparator when we're conparing dilution, but if the
Court was inclined to find sone authority to do this
under the Virginia Voting Rights Act, | think still
the City should be prohibited fromusing the 10-1
system because it was never in force and effect if
the Court finds that it was invalid under the -- the
statute, the redistricting statute, because they
woul d have to find sone other authority in state | aw
So, Your Honor, I'Il just close with
this, that even if the Court finds that there is
sonme anbiguity, that there is sone reasonabl e doubt
as to the powers of the Cty, | think the Virginia
Suprene Court has been clear in the Dunfries case

that all reasonabl e doubt has to be resolved in
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favor of not granting the power, that reasonable
doubt goes the way of invalidating the enactnent,
not favoring the Gty and granting the enactnent.

So even if this Court had sone doubt as to the
statute, that it was anbi guous, that doubt nust be
resol ved against the locality. That's from about

a hundred cases precedented within the Virginia
Suprene Court acknow edging that. So even if this
Court has doubt, it needs to be resolved in favor of
the plaintiffs.

And I'll just close, Your Honor, by
saying that all of the rationale fromour prior
hearing, | think, you know, Judge Poston nade a
very well -reasoned ruling on finding that there
was no authority but for that vacated court order --
or vacated court order in Federal Court for the
City to abolish these three at-large seats. It's
confirmed by the statute, and the Virginia Voting
Ri ghts Act doesn't give that ability either, and
we woul d ask for summary judgnent in favor of the
plaintiffs, finding that this ordi nance i nposing
the 10-1 system and abolishing these three at-I|arge
seats is void ab initio under the Dillon Rule.

Thank you.

MR. RAILE: Thank you, Your Honor, and
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may it please the Court, I'mR chard Raile, on
behal f of the Gty defendants.

|"mgoing to go in reverse order since
ny friend s argunents on the Virginia Voting Rights
Act are on ny mnd. Again, the law -- the statutory
text here is quite clear, the title of the section --
the principal section at issue is at-large nethod
of elections. The target of the lawis at-I|arge
el ections. The first words of the statute,
subsection (A), an at-large nethod of election,
i ncl udi ng one that conbines at-large elections with
di strict or ward-based el ections, shall not be
| nposed or applied by the governing body of any
locality. Now, |I'll pause there. So far there is
no possible roomfor any anbiguity. The plaintiffs
have argued that sonehow this doesn't require cities
t o abandon at-|arge nmethods of elections. Nothing
could be nore contrary to the exclusive test.
At -l arge nethod of el ection neans what it says. Shal
not be inposed neans what it says.

You heard ny friend concede, as he
had to, that the Cty does not have the option of
conplying with this statute. It is mandatory. That
I s the nost mandatory | anguage that is possible,

and it is directed to the governing body of any
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|l ocality. So the argunent that this obligation
sonehow doesn't reach the Gty of Virginia Beach
IS just wrong.

What | think ny friends on the other
side are attenpting to do is to create anbiguity
with what follows, in a manner that inpairs the
ability of menbers of a protected class as defined
in the statute, and |'ll skip ahead, to elect its
candi dat es of choice or influence the outcone of
el ection as a result of dilution, and |I'll pause
there. That |anguage is a condition, but that doesn't
mean that there is anbiguity. It neans that there is
a question of fact. |If there is dilution, then the
City is forbidden fromusing any at-large nethod of
el ection because this cones after the Gty charter.
It necessarily overrides the City charter. You heard
ny friend just say that this doesn't create a
exception to Dillon's Rule. That's not correct. The
guestion under Dillon's Rule is whether a state
statute authorizes action. This is a state statute,
so we look to the statute to figure out what is
aut hori zed.

What is strange is that | perceive
inny friend's argunent a position that there is

sonehow breat hi ng room bet ween a prohibition and

HN

COURT REPORTING

www.zahncourtreporting.com



Case 2:18-cv-00069-RAJ-DEM  Document 342-1  Filed 08/21/25 Page 21 of 78
PagelD# 10709

Transcript of Proceedings - June 30, 2025

1 | an authorization, but a prohibition is nore than an

2 | authorization, it's a prohibition. Persons subject

3 | to prohibition necessarily have the power to conply

4 | with those prohibitions.

5 You al so heard ny friend say that

6 | the City doesn't have the right to nake the

7 fact determ nation, but he is m scharacteri zing

8 our position. W have submtted the question to

9 judicial review This is a court. W are not

10 | the ones asking to be free fromjudicial review

11 | W are saying that there should be judicial review
12 | of this question. Your Honor at a trial where

13 | fact questions are properly determ ned can hear

14 | the conpeting positions and determ ne whether a

15 7-3-1 systemwould be diluted. That's why we

16 haven't noved for summary judgnent.

17 My friend has relied heavily upon the

18 | prior ruling of this court, but that ruling on this
19 point cuts heavily in our favor. It was contenpl ated
20 quite explicitedly that there would be a trial on

21 | this issue. M friends have | ooked at the word

22 possibility in that section of the text of the ruling,
23 but they've msconstrued it. The possibility that

24 | the text refers to is not the possibility of a trial.
25 It was the possibility that the evidence at trial may
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or may not support our position, and it still

remai ns the case that we don't know the answer

to that. W need a trial on that question. So

every piece that we would need under Dillon's

Rul e on this basis alone stands on the prem se in

the nost explicit possible grounds subject to the
condi tion, which we respectfully submt to a judicial
review, and | find it quite startling that the
plaintiffs are asking this court not to engage in
judicial review but to abandon judicial review and
actually go so far as to enjoin a 7-3-1 -- excuse ne,
the 10-1 systemw thout actually determ ning whether a
7-3-1 systemwould be diluted. That's problematic not
only froma legal point of view but froma practical
poi nt of view.

The problemthat we have here
specifically is that other nenbers of this comunity,
ot her voters have pl edged, and not just pledged but
carried through with that pledge, to challenge a
7-3-1 systemas diluted not just under Section 2
of the federal |aw but under the Virginia Voting
Ri ghts Act, which they can bring on the basis of
suppl enmental jurisdiction in the Federal Court. It
woul d be quite startling in nmy opinion for the state

courts to punt on the question of state | aw and have
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t he Federal Court decide that, and it could be
particularly problematic because if this Court enjoins
the 10-1 plan, there won't be a 7-3-1 system
automatically in the Gty. Sonebody has to create
it. Sonebody has to draw the districts, and it is
often the case -- |I'm speaking just broadly about
redistricting litigation, but it is often the case
that the redistricting authority is not able to
create a renmedial map and it becones the obligation
of the courts. That is why in nost redistricting
contexts, courts require the plaintiffs to cone in

at the liability stage with an illustrative renedy

to show that the Court could fashion a renedy that's
|l egally compliant if it was called on to do so, but
here they're asking the Court to enjoin the plan in

a blind way because that would put perhaps the court
itself in the position of needing to draw a 7-3-1 map
wi t hout know ng whether it would be diluted and then
seeing that map drawn by a court challenged in the
Federal Court on any nunber of federal theories. That
pl aces the judicial systens in a poor posture. It
woul d not be responsible to enjoin a map w t hout
havi ng sone determ nation at the liability stage

that it's possible to inplenent a 7-3-1 map at a

mnimumin conpliance with the State Voting Rights
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Act, and that way the Gty Council would have a
degree of confidence that what they're doing --
if they do choose to redraw that what they're doing
could be done in a |awful way, and then if the Court
were called on to do that that it would have sone
confidence that it could do so. W absolutely need a
trial on that question before there can be an
I nj uncti on.

Now, you've heard ny friend say that

any argunment we have under --

THE COURT: | nean, | would agree
wWith you on -- on that issue. WlIl, maybe not.
Never mind. | -- go ahead. I'msorry to interrupt
you.

MR RAILE: | welconme your questions,

Your Honor .

What | was going to address was the
benchmark i1ssue, and there is two points | want to
make about the benchmark issue. First, ny friend
Is incorrect in saying that the benchmark issue
applies to any argunent that we have under the
Virginia Voting Rights Act. It only applies under
the retrogression argunent. It does not apply under
the vote dilution argunent. Let nme unpack that.

24.2-130 bans at-large elections if they are dil uted.
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Diluted is not a retrogression standard.
Retrogression turns on what plan or system was
in practical effect in the jurisdiction in the
past. A vote dilution standard does not depend
on that. A vote dilution standard depends on what
I's hypothetically possible regardl ess of what was in
effect.

There is a case called Reno agai nst
Bossi er Parish by Justice Scalia where he expl ains
the difference between dilution and retrogression.
Dilution sinply looks to a conparator. Plaintiffs
typically in Section 2 cases and in state voting
rights cases, including in states |i ke New York and

California that have very simlar laws to Virginia,

they actually bring in illustrative plans that the
def endant has never seen before. [It's never been
in force and effect. [It's never governnent el ection.

It was drawn by an expert witness, and they say this
I's the conparator.

What is interesting about this case
Is this is the rare case where the 10-1 system
woul d serve as both the retrogression standard and
the dilution standard. It would serve as the
retrogression standard, and |'l| unpack that

ina bit, but even if |I'mwong about that, it
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certainly serves as a dilution standard because
we know to a certainty that the Holl oway plaintiffs
will use it as the dilution standard when they bring
their case. They've already had it reopened. The
case is actually open now. They will bring the 10-1
system and | have every confidence that the Court in
that case will view that as a reasonably configured
illustrative,

So our dilution position stands on
the 10-1 system i ndependent of any retrogression
doctrine at all. In any event, ny friend is
I ncorrect about the retrogression standard. The
question is whether it was in practical effect. W
don't litigate the legality of it in hindsight. |
think it's very critical that at page 14 of their
reply brief the plaintiffs have conceded that in
2022 the City was correct to use the 10-1 system
It actually had legal authority, so everything ny
friend just said about violating the | aw and then
benefiting it is just wong. They conceded that we
didn't violate the law, and Judge Poston rul ed that
we didn't violate the law in 2022, so it was in effect
|l egally for one election, and it was also in effect
for a second election after a prelimnary injunction

notion was denied, so it's the benchmark pl an.
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This case is unlike Kennedy, where
the plan was i nmedi ately chall enged and it was used
in only one election, and the Court said in that
rare circunstance the plan that was in effect is not
t he benchmark. We are quite different from Kennedy,
so it would be the standard as well.

Wth that, unless the Court has
guestions on the state Voting Rights Act, | wll
nove to our second independent basis for the 10-1
system and here the text is also clearly in our
favor, and the provision that nmy friend only
referenced briefly, the Virginia General Assenbly
said that in -- quote, in the event of a conflict
bet ween the provisions of a decennial redistricting
measure and the provisions of the charter in any
| ocality, the provisions of the redistricting neasure
shal |l be deened to override the charter provisions
to the extent required to give effect to the
redistricting plan. That's 24.2-311 (E). That
Is clear.

The question in this case then is whether
the 10-1 plan is a decennial redistricting neasure,
and the answer to that question is yes. The decenni al
redi stricting nmeasure includes a neasure that changes,

I ncreases or decreases, the nunber of districts, which
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t he measure here does, and we can see that in
24. 2- 311 subsection (D), right before (E), if a
decennial redistricting neasure adopted by a | ocal
governi ng body adds one or nore districts, and |"'|
pause there. W have the word decennial redistricting
measure. We're tal king about the sane thing we're
tal ki ng about in subsection (E), adopted by a | ocal
governing body. It nakes clear that we're talking
about sonething the Cty, not something the
| egi slature in Richnond did, adds one or nore
districts. Cearly a decennial redistricting neasure
can add one or nore districts.

Now |'m going to read on because this
is very illumnating, and al so i ncreases the size
of the governing body. What does that text tell
us? It tells us that it is possible to add districts
wi t hout increasing the size of the governing body
or else there would be no need for the General
Assenbly to clarify that this subsection only applies
when it also increases the size of the governing body.
It would be redundant. It would be superfl uous,
conpl etely unneeded, but it went ahead to say that
because a decennial redistricting nmeasure can change
t he nunber of districts, it can add districts, wthout

changi ng the size of the governing body, and the
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way you do that -- the only way you do that is
what the Gty of Virginia Beach did, you add
si ngl e-nenber districts, which is what the
ordi nance exclusively said we're doing. W're
addi ng three single-nenber districts under this
power, and you elimnate at-large districts, thereby
keeping the size of the body the sane. That's the
only way you can do it.

| would add if the Court |ooks at
our prelimnary injunction opposition at page nine,
footnote two, filed April 29th, 2024, we have shown
the court that every single city charter in Virginia
sets the size of the body, which neans that every
single city is situated with Virginia Beach where
the size cannot be changed, and it is critical that
once we get over to 24.2-304.1 it specifically
refers to the power of cities, but according to
the plaintiffs, not a single city in the State of
Virginia has the authority that the Code explicitly
confers on it of increasing or decreasing the nunber
of districts because you coul d never change the nunber
of single-nmenber districts without an offset in the
change of at-large districts, so they have witten
this | anguage conpletely out of the statute. That is

not how we're supposed to read the statute.
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| wll turn then to 24-2.304.1, which
adds nore flavor on what is permtted here, but |
woul d pause to note that ny friend has precious
little to say about 24.2-311. He wants to skip
straight to 24.2-304.1 and then say there is at a
m ni mum confusi on or anbiguity even though subdi vi sion
(E) of 311 is quite clear about what happens in the
case of a conflict.

When we go to 24.2-304.1, we see an
I nterplight between the subdivision, and it's very
I nportant to read this statute together. Subsection
(A) starts by effectively defining terns, identifying
three systens. There can be in (i) a wholly at-Ilarge
system In (ii) there can be a single-nmenber system
and (ii) uses the word conbination. That's why we
have been calling it a conbination system a
conmbi nation of, quote, at-large, single-nmenber and
mul ti-nmenber districts. That's why we have been
using the word districts to refer to at-large
districts. It wasn't sonething the Gty just made
up in a desperate effort to justify what it did.
It's because this code calls themdistricts. W're
follow ng the | aw

So there are three possibilities, all

at large, all single nenber and a conbi nati on system
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Subsection (B) then clarifies who -- excuse ne,

who gets the power to do what subsection (B)

permts, where the nenbers are elected fromdistricts

or wards and other than entirely at large fromthe
locality. The plaintiffs have continuously

enphasi zed, underlined, bolded other than entirely
at large fromthe locality. |'m always anused by

t hat because that's the strength of our case. O her
than entirely at-large fromthe locality is saying

subsection (B) applies to those cities that are

under (ii) and (iii) of subdivision (A, but not (i).

If you're in (i), you have all at large. You don't
get the authority in subsection (B), but we're in
(itii1), a conbination system so other than entirely
at large doesn't exclude us. It expressly includes
us. It's the very opposite of what the plaintiff is
sayi ng.

Now, it goes on to say in critical
| anguage, the governing body of each locality shall
reapportion the representation anong the districts
or wards, including, if the governing body deens
It appropriate, increasing or dimnishing the nunber
of such districts or wards. Now, | think I
understand ny friend' s argunent to be that you

woul dn't reapportion at-large districts, but
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that's incorrect because reapportion is broader
than redistrict. There is a difference between
the word reapportion and redistrict. Redistrict
Is to redraw the |ines of single-nmenber districts.
Reapportion is an allocation of how W reapportion
seats in congress anong the states every decade
wi t hout drawi ng any districts. The draw ng of
districts happens |ater, but the reapportionnent is
the allocation of power. So a city with a conbination
system can cone in and reapportion the power by giving
a certain nunber of seats to the city as a whole
and a certain nunber to single-nenber districts,
and when we're using the word districts in the sane
way that they're used in subsection (A), that's the
nost natural reading because as we saw, subsection (A)
uses the word districts to include at-large districts,
and ny friend' s reply brief conceded that districts
I n subsection (A and subsection (B) of the provision
do include at-large districts, but they are contendi ng
that in subsection (B) it has a different neaning.
That is presunptively incorrect, and there is no
reason to depart fromthe presunption here.

Now, incidentally, ny friend
hi ghl i ght ed subsection (D) in a way that was quite

unhel pful to his case because he knows that there is
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a once per decade redistricting rule under subsection
(B), but the General Assenbly has exenpted cases
where there is an increase or decrease in the nunber
of districts or wards, |ooking back to subsection (B),
t he exact same | anguage, other than at-large districts
or wards. That supports us because why woul d the
General Assenbly need to exenpt a case where there
was a decrease of at-large districts if it wasn't
allowed. It's allowed under subsection (B), but
the exenption frommd decade redistricting doesn't
apply in subsection (D), but we don't need that.
We're not alleged to have violated that.

THE COURT: Let ne -- it seens as
t hough, and correct ne if |I'm m staken, that your
argunent is a charter only matters to the nunber of
Counci |l nenbers. So because you're sayi ng under
24.2-311 or 304.1, if a city believes that they need
to with reapportionnment or redistricting satisfy
Virginia Voting Rights Act or federal or some other
matter, then it doesn't -- effectively you're saying
charters only determ ne the nunber and not the manner,
whet her they're at large, a conbination or all in the
di strict because they have the authority by ordi nance
to shuffle that all around. Wat would -- why woul d

there be a need for a charter then, other than to
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prescribe the nunber, which | guess it's a maxi num of
11, correct?

MR RAILE: In the Gty of Virginia
Beach, yes. The answer is, it's nore conplicated
than that because it depends on the interplay of the
case. First of all, we saw under subsection (A
and subsection (B) that if the charter says an all
at-large system then the power of subsection (B)
Is not available at all, and so in any locality
that doesn't have a conbination system --

THE COURT: Chesapeake for exanpl e.

MR RAILE: -- then this -- there is
not hing they can do about that. The only reason
that we are having a basis to claimthis power is
HB 2198, which changed Virginia Beach froman all
at-large systemunder (i) to a conbination system
under (iii).

THE COURT: That fact you-all are in
agreement with. That -- that state |egislation
effectively nodified the charter to do away with
at-large voting for Council nenbers who had to
live in the district but were voted for by the
entire popul ati on, correct?

MR. RAILE: Yes, and so there are

ot her conplications that could cone out in certain
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cases. For exanple, HB 2198 in ny view woul d
place imts itself on what Virginia Beach could
do. | don't think for exanple that Virginia Beach
coul d have fewer than seven single-nenber districts
because HB 2198, which cones after this schene that
we have here, and so it's going to abrogate -- to the
extent of a conflict would conpel there to be seven
si ngl e-nenber districts at a mninum so it would
only be a one-way ratchet in this case. Oher cases
may be different.

| think you m ght al so have cases
where ny friend's argunent about the timng would
cone into play because he -- he nentioned a scenario
where the General Assenbly goes and adopts a charter
and then the Gty can do whatever it wants with it
| don't think is realistic because if the General
Assenbly really does cone in at this point in tine
| et's say and do sonething with the Cty charter
decades after the systemis there, we're going to
have a weaker argunent that we can do this, but
there are cases |like this where there is an authority,
and there has to be because the text continues to
refer to the increase or decrease in the nunber of
districts, and the plaintiffs are reading that out,

and noreover, 311 (E) says what it says. 311 (E) says
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that the decennial redistricting neasure trunps
the charter, and that is -- | know from an abstract
Dillon's Rule point of view one m ght | ook at that
and say, well, that's strange, the charter is
sacrosanct, but that's not what Dillon's Rule says.
Dillon's Rule doesn't say the charter is sacrosanct.
Dillon's Rule says the General Assenbly's authority
IS sacrosanct, and that authority can be expressed in
the statute, and when the statute says the charter is
second place and not first place, it would run
Dillon's Rule in exactly the wong direction.

THE COURT: But doesn't that take you
to Section 52 and the authority of cities and
counties in as far as charters go, that the charter
has to -- the charters can affect state |egislation
because they have to bless it, correct?

MR. RAILE: That's right, Your Honor,
of course. W -- and -- and the charter here -- keep
In mnd, as Your Honor said, the charter is also
restricting the size of the body. There is nothing
in this provision, but the reason that holds is that
there is nothing in any of these statutes that says
the size of the body could change. Were the Gty
charter says 11, no one believes that the Cty could

add three single-nmenber districts and then make it
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13. \What the plaintiffs are basically saying is
t hat because we agree on that that the power to
add and subtract districts just doesn't exist,
and our point is very sinple, that proves to --
the Constitution, the Code in nultiple places refers
to the power to increase or decrease districts, and
so if that's ever to be used by any city in the state,
it has to be to be doing this trade-off process in
sone cases, not all cases. Every case would have to
be addressed on its nerits. This case does qualify
for that.

|"mjust going to touch briefly to
reiterate our -- well, let nme say one other thing,
ny friend has sort of a broader narrative, that it
woul dn't make any sense for the General Assenbly
in 2021 to pass HB 2198 and the Virginia Voting
Rights Act in the sanme go-round and to give the Cty
the obligation to cut the renmainder of its districts,
and | think he is msinterpreting the events of that
section. The CGeneral Assenbly at that tinme took a
dimview of at-large voting, and these are two
different ways of getting at that problem One is
to elimnate nost of the at-large voting in the Cty
of Virginia Beach by taking seven at-large districts

and maki ng them singl e-nenber districts, which gets
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rid of, as | said, nost of the at-large vote,
and then it's further saying, and if there is
dilution in the remaining districts, they have to
go too. That's not inconpatible. That's pointing
in the sane direction. The General Assenbly is saying
cities need to start getting away fromat-|arge vote,
and | think it's --

THE COURT: Wiich they could have done
by just banning it entirely.

MR. RAILE: They could have, and they
want ed apparently to | eave roomfor at-large voting
I n cases where there wasn't dilution, but if there
Is dilution, the General Assenbly says that at-I|arge
voting has got to go, and it is odd for the
plaintiffs to be comng in wwth this broader narrative
in favor of at-large voting, which | actually think
cuts agai nst what was going on there. (Qoviously
we're not resting on broad narratives. W have
very specific statutory text that is the basis of
everything that we did, but | think the broader
narrative i s against themas well.

Finally, | just want to reiterate very
briefly, we do have an objection to their standing
and their claimto right of action. On standing they

have rested in their reply brief conpletely on the
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doctrine of vote dilution in Howell versus MAuliffe,

but that doesn't work. Vote dilution describes the

scenario -- the | anguage of that case when a pool
of voters is nmade | arger, but here -- and in such
cases there is a subset -- potentially a | arge subset

but a subset of the population that has standing to
bring that challenge. Not everybody has that claim
Not everybody is injured in the sane way because the
pool was nade | arger and the people who were added
to the pool are beneficiaries of the |arger pool, so
sone -- there are sone winners and there are sone
| osers, and the |osers have standing to bring the
cause of action. Here everybody is in the sane
boat. Everybody goes from having a nmayor, an
at-large and a single-nenber office to vote for,
and they go to one where they have one mayor and one
office, albeit wth stronger votes, so every nenber,
every qualified voter in Virginia Beach would be in
the sanme position and | believe under ny friend' s
theory woul d have standing to bring this case. That
doesn't work. Standing distinguishes you fromthe
public at large. They are in the sane boat as the
public at |arge.

Howel | is distinguishable because there

there was vote dilution. The pool of voters was
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made | arger by the addition of disenfranchised
felons to the voter pool, so the winners are the
di senfranchi sed felons. They don't have standi ng
to bring the case. The losers are the other voters.
It's a large nunber but it's not everyone. Here it's
everyone, so that does work.

On the right of action, they had a
problem off the bat wth the mandanus statute that
t hey i nvoke because it actually bans this case.
It says that the cases that are permtted are
mal apportionnent cases. |If the allegation is
that if one person one vote principle was not
conplied with, that is -- that can be broader than
t he mandanus statute. |If not, then not, so they're
on the wong side of that. The |anguage of the
Constitution tracks that, refers to the |egislature
fails to redistrict, or the Cty fails to redistrict
I n the manner herein provided, and the manner herein
provided is equality population, soit's a
mal apportionnent claim \Wat ny friends do is they
Il ink manner herein provided to another part where it
says provided by law. That cuts agai nst them because
the Constitutional framers knew how to say a manner
provided by law, and if they neant to say that in

providing the right of action they could have easily
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done so, but they said the manner provided herein.
The manner provided herein is not the basis of
the claimhere, so we continue to challenge their
standing on the right of action.

I f the Court has no additional questions,
Il wll sit down at this tine.

THE COURT: Not at this time | don't.
may have sone later. Thank you.

On standi ng, Judge Poston already
ruled on that issue. You're arguing it again,
correct?

MR RAILEE W are. W continue to --
we respect the ruling. W also respect the Court's
prerogative to revisit it.

THE COURT: And I"'mnot -- | won't
revisit it.

Sol'll let -- you have the burden so you
can reply, but --

MR GOODWN: | understand. | understand
that, Your Honor, but |I'mhappy to -- ny entire
argunent was that the Court has already ruled on that
matter, considered the cases cited, and all of the
same rulings that the Gty raises in their notion
were prior considered by the Court. There is no

i ntervening authority of sonme sort that woul d
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necessitate revisiting it, so | understand the
Court's ruling there. That would be ny argunent
anyway.

First 1"'mgoing to go in kind of
reverse order, | apologize, Your Honor, but
that's how ny notes are structured, in responding,
and, you know, | wanted to start wth the Virginia
Voting Rights Act. Wat was clear fromthis court's
prior ruling with Judge Poston was that the Virginia
Voting R ghts Act does not ban at-large el ections
unless there is a diluted effect. There needs to be
proven a diluted effect.

The statute itself creates this
remedy for protected class voters to go and
bring litigation where they would bring maps, and
| agree -- | agree wth ny col | eague over here
that they would bring maps and they woul d have a
case on whether it's diluted or not, but that's
not -- that's not the case we're in today, Your
Honor, and | just want to wal k back through the
tinmeline,.

So just to clarify counsel's point
about the illegality of the 2022 el ection, what
happens is, the Fourth Grcuit's ruling cones

down in July of 2022 after the deadline to qualify
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candi dates, and so therefore under Purcell and

under the principles, they were conpletely

all owed to proceed with -- there was actually no
formal action that they took to adopt the 10-1
system It just proceeded because it was already in
pl ace.

Now, the fact that that could proceed
il1legally because we don't want to change an el ection
system because that would harm voter confidence for
a lot of reasons that the Suprene Court decided in
Purcell, that we wouldn't do that that close in tine
to the election, but then the right answer isn't to
just keep proceeding. It's to survey case |aw,
| ook at what the |aw requires, | ook at the Fourth
Circuit even noted that the 7-3-1 systemwas in effect
because they remanded the case in the first instance
totry the 7-3-1 system that the plaintiffs in the
federal case could retry that. So even the Fourth
Circuit recognized that the conbi nati on of House
Bill 2198 and the Gty charter required a 7-3-1
system so then it was to | ook at state | aw,
survey that, and then under the Virginia Voting
Rights Act, the City had an obligation to preclear
that plan with the Virginia Attorney General. That's

how the plan would get in place if there was a change,
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I f there was a covered practice under that, under
the Virginia Voting Rights Act. There were no
efforts to preclear the 7-3-1 plan with the Virginia
Attorney Ceneral. They did so with the 10-1 pl an,
but obviously that Attorney General |etter had no
comment on the other validity of state |aw and their
authority to exercise, just solely that the plan is
under the Voting Rights Act. They could have done
that wwth the 7-3-1 system They didn't, and instead
they did this ordinance, so -- in 2023, and that's
the first formal action, and right after that action,
wthin-- 1 think it was passed in August, Your Honor,
we challenged this in court in January of that year,
so that's pretty close in tinme, taking action right
after the formal ordinance cones out. There was

not hing to chal |l enge because for the exact reason

t hat Judge Poston said, you can't chall enge 2022.
This was so close in tine that we even consent --

we even agreed to that, Your Honor. W conceded

t hat poi nt about chall engi ng 2022 because we knew
the Gty was in a position because they already had
state law qualification and they had to just proceed,
but then the right action would have been to survey
state |l aw and adopt the 7-3-1 system and they

did not do so and have relied on these statutes to
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do ot herw se.

| just want to -- | think the timng
of that -- you know, they say, well, they conceded
that it's not illegal. | said, well, no, it's

illegal in that they didn't have authority to

I npl emrent anything other than the 7-3-1 system
besi des that vacated court order, so that's what
cones into that benchmark anal ysis.

And | think Your Honor is exactly right
when he says that the Virginia Voting R ghts Act
does not -- it's not an at-large ban on at-I|arge
el ections. | think the statute is pretty clear
that's not what it is, and they certainly could
have done that if that was their intention, but
that's not their intention. It's to create a system
where protected class voters can | ook at the map
and chal l enge that system and | think that's what
the statute was intended to do, was to provide
remedy to voters. Even though we can see that
the Gty has an obligation to conply with the
Voting Rights Act, they can do so within the limts
of their prescribed powers under the -- under the
Virginia statute. That's why we have these
reenforcenent statutes, so that they can draw

boundaries, and it's even in the Cty charter, Your
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Honor, at Section 3.01 (B) where the Gty is all owed
to adjust the boundaries of these districts. Wat
Is the purpose of that, to equalize popul ati on and
conply with the Voting R ghts Act obligation, and
they can do that, and they never tried that under the
7-3-1 plan, so that's just nmy point on the Voting
Ri ghts Act.

| want to nove, you know, kind of just
briefly to subsection (D). You know, Subsection (D)
provides this exception to the decennial if there
IS an increase in at-large -- I'msorry, there is
an exception that you don't need to redistrict in
the event that there is an increase in at-1large
representation. That does not therefore nean that
the General Assenbly contenpl ated subsection (D)
to allow for the elimnation of at-large districts.
At-large districts could be added in a |ot of ways,
Your Honor. One of those ways is by Cty charter.
A Cty charter could add another -- the Ceneral
Assenbly coul d pass an anendnent, add an at-|arge
seat and there would be no need to redistrict that.
So it assunes -- ny coll eague assunes that
the only way that you can add at-large seats is
t he decennial provision, but that's just not true.

The General Assenbly could easily provide for
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additional at-large representation, and in that case
there would be no triggering of the obligation to
then redistrict because, as | noted in ny brief,
t hat makes no sense in the context of at-large
representation.

| want to just look to the exact text
of the statute because when you | ook at the text of
the statute in 24.2-304.1 subsection (B), when you
| ook at it, it says shall reapportion, including,
I f appropriate, increasing or dimnishing the nunber
of districts. That power is directly tied to the need
to reapportion.

Wl |, what does reapportion nean?
Let's ook to the plain neaning of the word, and |
have Bl ack's Law Dictionary here. Reapportionnent,
the realignnment of a legislative district's boundaries
to reflect changes in popul ation and ensure
proportionate representation by elected officials.
That definition is exactly what we're tal ki ng about
that is not necessary as the purpose of that
subsection (B) because there is no need to -- as the
definition says, there is no need to adjust at-large
representati on boundaries to reflect changes in
popul ation. There is just no need to do that. The

boundari es are the boundaries of the entire city,
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so that statute was made -- nmakes no sense in
the context of if we're reading district so
expansively to nean at-large representation fromthe
charter.

| want to make one point, Your Honor,
| think you' re exactly correct, when you | ook at
that statute as well, that the General Assenbly has
provided in subsection (A that a city can establish
a conbi nation system an at-I|arge, single-nenber,
mul ti-menber district by ordinance, except with the
one caveat that's in the first text of that statute
t hat says except as ot herw se provided by general or
speci al act.

Wel |, what are those special acts
we're referring to? W're referring to city charters
that establish that at-large representation. Wat
the General Assenbly said is unless we say ot herw se,
feel free to set up the system how you think fits, by
singl e nenber or conbination, but in this case, in
Virgi nia Beach, they have said otherw se, and they
said we want these at-large representations.

And the only reason why House Bill
2198 affects that Gty charter is because it had
a provision that says notw t hstandi ng ot herw se

general or special acts, so it applies irrespective
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of the charter, and so that | anguage is clearly
in House Bill 2198 when it nodifies it, and then
what we get is the three remaining at-|arge seats,
so from our perspective, Your Honor, we just don't
believe that those statutes even clearly allow or
enconpass the ability to just whol esal e aboli sh
at-large representation guaranteed in the Gty
charter.

And just turning in ny -- we
hi ghlight this in our reply brief on page seven,
the City contends in their briefing that it woul d
be i npossible to add or subtract single-nenber
districts wthout adding or subtracting at-1|arge
districts. That's just sinply not the case. A
lot -- in Virginia Beach it may be the case because
there is a statute that limts the anount of Cty
Counci | nmenbers on a governing body between three
and 11, so we're at the top end of the statutory
authority, but in a town such as Waynesboro, that
al so uses a conbi nation, or Poquoson, that uses a
conbi nation system that easily can be done. So
for exanple, if you had two districts, let's say
you had a two-district system Your Honor, and
50, 000 people noved into one district, in that

Ssituation the governi ng body nay deemit appropriate
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to add a district because that woul d be the way

to stabilize the popul ati on and guar ant ee
representation on the basis of population. That's

a discretionary exercise to add or subtract districts
as a part of that reapportionnent obligation that

t hey have, so that would be an exact circunstance
where a town |ike Poquoson or Waynesboro coul d say,
okay, we need to add a Council nenber, we need to
add soneone, because that's what is necessary to
equal i ze on the basis of population. [It's just not
possible in Virginia Beach, but that doesn't nean
that the statute is sonehow rendered neani ngl ess as
ny col | eague suggests. [It's applicable to many ot her

| ocalities in Virginia.

And "Il just nmake one, you know, fi nal
poi nt, Your Honor, | think, you know, understanding --
| just want to make this point. | understand Your

Honor's ruling about standing, but | think this is
detrinental in many ways to the -- both the plaintiff
and the other voters of Virginia Beach insofar as

we | ook at the difference in representation between
at-large and single-nenber districts. There is a
grave difference for exanple, and you know this,

Your Honor, sitting in Chesapeake, that there is

many rural areas, there is many -- in Virginia Beach,
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for exanple in Pungo, where they have at-1|arge
voting, those at-large representatives woul d now
care for those voters in non rural areas -- or,
|"msorry, rural areas because they have to earn
their votes because they don't live in just that
district. They're not elected just by that district,
so it's a conplete change in the nature of
representation, which is why | think that it gives
us standing on this voting issue. It's very, very
di fferent.

So, Your Honor, | want to just close --
"' m happy to answer any questions on the statute,
but | just want to close with the fact that if we
| ook back at Judge Poston's ruling, he, hinself,
If you turn it right back to that day, he found that
there was no authority, but for the vacated court
order, for Virginia Beach to elimnate and aboli sh
those at-large seats. That is a direct quote from
t he opi nion, Your Honor, and |I think that ruling holds
on summary judgnent, and we're entitled to -- under
the Dillon Rule we're entitled to void that 2023
redistricting ordinance and re -- this Court is
obligated to reinpose the three at-|large seats.

| will make one final point that

| renmenbered quickly, that if you |look at the
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1 remedi es here in this case, Your Honor could

2 voi d that ordinance, but every obligation of the

3 map-drawn feature is for the City to go draw those
4 maps. The obligation by statute are all on the

5 Cty. |It's not the standard redistricting case.

6 | think Your Honor has said that prior, this is a

7 Dillon's Rule case. This is not a redistricting

8 case. You can |look at the redistricting statutes,
9 but it's a Dillon's Rule case, and the Gty is the
10 one in the first instance that has an obligation to
11 | conply and use this power accordingly.

12 So if Your Honor found that this was
13 void, the Gty has the obligation to draw the nmap,
14 | conply with the Voting Ri ghts Act, absolutely,

15 Your Honor, submit themto the Attorney General

16 | for clearance and inpose them It's -- that's the
17 | obligation on the City by statute. It's on the

18 | governing body of the locality, and that's their

19 | obligation here. So if Your Honor voids that

20 | ordi nance, Your Honor could easily order themto

21 | draw the maps, submt themto the Attorney General
22 for preclearance, and then it's the Attorney Ceneral's
23 responsi bility, Your Honor. That's clear in the

24 | statute, that it's the Attorney General's

25 responsibility to |l ook at the retrogression standard,
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| ook at the dilution standard and tell the Gty

If they can do it or not under the Voting Rights
Act. That's what the CGeneral Assenbly contenpl ates
W th respect to locality.

What the Gty is doing is bringing a
case |like they're a protected voter and asking the
Court to inpose maps and renedi es, but that's not
what the statute contenplates. Wat the statute
contenplates is the Gty wll draw a map, send
themto the Attorney General for preclearance, and
the Attorney General wll order them accordingly
under the statute, so | think there isn't really a
remedi al problem here, Your Honor. | think it's very
clear that the Cty has obligations and they can neet
t hose obligations by so doing if Your Honor rul es that
it's void. So we would ask that you grant sunmary
judgnent for the plaintiffs.

THE COURT: Al right. |I'mprepared to
rul e, but we have been going for maybe an hour and
fifteen mnutes. Let's take a ten mnute recess and
then I'Il conme back.

MR. GOODWN. That woul d be great, Your
Honor. Thank you.

(Recess.)

THE COURT: Al right. Thank you all.
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| don't nean to inply that this is an easy case
fromthe way you-all have argued it and all of the
I ssues, and it seens this to nme, | don't think that
there are facts which are generally in dispute. W
al I know what happened with the case and the fact
that the City tried to get a charter anendnent,

whi ch passed the CGeneral Assenbly and was vetoed by
t he governor tw ce, correct, or once?

MR BOYNTON: It was vetoed once and then
he sent it back.

THE COURT: And the reason for that
was because of this pending legislation, so it seens
tonme -- and I'mgoing to give you a ruling and
then I'mgoing to suggest a way forward that |
think helps fairly resolve this with the parties,
the citizens and everyone el se, and that is, so,
again, | don't think the facts are in dispute.
| think it's how you maybe inply or argue, and
| understand there is good argunents from both
sides, but the Court can't consider the notivation
of the parties or any outside influence that m ght
be pressing on them and | think this decision
IS -- can be nmade and shoul d be made, and | am
In no way expressing an opinion about the nerits

of the two voting systens at issue, and it's not --
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It's not proper to decide at this instance whet her
they conplied with the federal or the state Voting
Rights Act, and | appreciate the conundrum t hat

the Gty felt it was in trying to get a charter
anendnent and then it failing, but as | see the
argunment, sort of direct authority would conme from

t he CGeneral Assenbly or charter. |Inplied authority
woul d have to conme from |l ooking at conpliance with
the laws, and so | think it puts an issue that
doesn't and shouldn't be decided at this tinme, and
that is the Cty relying on we had the inplied
authority because we had to do this to conply with
the Voting Rights Act, and | think that is somnething
that if it's challenged should be chall enged
differently than in this setting, so for those reasons
| believe that this does cone down to application of
the Dillon's Rule, and I'll grant the plaintiffs
nmotion for summary judgnent and determ ne that the
ordi nance establishing the 10-1 systemis void ab
initio.

Now, |'Ill hear thoughts from you-all
but hear nme out and see if this isn't a better way
to hopefully get past this over years of an
| npasse goi ng back and forth, and it's not up to

me to decide how the w nds of political change nay
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come. We know we're going to have a new governor.
| don't know what difference that will make. W nmay
have a new Attorney Ceneral. W may have differences
of opinions on both sides, but however this goes,
it needs to be resolved, so |I propose staying the
renedies that the plaintiff is seeking for this
reason, ny understanding is that the Gty is
defendi ng the 10-1 system which they have done,
but also there is a referendumin Novenber, so
am| correct in understanding that the Gty Council
after the voters express their w shes on that
referendumis going to make a decision, and |
woul d say, based on this ruling, either to have a
charter anmendnment for the 10-1 systemor they would
opt to continue the 7-3-1 systenf? Those are the two
options, correct?

MR. BOYNTON: Yes. There is -- there
I's no discretion in the request being nmade for a
10-1 system change to the charter going to the
General Assenbly. Ooviously we won't know what the
General Assenbly does with it, but certainly Council
woul d say going forward do we woul d conti nue to defend
10-1 based on the outcone or in spite of the outcone
or do we switch to 7-3-1 and see if we can devel op a

def ensi bl e system where we could nove forward.
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THE COURT: So here are the
possibilities as | see themand why | think a
stay is inportant at this time, first, this ruling
I n no way, as Judge Poston pointed out, it doesn't
affect any decision or the legality of the conposition
of Council now. The next Council elections

are 2026, correct, so this is the opportunity to --

to -- as | would see it, the stay could go until
shortly after the Novenber election. | would then

see what Council determned to do. |If Council submts
a charter amendnent and the General -- well, requests

that the General Assenbly puts that through, | would
continue the stay because if the CGeneral Assenbly
approved that, adopted by the governor, this case is
t hen noot, correct?

MR, BOYNTON:. Yes, sir.

MR, GOCDWN:. | agree.

THE COURT: If the Virginia Gty
Council -- City through Council determ nes that
they want to maintain the 7-3-1 systemto see if
that is going to withstand the federal Voting Rights
Act in the state, at that tinme | think it would
be appropriate to lift the stay and order a
redi stricting, which would have to be done so

that there could be a determnation if a chall enge

HN

COURT REPORTING
www.zahncourtreporting.com



Case 2:18-cv-00069-RAJ-DEM  Document 342-1  Filed 08/21/25 Page 58 of 78

© 00 N o o b~ w N P

N D N N NN B P P PP R PR R R
g A W N P O © O N O OO M W N P O

PagelD# 10746

Transcript of Proceedings - June 30, 2025

57

was made as to -- well, and you would have to
have that approved through the Attorney General
and go through the Voting Rights Act.

Now, also |I'm m ndful, and | know t hat
this is a situation, and |I've had one before, and
| think there is sone authority for it, where the
sanme subject matter is governed by federal and state
| aw, and what we don't want to have is the parties
In a position where, well, if I conply with state
law | violate federal law. If | conply with federal
law, | violate statute law, and so, you know, you
either don't do one or you don't have to do any
because that would be -- you know, you coul dn't
enforce it, so what |'m suggesting is, if appropriate,
| woul d be happy to confer with Judge Jackson if
he thought that he wanted that stay lifted earlier
for purposes of the redistricting under the 7-3-1
so that that sonehow affects the case he has or if
he is happy to -- to see whether that's a nobot issue
based on the Novenber elections as well, but if for
sone reason | don't conmunicate with Judge Jackson
once that's done, then obviously I will lift the
stay so that the Gty would draw the districts so
that they could properly be anal yzed for whether they

meet the federal standard.
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Do you-all think that that's a
reasonabl e way to proceed? Again, it's a mxture of
I aw.

MR, BOYNTON: Well, | think that's kind
of what the parties had contenpl ated w t hout having
this hearing today. So, again, | need to present
this to our Gty Council, but | think that is an
anenabl e possibility with the Gty.

THE COURT: And the reason | -- this --
by having this -- this ruling, we're not going back
and forth too and changing positions, but it also --
assum ng -- and the governor vetoed it for that
reason, which -- which is stated, and there is
plenty of authority for the legislature not to act
when there is a pending |lawsuit and vice versa, for
the Court not to act on this, so -- so | think this

frees that up.

MR, GOODW N. | conpletely agree, Your
Honor. | think fromthe plaintiffs' perspective
that's very reasonable. It allows the referendum
to go -- to go forward, | understand your ruling,

and then to make determ nations after that. The only
caveat we have in that, obviously, is how fast the
Federal Court starts to nove, and then we can al ways

have those di scussions that you referenced, Your
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1 Honor .

2 MR. BOYNTON: We can cone back.

3 MR GOODWN:. And we can cone back, if

4 necessary, so | think that's a very fair ruling, Your
5 Honor .

6 THE COURT: That's -- that's what |

7 | thought. So if for sone reason -- and that's

8 | clearly the wishes of the Federal Court. |[If they

9 | want to -- to wait, then by all nmeans they can do

10 | the sane. |If for sonme reason the Federal Court

11 i nsists on noving forward, then, you know, | wll

12 lift the stay and -- and I'll order that portion be
13 | done.

14 MR. BOYNTON: Al so, because obviously
15 | we have to communicate with our client, is the Court
16 | anenable during this tine to allowing an interlocutory
17 | appeal under Virginia Code 8.01-267?

18 THE COURT: That's the other issue |

19 | was going to say, if you-all -- | nean, this is

20 not a final order because it doesn't grant relief

21 | and so --

22 MR. BOYNTON: So we can use the

23 i nterl ocutory --

24 THE COURT: Well --

25 MR GOODWN  Well, you know, from --
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fromour position, obviously the Gty, you know,

is free to appeal if they want, but ny understandi ng
Is that at least the -- as far the interlocutory,
you know, we woul d suggest that it probably

woul dn't be necessary, Your Honor, because the

ref erendum woul d probably -- because we're going to
go to this referendum and then if -- if the -- |
think -- and this is -- | don't know how Cty Council

Isinclined to rule, but | think if the referendum
cones forward that 7-3-1 is the systemthat they
want, then I think that would noot -- al nbst noot

t hi ngs because the Gty would be prepared to nove
forward on that if that's what they so choose.

THE COURT: There wouldn't need to be
any | egislative decision. O course, the legislature
could act on their own, | suppose, or could overrule
by statute, but let me -- it's been a while since
|"ve | ooked at the interlocutory appeal statute,
but | know -- and | would hear fromyou-all, but I
woul d need to certify that this is an issue that
needed to be resolved before. Does it require
consent, or | guess | could hear objections at the
tinme,

MR. BOYNTON: Yeah, and there has been

a process that we could -- if it's opposed, we can
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argue it with you, but | wanted to report to ny
Council tonorrow that at |east the Court is
prelimnarily open to that idea.

THE COURT: Well, | would say this,

Il will allowyou-all to put it back on the docket
as soon as possible for that to be argued because

| think I would have -- | would have to nake that
certification, and | haven't |ooked at the statute
and the law in a while to consider whether or not
that was -- | would want to hear argunent from both
si des.

MR. BOYNTON: Fair enough.

MR GOODWN:. | think that's fair, Your
Honor .

MR. BOYNTON: And that is contenpl ated by
the statute so --

THE COURT: So you'll draft the order?

MR, GOCDW N:  Yes, Your Honor.

THE COURT: And -- and of course it's
not a final order. It's an order on the notion --
granting the summary judgnent on the validity of
t he ordi nance only and then staying the -- staying
the --

MR. BOYNTON: | mght ask the Court

to delay the entry of the order because of the
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interlocutory discussion. W don't want to run
outside the tinme for -- | think the tinme we have

to actually appeal it after the order is entered,

and so --
THE COURT: Right.
MR. BOYNTON. It's a timng issue there.
MR GOODW N. That's not objectionable
fromthe plaintiffs. | think they should have the

opportunity -- the Cty should have the opportunity
to argue it wthout being prejudiced by the timng,
sol -- 1 think we're fine to delay that.

MR, BOYNTON: We'lIl work on | anguage in
the interim though.

THE COURT: And if -- but | would
say within a reasonable tinme nake that determ nation,
submt the order, and if you need to -- and if
we're going to have a hearing on the nerits of
the interlocutory appeal, then just obviously
bring the order at that tinme and we'll deal with it
t hen.

MR. BOYNTON. Fair enough.

THE COURT: O herwise, if not, just
submt it with endorsenents.

MR, GOODW N: G eat.

MR. BOYNTON:. Fair enough.
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MR. GOODW N. Fair enough, Your Honor.
Thank you very much, Your Honor.

(The proceedi ngs were concluded at 11:05
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COVMONVWEALTH OF VIRG NI A AT LARGE, to wt:
|, Tracy B. Marinelli, RPR a Notary Public
for the Commonwealth of Virginia at Large,
of qualification in the Grcuit Court of the Cty
of Chesapeake, Virginia, and whose conm ssion expires
July 31, 2026, do hereby certify that these
proceedi ngs were recorded in Stenotype by nme and
reduced to typescript under ny direction; and that to
the best of ny ability the foregoing constitutes a
true, accurate, and conplete transcript of such
proceedi ngs.
| further certify that I amnot rel ated
to nor otherw se associated wth any counsel or party
to this proceeding, nor otherwise interested in the
event thereof.
G ven under ny hand this 2nd day of July,
2025 at Norfol k, Virginia.
D\NUQUI B Mmoo )
Tracy B.JNhrineIIi, RPR
Notary Registration No. 212131
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VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OF VIRGINIA BEACH
LINWOOD BRANCH, et al.,.

Plaintiffs,

V. Case No.: CL24-322
CITY OF VIRGINIA BEACH, et al.,

Defendants.

MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT

COME NOW, Plaintiffs Linwood Branch, Don Horsely, Steve Simpson, LaTonya
Robertson and on behalf of all other qualified voters of the City of Virginia Beach similarly situated
(collectively, “Plaintiffs”), by counsel, hereby file this Memorandum in Support of their Motion
for Summary Judgment against all Defendants, and respectfully state as follows:

INTRODUCTION

At issue in this case is the validity of the City of Virginia Beach’s (the “City™) action
abolishing its three statutorily mandated at-large seats from its city council. The City took this
action despite having no legal authority for doing so. To be sure, the City has searched high and
low for any plausible legal authority to justify its actions. But its shifting justifications—ranging
from a vacated federal court order, to a self-declared (but never adjudicated) violation of the
Virginia Voting Rights Act, to a statute that on its face does not apply to at-large seats, and even to
a “public opinion poll”—confirm what this Court has already determined: that the City’s
elimination of its at-large seats was ultra vires. This Court should reaffirm that ruling and grant

Plaintiffs’ motion for summary judgment.



Case 2:18-cv-00069-RAJ-DEM  Document 342-2  Filed 08/21/25 Page 3 of 42 PagelD#
10769

UNDISPUTED FACTUAL BACKGROUND

In 1962, the General Assembly of Virginia enacted the City Charter of Virginia Beach (the
“Charter”). The Charter established the government structure for the newly formed city, which was
created through the consolidation of Virginia Beach and Princess Anne County. Specifically, the
Charter provided for a governing body of ten city councilmembers and a mayor that were each
elected at-large by all the qualified voters of the City. See City Charter of Virginia Beach, § 3.01A
(hereinafter, Charter]. For seven members of the city council, however, the Charter established
seven residency “boroughs” and imposed a residency requirement for councilmembers living in
those boroughs. /d. § 3.01B. The Charter imposed no residency requirement on the other three
councilmembers or the mayor, who could thus live anywhere within the City. This all at-large
system—referred to herein as the “at-large system”—remained in place for the ensuing five
decades.

In 1995, the General Assembly amended the Charter. As most relevant here, the General
Assembly renamed the “boroughs” as “districts.” See 1995 Act. ch. 249. In addition, the
amendment provided that the “boundaries and names of such districts” would be established by
March 1 the following year, “and thereafter the boundaries shall be adjusted periodically as may
be necessary to ensure that the populations of the districts remain approximately equal.” Id. The
at-large system remained in place.

In 2017, two citizens of Virginia Beach filed a federal lawsuit challenging the at-large
system under Section 2 of the federal Voting Rights Act. See 52 U.S.C. § 10301 ef seq. They
contended that the at-large system violated Section 2 by allegedly diluting the vote of minority
voters in the City and thus prevented them from electing representatives of their choice. See

Holloway v. City of Va. Beach, 531 F. Supp. 3d 1015, 1026-27 (E.D. Va. 2021). The plaintiffs
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therefore sought an order requiring the adoption of a new system that complied with Section 2. Id.
at 1027.

In 2021, while that litigation was still ongoing, the General Assembly enacted HB 2198,
which ended the at-large system. As relevant here, HB 2198 provided that, “in a locality that
imposes district-based or ward-based residency requirements for members of the governing body,
the member elected from each district or ward shall be elected by the qualified voters of that district
or ward and not by the locality at large.” Va. Code § 24.2-222 (codifying HB 2198). The result of
HB 2198 was that the City’s seven councilmembers subject to residency requirements were no
longer elected at-large but rather elected exclusively by the voters in their respective districts.
Therefore, seven members of the City Council would be elected by voters in their districts, the
three other members would be elected at-large, and the mayor would be elected at large. This
system has been referred to as the “7-3-1 System” throughout this litigation.

Despite the enactment of HB 2198, the federal district court proceeded to rule on the merits
of the plaintiffs’ challenge to the old at-large system. After a bench trial, the court concluded that
the at-large system diluted the vote of a coalition “composed of Hispanic, Black, and Asian voters,”
rather than any single minority group. 531 F. Supp. 3d at 1056, 1101.! The court therefore enjoined
the use of the at-large system that had already been abolished by HB 2198. In December 2021, as

aremedy for this purported violation, the court adopted a recommendation from a court-appointed

! Although the City purports to rely on the evidence in Holloway, it has made clear that it is not relying on a “coalition”
claim but rather on a claim relating solely to black voters. See City Defs.” Dem. Reply 18-19. The City’s strategic
retreat from the “minority coalition” theory of voting rights is wise given the legal infirmity of the theory—as amply
demonstrated by the Attorney General of the Commonwealth in his recent letter opining on the validity of the 7-3-1
System in response to a request from the Mayor of Virginia Beach. Letter from Attorney General Miyares to Mayor
Dyer (Jan. 30, 2025), attached hereto as Exhibit A. The use of a “minority coalition” to demonstrate voter dilution
was recently and unequivocally rejected by the en banc United States Court of Appeals for the Fifth Circuit in Petteway
v. Galveston Cnty.. 111 F.4th 596, 603 (5th Cir. 2024) (“[T]his court holds that Section 2 of the Voting Rights Act does
not authorize separately protected minority groups to aggregate their populations for purposes of a vote dilution
claim.”); see also Nixon v. Kent Cnty,, 76 F.3d 1381, 1393 (6th Cir. 1996) (rejecting minority coalition claims under
Section 2 of the Federal Voting Rights Act).
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Special Master and ordered the City to implement a plan that increased the number of districts to
ten, eliminated the three at-large seats on the city council, and abolished at-large voting with the
exception of the mayor. See Holloway v. City of Va. Beach, No. 2:18-cv-69, 2021 WL 6199585
(E.D. Va. Dec. 22, 2021). This plan—ten councilmembers elected in single-member districts and
a mayor elected at-large—has been referred to as the “10-1 Plan.” Although the City appealed the
district court’s judgment, the City made preparations for its 2022 elections to proceed under the
court-ordered 10-1 Plan pending appeal.

In July 2022, the Fourth Circuit vacated the district court’s judgment. Holloway v. City of
Va. Beach, 42 F.4th 266, 270 (4th Cir. 2022). Specifically, the Court held that HB 2198 had mooted
the plaintiffs’ challenge to the superseded at-large system and thus deprived the district court of
jurisdiction. Id. at 272. As the Fourth Circuit explained, HB 2198 “eliminated the unusual Virginia
Beach all-at-large system at the heart of this case, leaving the district court without jurisdiction to
rule on the legality of that system and thus without jurisdiction to direct a remedy.” Id. at 272-73.
“Only three seats remain subject to at-large voting” after HB 2198, the court continued, “and those
seats lack the residency requirements that made most of the City’s prior at-large elections
especially burdensome for minority candidates and dilutive of minority votes.” Id. at 274-75.
Therefore, HB 2198 “eliminat[ed] some of the chief offending features of the City’s challenged
system” and brought “it more closely into line with those used by cities of comparable size in
Virginia and cited favorably by the district court.” Id. at 275. Although the plaintiffs urged the
court to hold “that a new, HB 2198-compliant system—one in which candidates for some, but not
all, City Council seats must run at-large—may itself violate Section 2,” the Court declined to
consider their argument because “that is a claim that they must plead and prove first in the trial

court.” Id. at 273. Thus, the Fourth Circuit vacated the district court’s judgment and remanded.
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Although the court vacated the 10-1 Plan in July 2022, the City had no choice but to use it
for the 2022 fall elections for city council because “the Fourth Circuit issued that ruling too late
for the City to adopt and implement a new redistricting plan for the 2022 elections.” See Defs.’

Consolidated Br. in Supp. of Mot. to Dismiss and in Opp’n to Mot. to Stay, Holloway v. City of Va.
Beach, No. 2:18-cv-69, ECF No. 308 at 2 (E.D. Va. Oct. 18, 2022). And the City cited “election
exigencies” as a basis for continuing “to use a court-configured plan, even though the court erred
in imposing it.” Id. The 2022 elections proceeded under the 10-1 Plan.

The following year, despite the Fourth Circuit’s vacatur of the court-ordered 10-1 Plan, the
City decided to adopt it anyway. Specifically, in August 2023, the City enacted a redistricting
ordinance that formally adopted the 10-1 Plan as its own. See Va. Beach Ordinance 3749EE (Aug.
15, 2023) (“2023 Redistricting Ordinance™).? As relevant here, the 2023 Redistricting Ordinance
cites a constitutional provision and two statutes as the source of the City’s authority to enact the
10-1 Plan. See id. at 3 (citing Va. Const. art. VI, § 5, and Va. Code §§ 24.2-304.1(B), 24.2-311(E)).
In the ordinance, the City Council further rested its decision on a “public opinion” poll that showed
“support for a 10-1 system,” the Virginia Attorney General’s decision not to register a preclearance
objection to the 10-1 Plan,® and the district court’s order in Holloway that had been vacated over a
year prior. /d. at 2-3.

This lawsuit soon followed. Each of the Plaintiffs are qualified voters of the City of Virginia
Beach. They seek declaratory, injunctive, and mandamus relief with respect to the City Council’s

unlawful attempt to use the 2023 Redistricting Ordinance to abolish the Charter’s three at-large

2 A copy of the 2023 Redistricting Ordinance is attached as Exhibit B to the Complaint,
8 Notably, the 2023 Redistricting Ordinance does not claim that the Virginia Voting Rights Act provides independent
authority for adopting the 10-1 Plan.
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seats. As Plaintiffs” Complaint and briefing explains, the adoption of the 2023 Redistricting
Ordinance was ultra vires and is void ab initio.

The City filed demurrers and special pleas in bar. It raised a host of threshold arguments
relating to standing, ripeness, and the Plaintiffs’ cause of action. This Court rejected them all.* See
Aug. 19, 2024, Mem. Order at 3-7 (“Order”), a copy of the Order is attached hereto as Exhibit B.
The City contended that the 2023 Redistricting Ordinance was permissible under the City’s
constitutional and statutory authority to redistrict. See id. at 7 (citing Va. Const. art. VII, § 5, and
Va. Code §§ 24.2-311(E), 24.2-3041(B)). Invoking the “Dillon Rule”— i.e., the principle that local
governments may exercise only those powers either expressly granted by the General Assembly
or fairly implied from those expressly granted powers—the Court canvassed the relevant
constitutional and statutory authority and held that the City did not have authority to outright
abolish the at-large seats in the Charter. See id. at 11.

Finally, the City argued that the Virginia Voting Rights Act (“VVRA?”) obligated the City
to adopt the 10-1 Plan in contravention of the Charter and HB2198. Again, this Court rejected the
argument. As it explained, the VVRA “does not expressly provide that it modifies city charters,”
and the Court was “unable to conclude that authority for the city council to abolish the three at-
large city council seats is necessarily or fairly implied from the expressly granted powers” of the
City. Id. at 11-12. In sum, “the court conclude[d] that there was no authority, except the now
vacated Federal court order, for the city council to abolish the three at-large city council seats.” Id,

at 12.

4 Plaintiffs also sought a temporary injunction requiring the City to conduct the 2024 election under the 7-3-1 System,
but the Court declined to grant that injunction and further declined to grant injunctive relief with respect to the 2022
election.
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LEGAL STANDARD

The law pertaining to summary judgment is well-settled. Virginia Supreme Court Rule 3:20
provides that summary judgment upon all or any part of a claim may be granted to a party entitled
to such judgment “where no ‘material fact is genuinely in dispute’ and the moving party is entitled
to judgment as a matter of law.” Ranger v. Hyundai Motor Am., 302 Va. 163, 169 (2023) (quoting
Va. Sup. Ct. R. 3:20). Based on this standard “[i]t follows that immaterial facts genuinely in dispute
or material facts not genuinely in dispute do not preclude the entry of summary judgment.”
AlBritton v. Commonwealth, 299 Va. 392, 403 (2021). Accordingly, courts routinely grant
summary judgment as a matter of right when the dispute concerns pure questions of law. Gen.
Accident Fire & Life Assurance Corp. v. Cohen, 203 Va. 810, 814 (1962).

In Virginia, “[s]tatutory interpretation is a pure question of law.” Jefferson v.
Commonwealth, 298 Va. 1, 12 (2019); see, e.g., City of Emporia v. Cnty. of Greensville, 81 Va.
App. 28, 35 (2024) (holding that the circuit court’s interpretation of a statute was a “purely legal
issue”); Spellmanv. Chesapeake City Sch. Bd., 106 Va. Cir. 50, 52, 54 (Chesapeake 2020) (granting
summary judgment) (Smith, J.). And, as pertinent here, the Dillion Rule analysis requires this
Court to interpret the General Assembly’s statutory enactments to determine the breadth of the
City’s authority granted therein. Such a purely legal exercise in statutory interpretation under the
Dillon Rule is therefore proper for adjudication on summary judgment. See, e.g., City of Va. Beach
v. Christopoulos Family, L.C., 54 Va. Cir. 95, 108 (Va. Beach 2000) (this Court applying the Dillon
Rule and granting summary judgment to a landowner upon finding that Virginia Beach acted ultra
vires), Pritchett v. City of Petersburg City Council, 105 Va. Cir. 265, 465 (Petersburg 2020)

(applying the Dillon Rule and granting a motion for summary judgment); In re Zoning Ordinance
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Amends. Enacted by the Bd. of Supervisors, 67 Va. Cir. 462, 467, 493 (Loudon Cnty. 2004)
(applying the Dillon Rule and granting partial summary judgment).

ARGUMENT
L. The City Lacks Power To Abolish The At-Large Seats For City Council.

The Commonwealth of Virginia strictly adheres to the Dillon Rule. Richmond v. Confrere
Club of Richmond, Inc., 239 Va. 77, 79 (1990). Under the Dillon Rule, “local governing bodies
‘have only those powers that are expressly granted, those necessarily or fairly implied from
expressly granted powers, and those that are essential and indispensable.’” Va. Elec. & Power Co.
v. City of Chesapeake, 95 Va. Cir. 106, 109-10 (Chesapeake 2017) (quoting Sinclair v. New
Cingular Wireless PCS, 283 Va. 567, 576 (2012)) (Smith, J.). Consequently, the Dillon Rule is “a
rule of strict construction: ‘[i]f there is a reasonable doubt whether legislative power exists, the
doubt must be resolved against the local governing body.”” Sinclair, 283 Va. at 576 (quoting Bd. of
Supervisors v. Reed’s Landing Corp., 250 Va. 397, 400 (1995) (emphasis added)).

The court must “first examine the plain terms of the legislative enactment to determine
whether the General Assembly expressly granted a particular power to the municipal corporation.”
Marble Techs., Inc. v. City of Hampton, 279 Va. 409, 418 (2010). If the power is not expressly
granted, the court may “determine whether the power . . . is necessarily or fairly implied from the
powers expressly granted by the statute.” Id. (quoting City of Chesapeake v. Gardner Enters., 253
Va. 243,247 (1997)); see Dumfries-Triangle Rescue Squad, Inc. v. Bd. of Cty. Supervisors of Prince
William Cnty., 299 Va. 226, 235 (2020) (“a necessary implication” is one “so strong in its
probability that anything to the contrary would be unreasonable.” (internal quotations omitted)).

However, the Supreme Court of Virginia has cautioned that the doctrine of implied powers “should
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never be applied to create a power that does not exist or to expand an existing power beyond
rational limits.” Dumfries-Triangle Rescue Squad, Inc., 299 Va. at 235.

Here, there is no statutory authority granting the City express or implied power to abolish
the City’s at-large seats. The Charter requires that the City Council “shall consist of eleven
members, including the mayor, one member to be elected by the city at large from the residents of
each of the seven districts and three members and the mayor to be elected by and from the city at
large.” Charter § 3.01(A). After the General Assembly enacted HB 2198, the members in the seven
residency districts could no longer be elected at-large but instead are elected within their respective
districts. The resulting system was seven single-member districts, three at-large seats, and the
mayor—the 7-3-1 System. No statute confers authority on the City to abolish those three at-large
seats guaranteed by the Charter. And the City’s statutory authority to redistrict single-member
districts does not extend to abolishing at-large seats. As this Court previously recognized, “there
was no authority, except the now vacated Federal court order, for the city council to abolish the
three at-large city council seats.” Order at 12. Therefore, the City’s attempt to adopt the 10-1 Plan
is ultra vires and is void under Virginia law.

The City cites three provisions that, it says, grant the City power to abolish its three at-
large seats. It first cites Article 7, § 5, of the Virginia Constitution, which provides first that
elections for local governing bodies shall occur “in the manner provided by law.” The provision
then authorizes local governing bodies to redistrict, “in a manner provided by law,” every ten years
“[i]f the members are elected by district”:

If the members are elected by district, the district shall be composed
of contiguous and compact territory and shall be so constituted as to
give, as nearly as is practicable, representation in proportion to the
population of the district. When members are so elected by district,

the governing body of any county, city, or town may, in a manner
provided by law, increase or diminish the number, and change the
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boundaries, of districts, and shall in 1971 and every ten years
thereafter, and also whenever the boundaries of such districts are
changed, reapportion the representation in the governing body
among the districts in a manner provided by law.

Va Const. art. 7, § 5.

The City invokes this constitutional provision alongside two statutes that also relate to
decennial redistricting. First, Virginia Code § 24.2-304.1 effectively implements Article 7, § 5 of
the Constitution by again providing the local governing body authority to redistrict every ten
years—but it specifies that this authority applies only “[i]f the members are elected from districts
or wards and other than entirely at large from the locality”:

If the members are elected from districts or wards and other than
entirely at large from the locality, the districts or wards shall be
composed of contiguous and compact territory and shall be so
constituted as to give, as nearly as is practicable, representation in
proportion to the population of the district or ward. In 1971 and
every 10 years thereafter, the governing body of each such locality
shall reapportion the representation among the districts or wards,
including, if the governing body deems it appropriate, increasing or

diminishing the number of such districts or wards, in order to give,
as nearly as is practicable, representation on the basis of population.

Va. Code § 24.2-304.1(B) (emphasis added). Second, the City cites Virginia Code § 24.2-311(E),
which merely provides that decennial redistricting preempts a local body’s governing charter: “In
the event of a conflict between the provisions of a decennial redistricting measure and the
provisions of the charter of any locality, the provisions of the redistricting measure shall be deemed
to override the charter provisions to the extent required to give effect to the redistricting plan.” Va.
Code § 24.2-311(E).

The City’s logic in relying on these provisions works in a few steps. First, the City says the
at-large seats in the Charter are properly termed “at-large districts.” Second, Article 7, § 5 of the
Constitution and § 24.2-304.1 both permit the City to change the number and size of districts

during a decennial redistricting. See Va. Const. Art. 7, § 5 (authorizing local governing bodies to

10
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“increase or diminish the number, and change the boundaries, of districts” as part of a decennial
redistricting); Va. Code § 24.2-304.1(B) (authorizing local governing bodies to “reapportion the
representation among the districts or wards, including . . . increasing or diminishing the number of
such districts or wards”). Third, the Redistricting Ordinance of 2023 is authorized by these
provisions, the City’s argument goes, because it merely changed the number and size of “districts,”
including the “at-large districts” as part of a decennial redistricting. And because § 24.2-311(E)
provides that “a decennial redistricting measure . . . shall be deemed to override the charter,” the
City says, the 2023 Redistricting Measure preempts the City’s charter. QED.

The flaw in the City’s argument is in the third step: Neither Article 7, § 5, nor § 24.2-304.1
apply to at-large seats or permit the City to abolish them from the Charter. By their terms, both
provisions apply only when “members are elected by district”—which is the opposite of being
elected at large. Indeed, § 24.2-304.1 makes this distinction express. First, Subsection (A) of that
provision authorizes local governing bodies to conduct elections “(i) at large from the county, city,
or town; (ii) from single-member or multi-member districts or wards, or any combination thereof;
or (iil) from any combination of at-large, single-member, and multi-member districts or wards.”
Va. Code § 24.2-304.1. It thus acknowledges a distinction between being elected “at large,” being
elected from a “single-member” district, and being elected from a “multi-member” district. But
Subsection (B)—the section on which the City relies—applies only “[i]f the members are elected
from districts or wards and other than entirely at large from the locality.” Id. (emphasis added).
And the power the City relies on in Subsection (B) only grants a locality the authority of
“increasing or diminishing the number of such districts or wards.” Id. (emphasis added). “‘Such’
means ‘that or those; having just been mentioned.”” Joyce v. Commonwealth, 82 Va. App. 519, 555

(2024) (quoting Such, Black's Law Dictionary (11th ed. 2019) (brackets omitted)); see also Roman

11
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v. Ondeo Degremont, Inc., 47 Va. App. 773, 778-79 (2006) (“‘Such’ is a descriptive and relative
word” that “refers to what has been specified, and means the same as has been theretofore

2%

mentioned.”” (internal quotations omitted)). Thus, the General Assembly’s use of the word “such”
modifies the word “districts” to relate back to the “those” districts “having just been mentioned”
at the beginning of Subsection (B)—i.e., the districts where “the members are elected from districts
or wards other than entirely at large from the locality.” Va. Code § 24.2-304.1(B) (emphasis added).
Therefore, the only districts the City may increase or diminish in number are those with seats
elected other than “at large from the locality,” and the City’s power in Subsection (B) does not
extend to seats, like those at issue here, elected “at large.”

Further textual indicators confirm this understanding. Most significantly, the City’s power
to “increase or diminish” districts is tied to the City’s duty to maintain equally apportioned districts.
For example, Article 7, § 5, provides that, when “members are elected by district, the district shall
be composed of contiguous and compact territory and shall be so constituted as to give, as nearly
as is practicable, representation in proportion to the population of the district.” To fulfill this duty
of equal apportionment among districts, Article 7, § 5, permits the City to “increase or diminish
the number, and change the boundaries, of districts.” /d. Similarly, § 24.2-304.1(B) links the power
of “increasing or diminishing the number of such districts” with the duty of ensuring the districts
are “composed of contiguous and compact territory” and “to give, as neatly as is practicable,
representation on the basis of population.”

These provisions obviously do not apply to at-large seats. An at-large election, by definition,
encompasses the entire voting unit of the City. Therefore, there are no “boundaries,” Va. Const.
Art. 7, § 5, for the City to adjust to ensure that the district is “composed of contiguous and compact

territory,” id.; Va. Code § 24.2-304.1(B). Similarly, there is no adjusting an at-large seat to make

12
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“representation on the basis of population.” Va. Code § 24.2-304.1(B). The “population” is the
entire City, and there is no other “district” to compare it to for purposes of ensuring “representation
in proportion to the population.” Id.

Indeed, the Virginia Attorney General has endorsed precisely this reading of Article 7,
Section 5. In 1981, a member of the General Assembly sought the Attorney General’s opinion as
to whether the redistricting provision in Article 7, § 5, applied to at-large seats for a city’s
governing body that were subject to residency requirements. See 1981-82 Va. Op. Atty. Gen. 90,
1981 WL 141167, at *1 (Dec. 30, 1981). The Attorney General concluded that “the city is not
required to reapportion such districts under Art. [7], § 5 of the Virginia Constitution” because “the
charter provides for all candidates to be elected at large,” while the constitutional provision applies
only to “districts” that “are concerned with representation in proportion to the population of the
districts.” Id. at *1-2. That the General Assembly enacted Virginia Code § 24.2-304.1(B) against
this backdrop in Article 7, § 5 provides further evidence that the statutory provision does not apply
to at-large seats. City of Winchester v. Am. Woodmark Corp., 250 Va. 451, 458 (1995) (“[W]e have
repeatedly held that the General Assembly is presumed to have knowledge of the Attorney
General’s interpretation of statutes, and the General Assembly’s failure to make corrective
amendments evinces legislative acquiescence in the Attorney General’s interpretation.”).

Moreover, apart from making a hash of the relevant provisions, the City’s reading would
prove far too much. If § 24.2-304.1(B) permitted the City to abolish an at-large seat as codified by
a city charter, as the City suggests, then that provision would allow every city in the
Commonwealth with at-large voting in its charter to unilaterally override (really, amend) that
charter and replace the at-large system with multimember districts under the guise of “redistricting.”

This result follows, the City contends, even though Virginia law expressly reserves the power to

13
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amend city charters for the General Assembly. See Pritchett, 105 Va. Cir. at 467 (“The General
Assembly alone is responsible for creating and amending a city's charter.”); see also Va. Const. art.
VIL § 1 (defining “special act” as ““a law applicable to a county, city, town, or regional government
and for enactment shall require an affirmative vote of two-thirds of the members elected to each
house of the General Assembly.”); Va. Const. art. VIL, § 2; Va. Code § 15.2-200, et. seq. (detailing
the requirements to amend a City Charter). There is not even a hint that the General Assembly
granted this transformative power through § 24.2-304.1(B). MAD Properties, LLC v. Cnty. of
Augusta, 83 Va. App. 141, 157 (2024) (“[TThe General Assembly does not generally hide elephants
in mouse holes.” (internal quotations omitted)).

In addition, the General Assembly’s 1995 amendment of the Charter likewise forecloses
the City’s arguments. As this Court previously recognized in its prior Order, the same General
Assembly that enacted § 24.2-304.1(B) also amended the Virginia Beach Charter in 1995. Order
at 11. And when the General Assembly renamed the City’s “boroughs” as “districts,” it provided
only that “the boundaries shall be adjusted periodically as may be necessary to ensure that the
populations of the districts remain approximately equal.” See 1995 Acts ch. 697, § 1. This more
specific—indeed /afer—enactment “must be construed to be a qualified amendment of the general
law, and controlling in the locality to which it applies.” City Council of Alexandria v. Lindsey
Trusts, 258 Va. 424, 428 (1999); see also Chesapeake Hosp. Auth. v. State Health Comm 'r, 301
Va. 82, 96 (2022) (“Under the rules of statutory construction, when one statute speaks generally
on an issue and another addresses the same issue in a more specific manner, the two should be
harmonized, if possible, and where they conflict, the latter prevails.” (internal quotations omitted)).
Therefore, although § 24.2-304.1(B) generally granted cities the power to increase or diminish the

number of districts not elected at large, the General Assembly subsequently and specifically

14
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amended the Charter and permitted it only to adjust boundaries. This more specific amendment
thus precludes the City from abolishing any districts, and limits it to merely adjusting their
boundaries.

In sum, the Charter established a ten-member city council to be elected at large while seven
seats had residency requirements. When the General Assembly enacted HB 2198, it converted the
seats with residency requirements from at-large elections to single-member district elections—
leaving the other at-large seats and the mayor intact, resulting in the 7-3-1 System. No provision
of law confers authority on the City to eliminate the three remaining at-large seats guaranteed
under the Charter. Therefore, the City lacked power to enact the 2023 Redistricting Ordinance, and
its attempt to do so was and remains an ultra vires act.

1L The Virginia Voting Rights Act Neither Requires Nor Permits The City To Abolish Its
At-Large Seats.

In its exhaustive search for some legal justification for its actions, the City has for the first
time in this litigation, taken the position that the 10-1 Plan is required by the Virginia Voting Rights
Act. First, the City says that it has concluded that the 7-3-1 System would dilute the voting strength
of black voters. City Defs.” Dem. Reply at 7. Second, it has asserted that “changing” from the 10-
1 Plan to the 7-3-1 System would constitute a “retrogression” because the 7-3-1 System “could not
match the Black opportunity of the 10-1 plan.” Id. at 8. The City has therefore cited its alleged
“compliance” with the VVRA as a defense to this suit. This argument fails as a matter of law
because the VVRA neither requires nor permits the City to abolish the at-large seats enshrined in
the City’s charter, and the 10-1 Plan is not a lawful baseline for assessing retrogression.

A. The City May Take Action Pursuant To The Virginia Voting Rights Act Only
In The Exercise Of Its Lawful Power.

The City has contended that its adoption of the 10-1 Plan is required in order to comply

with VVRA’s prohibition on at-large voting “that impairs the ability of members of a protected
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class . . . to elect candidates of its choice or its ability to influence the outcome of an election.” Va.
Code § 24.2-130(A). In support of its argument, the City invokes expert reports used against it in
the Holloway litigation that led to the since-vacated district court judgment. See City Defs.” Dem.
Reply at 7. And the City declares that it now “offers unrefuted evidence that voting is polarized”
between white and black voters in Virginia Beach and that three black “opportunity or influence
seats are not possible in a 7-3-1 system.” Id. at 18. For similar reasons, according to the City,
declining to go forward with the 10-1 Plan would constitute an unlawful “retrogression” under the
VVRA. See Va. Code § 24.2-129(A). Given these newly discovered conclusions, the argument
goes, the City was obligated to adopt the 10-1 Plan in place of the 7-3-1 System under the VVRA—
even if the City has no statutory authority to do so.

This argument fails. “Proper construction seeks to harmonize the provisions of a statute
both internally and in relation to other statutes.” Parrish v. Callahan, 78 Va. App. 630, 643 (2023)
(brackets omitted). Here, there is no textual indication whatsoever that the General Assembly
intended to grant a judicial power to the City—the remedial power to abolish its statutorily
prescribed at-large seats—through its own interpretation of the VVRA. Indeed, as this Court
previously emphasized, the same General Assembly that enacted the VVRA promptly enacted HB
2198, Order at 11-12, and it is simply not plausible that the General Assembly enacted the VVRA
and then immediately violated it by imposing the 7-3-1 System. Richmond v. Bd. of Supervisors,
199 Va. 679, 685 (1958) (“where two statutes are passed by the same session of the legislature, as
was the case here, that fact furnishes strong evidencé that they were intended to stand together.”).
Therefore, this Court correctly concluded that the VVRA “does not expressly provide that it
modifies city charters.” Order at 11. Nor does the VVRA provide that it modifies the Dillon Rule

or § 24.2-304.1(B). Thus, the proper way to “harmonize” the provisions of the VVRA with the
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existing limits on the City’s power is straightforward: The City may take actions that it deems
necessary to comply with the VVRA if it has the power to take that action.

Article 7, § 5, of the Virginia Constitution provides an example. That provision authorizes
the City to adjust the “boundaries” of single-member districts as part of a decennial redistricting
to equalize their populations. See Va. Const. art. 7, § 5. If the City determined that adjusting those
boundaries in a particular way would violate the VVRA, then the City could use compliance with
the VVRA to justify a decision to adjust the boundaries in a different way. What the City cannot
do, however, is cite the VVRA as a basis for taking a wholly different action for which there is no
constitutional or statutory authority whatsoever. The Dillon Rule forecloses that type of municipal
creativity in the absence of legislative text. See, e.g., Reed's Landing Corp., 250 Va. at 400 (any
doubt regarding a local government’s power “must be resolved against the local governing body™);
Confrere Club of Richmond, Inc., 239 Va. at 80; Stallings v. Wall, 235 Va. 313, 315-16 (1988);
Winchester v. Redmond, 93 Va. 711 (1896) (adopting the Dillon Rule and holding that “[a]ny fair,
reasonable doubt concerning the existence of power is resolved by the courts against the
corporation, and the power is denied.”). Therefore, the VVRA provides no justification for the
City’s attempt to exceed the powers granted to it by the General Assembly and abolish the three
at-large seats assured by the Charter.

B. The City’s One-Time Implementation Of A Since-Vacated Court Order Is Not
The Baseline For Purposes Of Measuring “Retrogression.”

In addition to raising a defense based on vote “dilution,” the City has also argued that the
use of the existing 7-3-1 System would constitute “retrogression” in violation of the VVRA.
Demurrer Reply at 16-17. Specifically, it has contended that “the 10-1 plan serves as the

benchmark plan” for measuring “retrogression” because the Attorney General precleared it. Id. at
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7. And “[b]ecause a 7-3-1 plan could not match the Black opportunity of the 10-1 plan, it would
be retrogressive.” Id. at 8.

This argument is also meritless. Prior to the 2023 Redistricting Ordinance, the 10-1 Plan
was used only pursuant to the district court’s order in Holloway. But as noted above, that judgment
was vacated because, after enactment of HB 2198, the district court was “without jurisdiction to
rule on the legality of” the old at-large system “and thus without jurisdiction to direct a remedy.”
Holloway, 42 F.4th at 272-73. To vacate a judgment “is to nullify the judgment entirely and place
the parties in the position of no trial having taken place at all.” United States v. Williams, 904 F.2d
7, 8 (7th Cir. 1990) (citing United States v. Lawson, 736 F.2d 835 (2d Cir. 1984); see also
Associated Gen, Contractors of Ohio, Inc. v. Drabik, 250 F.3d 482, 491 (6th Cir. 2001) (“When a
judgment is vacated it is legally void and unenforceable.”). Accordingly, the 10-1 Plan—which
was used exclusively due to the now-vacated judgment—cannot constitute a lawful “benchmark”
for purposes of measuring retrogression under the VVRA because it, like the judgment itself, “is
legally void and unenforceable.” Drabik, 250 F.3d at 491.

Although analyzing a retrogression claim under the federal Voting Rights Act, the United
States Supreme Court’s decision in Riley v. Kennedy, 553 U.S. 406 (2008), is illustrative. That case
involved the process for filling midterm vacancies on the Mobile County Commission, which was
the governing body of Mobile County, Alabama. Id. at 413. Prior to 1985, in the event of a midterm
vacancy, the Governor would appoint a new member to the Commission. /d. at 414. But that year,
the state legislature enacted a law providing that midterm vacancies that occurred while over a
year remained on the term would be filled by special election instead. /d. The U.S. Department of
Justice precleared this law, and it was used during a midterm vacancy in 1987. Id. In the midst of

that special election, a voter sued, arguing that the 1985 law violated a provision of Alabama’s
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Constitution. /d. at 414-15. The trial court rejected his argument, and the special election took
place. /d. at 415. A year later, however, the Alabama Supreme Court held that the 1985 law did
indeed violate Alabama’s Constitution and declared it unenforceable. Id.

Decades later, the Alabama legislature enacted a new, precleared law providing that
vacancies on county commissions would be filled by gubernatorial appointment unless a local law
authorized a special election. /d. When a midterm vacancy occurred the following year, litigation
ensued again. Id at 415-16. This time, the question was whether the since-deemed-
unconstitutional 1985 law represented the “baseline” for purposes of measuring retrogression
under § 5 of the federal Voting Rights Act. Id. at 416

The Supreme Court, in an opinion by Justice Ginsburg, held that it did not. The Court began
its analysis by explaining that, “[i]n order to determine whether an election practice constitutes a
‘change’ as that term is defined in our § 5 precedents, we compare the practice with the covered
jurisdiction’s ‘baseline.”” Id. at 421. And the Court “defined the baseline as the most recent practice
that was both precleared and ‘in force or effect.”” Id. There was no dispute that the 1985 Act had
been precleared. But the Court “conclude[d] that the 1985 Act was never ‘in force or effect’” and
thus “the baseline practice for filling midterm vacancies on the Commission was the pre-1985
practice of gubernatorial appointment.” /d. at 421-22. The Court’s conclusion primarily rested on
the sequence of events: “The Act was challenged in state court at first opportunity, the lone election
was held in the shadow of that legal challenge, and the Act was ultimately invalidated by the
Alabama Supreme Court.” Id. at 425. And even though the Court acknowledged that an election
had taken place under the 1985 Act, that still did not mean the Act was in force or effect because

the Court has “recognized that practical considerations sometimes require courts to allow elections
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to proceed pending legal challenges.” Id. at 426 (citing Purcell v. Gonzalez, 549 U.S. 1, 5-6 (2006)
(per curiam)).

Kennedy demonstrates why the 10-1 Plan cannot serve as “benchmark” for retrogression
here. First, just as the election process prescribed by the 1985 Act was subsequently invalidated
by the Alabama Supreme Court, the 10-1 Plan prescribed by the Holloway district court’s judgment
was invalidated by the Fourth Circuit. Second, Kennedy explained that the use of the 1985 Act’s
election process as an exigency did not make it a benchmark. /d. (citing Purcell). So too here: it is
true that the 10-1 Plan had been used prior to the 2023 Redistricting Ordinance, but that use was
expressly based on “election exigencies.” See Defs.” Consolidated Br. in Supp. of Mot. to Dismiss
and in Opp’n to Mot. to Stay, Holloway v. City of Va. Beach, No. 2:18-cv-69, ECF No. 308 at 2
(E.D. Va. Oct. 18, 2022). Third, the 10-1 Plan imposed by court order was immediately challenged
through the City’s appeal, and the 10-1 Plan imposed by the 2023 Redistricting Ordinance was
immediately challenged by this lawsuit. Thus, under the same factors considered in Kennedy, the
10-1 Plan cannot serve as a baseline for purposes of measuring retrogression. Instead, the relevant
baseline is the 7-3-1 System that resulted from HB 2198. In sum, because the City has no authority
to abolish the three at-large seats in the Charter, the Plaintiffs are entitled to summary judgment as
a matter of law.

CONCLUSION

For the foregoing reasons, the Court should grant Plaintiffs’ motion for summary judgment.

Respectfully Submitted,
Dated: March 24, 2025 ON BEHALF OF THE PLAINTIFFS

’/

—_—
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COMMONWEALTH of VIRGINIA
Office of the Attorney General
Jason S, Miyares 202 North Ninth Street
Attorney General Richmond, Virginia, 23219
(804) 786-2071
January 30, 2025

Mayor Robert M. Dyer

City of Virginia Beach

2401 Courthouse Dr.

Virginia Beach, VA 23456

Yia Email and U.S. Mail

Dear Mayor Dyer:

Thank you for contacting me for my views about recent statements made by Democrats in
the General Assembly concerning Virginia Beach’s method for selecting its city council. As the
first candidate of Hispanic heritage ever clected statewide, I am sensitive to the importance of
ensuring that every Virginian’s voice is heard.

For several years, Democrats have pushed Virginia Beach to adopt a 10-1 system, where
ten members of the city council would represent individual districts while the mayor would be
elected by Virginia Beach at large. The city’s charter and state law, however, provide for a 7-3-1
system, meaning seven members are elected by individual districts while the four other seats (three
members plus the mayor) are elected by all voters in Virginia Beach. Proponents of changing the
city council’s composition have claimed that the 10-1 system was “designed to promote fair
representation” by “embod[ying] the principles of ‘one person, one vote’” and “enhanc[ing] the
diversity of voices within our council.” As my office has explained in amicus briefs, however, the
arguments they advance are wrong on both the law and the facts.

First, proponents of changing the city council’s composition have claimed that it is required
by the federal Voting Rights Act (VRA) or the Virginia Voting Rights Act (VVRA), which seek
to put “an end to the denial of the right to vote based on race.” Brnovich v. Democratic Nat’l
Comm., 594 U.S. 647, 655 (2021). Specifically, these proponents claim that a 10-1 system is
required because it would enable more “coalition” opportunity districts to be drawn than the 7-3-
1 system otherwise would—a theory on which a federal district court relied in holding that Virginia
Beach’s previous method (electing all eleven members at-large) violated the VRA. See Holloway
v. City of Va. Beach, 531 F. Supp. 3d 1015, 1027 (E.D. Va. 2021). As you know, the U.S. Court

1
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of Appeals for the Fourth Circuit vacated the district court’s order to implement a plan with ten
single-member districts in light of HB 2198, which specifically allows seven single-member

districts and three at-large districts. See Holloway v. City of Va. Beach, 42 F.4th 266 (4th Cir.
2022).

And these so-called “coalition claims™ —which combine multiple different minority groups
to analyze whether the “class™ is disfavored—are not authorized by either the VRA or the VVRA.
Specifically, the text of Section 2 of the VRA forecloses this theory. Petteway v. Galveston Cnty.,
111 F .Ath 596, 604 (5th Cir. 2024) (en banc) (“The text of Section 2 does not authorize coalition
claims, either expressly or by implication.”). The statute refers to “members of a class of citizens,”
and this cannot be rewritten to sweep in a claim by a coalition of multiple classes of citizens.! See
Petteway, 111 F.4th at 604. The coalition theory is also undermined by Section 2 separately
identifying each group of protected language minorities. See 52 U.S.C. § 10310(c)(3) (“American
Indian, Asian American, Alaskan Natives or of Spanish heritage™). Congress’s careful
identification of these protected classes indicates that “Congress considered members of each
group and the group itself to possess homogeneous characteristics [and] . . . did not envision that
each defined group might overlap with any of the others or with [other racial minorities].” League
of United Latin Am. Citizens, Council No. 4434 v. Clements, 999 F.2d 831, 894 (5th Cir. 1993) (en
banc) (Jones, J., concurring).

In any event, no one has presented evidence that any supposed “coalition” of Virginia
Beach voters was politically cohesive. Evidence of “minority political cohesion” is a prerequisite
to a VRA claim. Growe v. Emison, 507 U.S. 25, 40 (1993); Thornburg v. Gingles, 478 U.S. 30, 31
(1986). Demanding anything less would erase the unique heritages and experiences of the varying
members of the putative coalition and “submerg[e] the distinet interests” one (or more) groups
may have to those of the most powerful group in the coalition. Nixon v. Kent Cnty., 76 F.3d 1381,
1391 (6th Cir. 1996). In Holloway, for instance, unrebutted record evidence showed that the
political preferences of the groups in the putative coalition were diverse and frequently conflicting.
For example, Virginia Beach’s Filipino community, the City’s largest Asian population,
traditionally has backed Republican candidates and conservative policies, while the African-
American community hag typically supported Democrat candidates and progressive policies.
Meanwhile, Virginia Beach’s growing Latino community mirrors the national Hispanic voting
trend of being evenly split in its political voting preferences. This evidence takes on increased
importance with the Supreme Court’s recent reminder that assuming members of a broader group
share the same experiences and views is unsound. Students for Fair Admissions, Inc. v. President
& Fellows of Harvard Coll., 600 U.S, 181, 216 (2023).

Second, a 7-3-1 system—not a 10-1 system—would best enhance diversity in Virginia
Beach. Virginia Beach, like the rest of the Commonwealth and the country, is composed of diverse
ethnic, racial, religious, and linguistic communities. Each has distinct heritages, experiences, and
traditions that shape the community, An approach that ignores the rich diversity across minority
communities in Virginia Beach and the Commonwealth is a dangerous one. The Supreme Court
explained more than thirty years ago that combining “in one district individuals who belong to the

1 The VVRA, similarly, refers to “members of a protected class” electing “candidates of its choice or its ability to
influence the outcome of an election.” Va. Code § 24.2-130 (emphasis added).
2
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same race, but who are otherwise widely separated by geographical and political boundaries, and
who may have little in common with one another but the color of their skin, bears an uncomfortable
resemblance to political apartheid.” Shaw v. Reno, 509 U.S. 630, 647 (1993). Doing so “reinforces
. . . impermissible racial stereotypes” that “members of the same racial group—regardless of their
age, education, economic status, or the community in which they live—think alike, share the same
political interests, and will prefer the same candidates at the polls.” 7bid. Put simply, “[i]t is a
sordid business, this divvying us up by race.” League of United Latin Am. Citizens v. Perry, 548
U.S. 399, 511 (2006) (Roberts, C.J., concurring in part, concurring in the judgment in part, and
dissenting in part).

As a long-time Virginia Beach resident, it is of great concern that the 10-1 system
disenfranchises voters by limiting their right to vote for their council members. The cure for
democracy is to ensure Virginia Beach voters have a voice rather than to deny them a vote.

In conclusion, nothing in the federal Voting Rights Act or the Virginia Voting Rights Act
require that Virginia Beach change its system to a 10-1 system for selecting members of its city
council. Public servants, instead, should focus on engaging with the many diverse communities
throughout Virginia Beach and the Commonwealth. Recognizing and treating people based on
their individual experiences is the touchstone that should guide our political debates.

Sincerely,

.

7————»

Jason 8. Miyares
Attorney General of Virginia
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VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OF VIRGINIA BEACH
LINWOOD BRANCH, et al,

v. CL24-322

CITY OF VIRGINIA BEACH, et al.

Memorandum Order

This action is before the Court upon the Defendanis’ demurrers and special pleas
in bar, which are fairly duplicative of each other. After consideration of the briefs filed by
the parties and the argument and evidence presented at the hearing on these motions,
as discussed below, the Court denies all special pleas in bar except one, and overrules
all demurrers except one,

The plaintiffs filed their complaint on January 24, 2024, and the defendants
responded by filing demurrers and special pleas in bar on February 1, 2024, The Court
granted Georgia Allen leave to file an amicus curfae brief on May 20, 20241

Each of the plaintiffs is registered fo vote in the City of Virginia Beach, Virginia.
Their complaint alleges that the city is obligated under the provisions of the city charter
to conduct elections to the city council using a scheme of seven single-member districts,
three al-large districts, and an at-large mayor. This system has been described as a *7-
3-1 system.” Further, the complaint urges that this provision of the city charter is
supported by House Bill 2198 ["HB 21987}, since that bill adds the requirement that any
candidate subject to a district-based residency requirement could not be elected at-
targe, but must be elected by members of that district. See 2021 Acts ch. 225 (Spec.
Sess. ). Thus, per the plaintiffs, candidates in any one of the seven single-member
districts must reside in that district, and only fellow district residents can vote for them.

' The Attornay Banaral submiited an emicus curise brief but naver sought lasve of courtto fils it
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Plaintiffs conclude that only three council seats and the mayor remain subject to at-large
elections,

The notion of requiring council members {0 be elected by the voters of the
districts from which they are elected is relatively new with regard to the Virginia Beach
City Council. Until 2021 the council members from the seven single-member districts
contemplated by the city charter were required {0 reside in their respective districts but
were elected by the entire population of voters in the city. This system was challenged
as violating the federal Voting Rights Act in Holfoway v. City of Va. Beach, 531 F. Supp.
3d 1016 (E.D. Va. 2021). Atter the trial in Holloway was complete, but before the
federal district court had ruled, the General Assembly passed HB 2198. That bill
changed the at-large system of elections to true single member districts, each of which
elected its own council member without the participation of the rest of the Virginia Beach
electorate. The City argued HB 2198 mooted the plaintiffs’ claims, but on March 31,
2021, the federal district court rejected that argument and proceeded to rule that the
City system violated the federal Voting Rights Act. Hofloway, 531 F. Supp. 3d at 1027
n.1, 1102. In December of 2021, in the remedy phase, the court adopted a report
prepared by a special master and imposed a “10-1 system” on the City. See Holloway
v. City of Va. Beach, Nao. 2:18-cv-88, 2021 U.S. Dist. LEXIS 249462 (E.D. Va. Dec. 22,
2021). The 10-1 system required all council members to reside in their districts and to
be elected by the voters of their respective districts, with only the mayor being elected
by the city’s voters at large. That court further ordered the next election to be conducted
using this system. id. at *6-7.

The City and all other defendants appealed this decision. On July 27, 2022, the
United States Circuit Court for the 4" Circuit held that the Holloway case was moot by
virtue of the General Assembly’s adoption of HB 2198, Holloway v. City of Va. Beach,
42 F.4th 266 (4th Cir. 2022). The federal district court judgment was vacated, and the
matter was remanded without instructions to dismiss, but instead with leave for the
plaintiffs to raise any claims they might have against the post-HB 2198 system. K. at
£77-78%, Due 10 the timing Of this dedision, the 2022 ¢ity council glections were

Page 2 0f 16
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conducted under the 10-1 system ordered by the federal district court. As established
by testimony at the hearing of this matter by Christine Lewis, the City Director of
Elections, the deadline that year for candidates for city council to file required candidacy
documents was June 21, 2022. Tr. 5/20/2024 Hr'g at 13. By the time of the issuance of
the Fourth Circuit decision over a month later, there was no "ability to change the
system” for voting in that fall's elections. /d. at 22. Holloway has since been dismissed
by an agreed Stipulation of Dismissal filed in the federal district court on November 27,
2023. Holloway v. Cily of Va. Beach, No. 2:18-cv-0069, Stip. of Dism. ECF No. 318
(Nov. 27, 2023).

On August 13, 2023, ¢ity council adopted its 2023 Redistricting Ordinance that,
according to the city, “permanently moots the Hofloway case and clearly satisfies the
VAVRAZ” City Dems. and Special Pleas in Bar at Y 14. In this ordinance, the city
council adopted a system requiring election of city council members from ten single-
member districts and a mavyor elected at large (the "10-1 system”), as originally erdered
by the federal district court in Holloway. Each council member is required to reside in
the district from which the member was elected.

The Demurrers

The defendants assert the following grounds for their demurrer, which the court
addresses in the paragraphs immediately thereafter.

1. Plaintiffs lack an implied or private statutory cause of action to bring
declaratory judgment and injunction claims.? City Dems. and Special Pleas in Bar at
1 20.

2 virginia Voting Rights Act
* The defendants also ralse this Issue for Count 1l {compel redistricting/mandamus), which the cournt
addresses aigewhera harein,

Page 30f16
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In these counts the plaintiffs seek a declaration that the acts of the City in
adopting the 10-1 system are void and ulfra vires under the Dillon Rule, and an
injunction against conducting elections using that system and/or eliminating the three at-
large seats, 6., essentially enforcing the declaratory judgment. The declaratory
judgment count asserts the City is neither expressly nor impliedly authorized by the
charter, statutes, or the Virginia Constitution to adopt the 10-1 system as was done in
the 2023 Redistricting Ordinance,

The text of the statute that grants courts the power {o issue declaratory
judgments, § 8.01-184, specifically provides for use of that action for “the interpretation
of . .. statutes, municipal ordinances, and other government regulations.” There are a
number of Virginia Supreme Court cases addressing declaratory judgment actions
involving issues similar to those herein, including cases cited by plaintifis. As well, one
treatise includes in a list of examples where declaratory judgment has been found
appropriate the following: “Establishing the legality or enforceability of a local
ordinance.” See Kent Sinclair, Sinclair on Virginia Remedies § 4-9 (5" ed. LexisNexis
Matthew Bender); see aiso Sinclair v. New Cingular Wireless PCS, LLC, 283 Va. 567
(2012) (obtaining declaratory judgment that provisions for waiving zoning regulations
violated the Dillon Rule because those provisions were not authorized by state law),

The declaratory judgment count is not seeking to enforce the charter and
statutes. Rather, it is seeking a declaration that the City was not authorized to enact the
2023 Redistricting Ordinance, rendering it invalid, on both statutory and constitutional
bases. There is a difference between a declaratory judgment action that seeks to
enforce a statute or ordinance, and one that seeks a declaration that the legislative
body did not have the power to enact the law at issue. Likewise, the fact that as a
consequence of such a declaration the 7-3-1 system would be in place is not the same
as seeking to enforce faws that produce that result. Further, the cases relied upon by
the defendants are distinguishable because other remedies were avallable to provide
the relief sought, so that no “private right of action” would be implied. See Cherrie v. Va.
Health Servs., 292 Va. 309 (2016) (declining to Imply a private right of action whero

Paged ot 16
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there were various statutory methods available fo enforce the rights asserted by
plaintiffs); Michas! Femandez, D.D.S., Ltd. v. Comm'r of Highways, 298 Va. 816 (2020)
(administrative process was available to address plaintiff's rights so no private right of
action implied); Lafferty v. Sch. Bd. of Fairfax Cty., 293 Va. 354 (2017) (code provided a
judicial remedy to challenge school board actions as opposed to use of a declaratory
judgment); Sfoney v. Anonymous, No. 200901, 2020 Va. Unpub. LEXIS 19 (August 26,
2020) (related statute created a right and provided a remedy for the subject of the
declaratory judgment action).

Accordingly, the court finds that plaintiffs are entitled to bring their declaratory
judgment action, and related injunction, to pursue their claim that changes in districts
were not dons “in a manner provided by law," and thus essentially not done at all. See,
e.g., Rebh v Cty. Bd. of Ardington Cty., 80 Va. App. 764, 770 (2024) (acts by localities
outside their authority and in violation of the Dillon Rule are void ab initio), Kelley v.
Stamos, 285 Va. 88, 75 (2013) ("void ab initio’ . . . mean(s] without effect from the
moment it came into existence . . . a nullity without force or effect”); “Void,” Black's Law
Dictionary (11th ed. 2019} (*having no legal force or binding effect”).

The demurrer as to this ground is overruled.

2. To the extent that the complaint challenges the 2022 local elections,
federal law required the city and the state to conduct those elections under the
10-1 system ordered by the United States District Court. City Dems. and Special Pleas
in Bar at 4 21.

The 2022 elactions were conducted in ascordance with an order of the United
States District Court. Although that order had been vacated prior to the November 2022
glection, the vacatur occurred after the deadline for candidates to file to run for a city
council seat. This deadline is mandated by statute. See § 24.2-503. Therefore, the
City did not have the power to change the deadline to accommodate new districts, so
there was no choice but to move forward with the November 2022 city council elections

Page 5 of 16
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using a 10-1 system. See also Upham v. Seamon, 456 U.8. 37, 44, 102 8. Ct. 1518,
1522 (1982); Purcell v. Gonzalez, 548 U.S. 1, 5-6, 127 8. Ct. 5, 8 (2008) (courts should
not change the rules governing elections too close in time to election day, to avoid
confusion and administrative problems). The Demurrer is sustained with respect to
challenges to the 2022 elections and that part of the complaint seeking rellef with
respect to those elections is dismissed 4

3. Virginia Code § 24.2-304.4 limits judicial review of the Redistricting
Ordinance to "whether the redistricted representation ig proportional to the population of
one or more of the districts.” City Dems. and Special Pleas in Bar at ] 22.

The action at bar is an action for a declaratory judgment that the 10-1 system in
2022 and under the 2023 Redistricting Ordinance are void as violative of the Dillon
Rule, for an injunction barring the city from conducting the 2024 election under the 2023
Redistricting Ordinance, and for the Court to issue a writ of mandamus requiring the city
to redistrict “in a manner that does not infringe on the Plaintiffs’ constitutional rights and
is consistent with state law.” The complaint does not rely on the Virginia Voting Rights
Act. it relies upon the Virginia Constitution and the city charter. Indeed, the prayer for a
writ of mandamus is incident to the prayer for declaratory judgment, as both are
premised upon the use of the 10-1 system as being ulfra vires and void.

Article Vi, Section 5 of the Virginia Constitution provides that "if members are
elected by district,” the locality may “increase or diminish the number, and change the
boundaries, of districts . . . reapportion the representation in the governing body among
the districts in a manner provided by law.” The Charter for the City follows this language
by setting forth the “manner provided by law,” namely that for council districts “the
boundaries shall be adjusted periodically as may be necessary to ensure that the
populations of the districts remain approximately equal.” Virginia Beach City Charter

* Atthe hsaring, plaintiffs’ counsel disclaimed any intent to attempt 1o undo the 2022 city council election,
Tr. B/20/2024 Hr'g a1 158,
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§ 3.01(B), 1995 Acts ch. 697. Plaintiffs allege that this “approximately equal” standard
has not been safisfied.

The Court is of the opinion that Virginia Code § 24.2-304.4 Is not a universal
limitation on writs of mandamus grounded on other bases such as the Virginia
Constitution or the common law. See Town of Whitestone v. Cly. of Lancaster, 97 Va.
Cir. 309, 313 (Lancaster 2002); Pl.’s Br. In Opp'n to Defs.” Dem. and Special Plea at 10.
There is no limitation on what type of suit can be brought under the constitutional
provision. Thus, the demurrer on this ground is overruled,

4. Plaintiffs’ challenge to the 2023 Redistricting Ordinance is not ripe
because the General Assembly is considering legislation related to adopting the 10-1
system. City Dems. and Special Pleas in Bar at {] 23.

The demurrer is overruled. The General Assembly adjourned without enacting
legislation affecting the action at bar. The demurrer on this ground, then, is moot.

5. Defendants assert that the 2023 Redistricting Ordinance, which removed
the three at-large districts, is valid because Virginia Constitution and statutory provisions
provide that the city may “increase and decrease districts during a decennial
redistricting, which accordingly grants the City the power to increase single-member
districts and decrease at-large districts during such process.” City Dems, and Special
Pleas in Bar at §] 24. The defendants further allege that the decennial redistricting
measure takes precedence over its charter provisions.

The city charter provides for an 11-member city councli consisting of a mayor and
three members elected by the voters of the cily at large. Seven cther members are
elected at large but must reside in districts defined by ordinance. Virginia Beach City
Charter § 3.01. Significantly, the City Charter does hot provide for increasing or
diminishing the number of districts, but only for reapportionment by changing
boundaries.
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The defendants argue that the decennial redistricting measure overrides the city
charter. They base that argument on Article VII, Section 5 of the Virginia Constitution,
which reads in pertinent part:

The governing body of each county, city, or town shall be elected by the
qualified voters of such county, city, or town in the manner provided by
law.

If the members are elected by district, the district shall be composed of
contiguous and compact territory and shall be so constituted as to give, as
nearly as is practicable, representation in proportion to the population of
the district. When members are so elected by district, the governing body
of any county, city, or town may, in a manner provided by law, increase or
diminish the number, and change the boundaries, of districts, and shall in
1971 and every ten years thereafter, and also whenever the boundaries of
such districts are changed, reapportion the representation in the governing
body among the districts in a manner provided by law. Whenever the
governing body of any such unit shall fail to perform the duties so
prescribed in the manner herein directed, a suit shall lie on behalf of any
citizen thereof to compel performance by the governing body.

{(emphasis added). As well, the City relies upon § 24.2-311(E), which provides thatif a
redistricting ordinance and charter conflict, the redistricting ordinance overrides the
charter. Specifically, that section states:

In the event of a conflict between the provisions of a decennial redistricting
measure and the provisions of the charter of any locality, the provisions of
the redistricting measure shall be deemed to override the charler
provigions to the extent required to give effectto thg redistricting plan.

VA. CoDE § 24.2-311(E). The decennial redistricting measure adopting the 10-1 system
was adopted in part pursuant to Virginia Code § 24.2-304.1 which speaks to at-large
and district elections. Section 24.2-304.1(B) gives the power to increase or decrease
the number of districts as part of redistricting, if council members are “elected from
districts or wards and other than entirely at large from the lncality” (emphasis added)
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Under HB 2188, for the seven residency districts, council members are now elected by
and “from” that district, and not entirely at large. Ses, e.g., § 24.2-222(A) (codifying HB
2188 in part). Since HB 2198 states it applies “notwithstanding any other provision of
law, general or special,” it overrides the Virginia Beach City Charter provisions as they
constitute “special” acts of the General Assembly. See VA. ConsT. art. VII, §§ 1, 2
{(empowering the General Assembly to provide for the “organization, government, and
powers” of any locality by “special act”). However, § 24.2-304.1(B) by its terms applies
only to the seven districts that are no longer at large.

The powers of a city council in Virginia must be expressly granted by the
legislature or must be clearly implied from expressly granted powers. This, in essence,
is the “Dillon Rule” which has been adopted in Virginia,

In applying the Dillon Rule, the Supreme Court of Virginia first examines
the plain terms of the legislative enactment to determine whether the
Virginia General Assembly expressly granted a particular power to the
municipal corparation. If the power is not expressly granted, the court then
determines whether the power is necessarily or fairly implied from the
powers expressly granted by the statute. To imply a particular power from
a power expressly granted, it must be found that the legisiature intended
that the grant of the express also would confer the implied. Questions
concerning implied legislative authority of a local governing body are
resolved by analyzing the legislative intent of the Virginia General
Assembly. Legislative intent is determined from the plain meaning of the
words used. Thus, the central focus of the analysis in applying the Dillon
Rule is to ascertain and give effect to the Virginia General Assembly’s
intent in enacting the provisions.

13B M.J., Municipal Corporations § 26. It logically follows that the city council has no
authority that is not authorized by its charter or specifically autharized or necessarily
implied by statute. /d. at § 7, see aiso Adington County v. White, 259 Va. 708, 712
(2000). The key to application of the Dillon Rule is determining and effectuating the
intent of the General Assembly, which is derived “from the plain meaning of the words
used.” Marble Techs., inc. v. Clty of Hampion, 279 Va. 408, 418 {2010) (citations
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omitted). Further, “[i}f there is a reasonable doubt whether legislative power exists, the
doubt must be resolved against the local governing body.” Board of Supervisors v.
Reed's Landing Corp., 250 Va, 3987, 400 (1988).

The question presented, then, is whether the redistricting ordinance adopting a
10-1 city council organization fails because it conflicts with the city charter by abolishing
the at-large seats on city council. Unguestionably, the city council may adjust the
boundaries of the single member districts. In Fonticelio Mineral Springs Co. v. City of
Richmond, 147 Va. 355, 360 (1927), the city exercised its power of eminent domain
consistent with the provisions of its charter. The charter's eminent domain provisions
were slightly in conflict with the state code. The court held that Richmond’s charter “to
the extent of such conflict supersedes the provisions of the general statute as to the city
of Richmond.” Id. In a later case considering the relationship between a city charter
and a statute of general application, the Supreme Court of Virginia opined:

The Dillon Rule of strict construction controls our determination of the
powers of local governing bodies. This rule provides that municipal
corporations have only those powers that are expressly granted, those
necessarily or fairly implied from the expressly granted powers, and
those that are essential and indispensable . . . When a local ordinance
exceeds the scope of this authority, the ordinance is invalid.

City Council of Alexandria v. Lindsey Trusts, 258 Va. 424, 427 (1988).

At issue in this case is whether provisions on reapportioning or redistricting
permit the removal and replacement of at-large districts with representative districts.
Avrticle Vi, Section § of the Virginia Constitution provides that *if members are elected

by district,” the locality may “increase or diminish the number, and change the
boundaries, of districts . . . reapportion the representation in the governing body among
the districts in & manner provided by law"' (emphasis added). The Virginia Beach City
Charter sets forth the "manner provided by law” by stating that council members are to
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be “elected by the city at large from the residents of each of the seven districts and
three members and the mayor to be elected by and from the city at large,” and then that
for the districts “the boundaries shall be adjusted periodically as may be necessary to
ensure that the populations of the districts remain appmx%maieiy equal.” § 3.01(A, B).
There Is no provision in the Charter for reapportionment by increasing or diminishing the
number of districts.

The problem for the City in relying upon §§ 24.2-304.1(B) and 24.2-311(E) to
allow it to increase the number of single member districts and decrease the number of
at-large districts, despite the provisions of the Charter, is that § 24.2-304.1(B) was
enacted in the same General Assembly session that amended Charter § 3.01 to refer to
districts rather than boroughs. See 1895 Acts ch. 249 (codified in part as § 24.2-304.1);
1095 Acts ch. 897 (amending charter). In the charter amendment, the General
Assembly specifically added § 3.01(B), providing that only boundaries could be changed
to maintain roughly equal populations among districts and chose not to provide that the
number of districts could be increased or decreased. Taken together, the
reapportionment amendments to § 24.2-304.1 and the City Charter indicate that the
General Assembly intended for valid reapportionment to occur only by changing district
boundary lines.® Section 24.2-311(E) does not change this result, as it is premised
upon the passage of a redistricting ordinance that council was given the power to enact,
Ses, .., Vinton v. Falcun Corp., 226 Va. 62, 67 (1083).

The Virginia Voting Rights Act does not expressly provide that it modifies city
charters. Further, according to Holloway v. City of Va. Beach, 42 F.4th 266 (4th Cir.
2022), HB 2198 made moot the Hofloway plaintiffs’ Federal Voting Rights Act challengs.
Both the Virginia Voting Rights Act and HB 2198 were passed in the 2021 Special

& | addition, the amendment of Virginia Beach City Charter § 3.01(B) was signed Into law on April 3, 1995,
after the date that § 24.1-304.1 was enactad (signed into law March 21, 1888). Thus, although thess changes
ocourred during the same session of the General Assembly, technically they can be considersd subjectto the
rule that i a chartar provision is passed after the enaciment of 8 ganeral statute, the charter can bs
considered as *a quatified amendment of the general law, and controlling inthe locality to which it appliss.”
City Qouncll of Alexandria v. Lingsey Trusts, 268 Va, 424, 428 {1909},
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Session | of the General Assembly, yet neither provides for modification of city charter
provisions regarding reapportionment. The court is unable to conclude that authority for
the city council to abolish the three at-large city council seats is necessarily or fairly
implied from the expressly granted powers. Further, the General Assembly has
declined the opportunity to modify the city charter to provide that authority, Thus, the
court concludes that there was no authority, except the now vacated Federal court
order, for the city council to abolish the three at-large city council seats,

The demurrer as to this ground is overruled,

8. “IThe] VAVRA both requires the City to utilize a 10-1 system with three
minority opportunity districts and prohibits the City from adopting a decennial
redistricting measure using the 7-3-1 charter system a Plaintiffs seek.” City Dems. and
8pecial Pleas in Bar at § 25.

The discussion in paragraph numbered 4 above is applicable to this ground. If,
perchance, the General Assembly intended to prohibit the use of the 7-3-1 charter
system's at-large seats, it had ample opportunity to express that intention or to do
something from which one could necessarily and fairly conclude that it had such
intention. The General Assambly has not done so. Further, VAVRA does not per se bar
at-large elections but requires proof of an adverse impact on a statutorily defined
protected class before that type of election is prohibited.

The demurrer as to this ground is overruled.
The Pleas in Bar

The pleas in bar assert the following grounds:

1. The plaintiffs lack standing and a private right of action to bring the action
at bar. Article VI, Section 5 of the Virginia Constitution addresses local elections:
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The governing body of each county, city, or town shall be elected by the
qualified voters of such county, city, or fown in the manner provided by
faw.

If the members are elected by disirict, the district shall be composed of
contiguous and compagct territory and shall be so constituted as to give, as
nearly as is practicable, representation in proportion to the population of
the district. When members are so slected by district, the governing body
of any county, city, or town may, in a manner provided by law, increase or
diminish the number, and change the boundaries, of districts, and shall in
1971 and every ten years thereafter, and also whenever the boundaries of
such districts are changed, reapportion the representation in the goveming
body among the districts in a manner provided by law, Whenever the
govermning body of any such unit shall fail to perform the duties so
prescribed in the manner herein directed, a suit shall lie on behalf of any
citizen thereof to compel performance by the governing body.

(emphasis added).

The Plaintiffs are undoubtedly citizens of the City of Virginia Beach and of the
Commonwealth. They have alleged that the city council has not acted in the manner
prescribed. This constitutional language is clear and unambiguous. it means what it
says. The plaintiffs have standing to pursue this action. See Howell v. McAuliffe, 282
Va. 320 (2018); Wilkins v. West, 284 Va. 447 (2002). The portion of the plea in bar

regarding a private right of action has been addressed in the Court's ruling on the
demurrer.

The plea in bar on this ground is denied.
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2. With respect to the November, 2022, elections, federal law authorized and
required the city and state to conduct those elections under the 10-1 system ordered hy
the United States District Court.

This portion of the plea in bar has been addressed in the Court’s ruling on the
demurrer. The plea in bar as o this ground is granted.

3. With respect to the Plaintiffs’ challenge to the 2023 Redistricting
Ordinance, there is no authority for judicial review and the Court lacks subject matter
jurisdiction.

This portion of the plea in bar has been addressed in the Court’s ruling on the
demurrer. The plea in bar as to this ground is denied.

4, The Plaintiffs’ challenge to the 2023 Redistricting Ordinance is not ripe
because the General Assembly is considering statutory provisions that may give
express and clear authority to adopt a 10-1 plan.

Because the General Assembly adjourned without enacting legislation affecting
this action, the plea in bar on this basis is denied.

5, The Plaintiffs’ challenge to the November 2022 election is barred by the
statute of limitations.

The defendants cite Virginia Code §§ 24.3-808 and 808 for the assertion that the
cause of action is barred by the statuls of iimitations. The Plaintiffs have notpled a
case under that statute but rather rely on the constitutional provisions that have been
cited. Those provisions address contested elections, not a challenge to the redistricting
dscisions by the governing body. Furthermore, there appears to be no authority cited
by either party that establishes a specific limitations period for constitutional challenges.
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Finally, at the hearing plaintiffs’ counsel disclaimed any attempt to undo the November
2022 city council election. Tr, 5/20/2024 Hr'g at 158.

The plea in bar on this ground is denied,

8. “Counts |, i, and Il are barred by VAVRA, which both requires the City to
utilize a 10-1 system with three minority opportunity districts and prohibits the City from
adopting a decennial redistricting measure using the 7-3-1 charter system as Plaintiffs
seek.” /d. § 31.

This portion of the plea in bar has been addrassed in the Court's ruling on the
demurrer. While there is insufficient evidence 1o support the plea in bar, it is possible
that at trial evidence will be presented that will provide a basis for the court to determine
if the authority to abolish the at-large seat has been necessarily or fairly implied from
those powers the General Assembly has expressly granted. The plea in bar on this
basis is denied,

The Plaintiffs further ask the Court to grant a temporary injunction requiring the
defendants to conduct the 2024 election under the districting provisions of the City
Charter, i.e., under a 7-3-1 system. In an often-cited case, four considerations were
prescribed for the court to consider in deciding whether to grant a temporary injunction:

A plaintiff seeking a preliminary injunction must establish that he is likely to
succeed on the merits, that he is likely to suffer irreparable harm in the
absence of preliminary relief, that the balance of equities tips in his favor, and
that an injunction is in the public interest.

Winter v. NRDC, Inc., 5556 U.8. 7, 20, 128 S. Ct. 366, 172 L. Ed. 2d 249 (2008).

Having considered the svidence presented and the argument of counsel, the
Court cannot conciude that the Plaintiffs are ikely 10 sucesed on the merits or not
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succeed on the merits, nor that they will suffer irreparable harm if the temporary
injunction is not granted. Accordingly, the prayer for a temporary injunction is denied.

Counsel are requasted to obtain a trial date and submit a scheduling order not
later than September 1, 2024.

Endorsements are waived pursuant to Rule 1:13. The circult court clerk shall malil
a copy of this order to the parties. Counse! will have 21 days from the date of entry of
this Order to file written cbjections.

IT {8 SO ORDERED.
ENTER: August 18, 2024

(RS X

— The Honorable Charles E. Poston
Judge Designate
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VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OF VIRGINIA BEACH
LINWOOD BRANCH, et al.,

Plaintiffs,

V. Case No.: CL.24-322
CITY OF VIRGINIA BEACH, et al.,

Defendants.

PLAINTIFFS’ REPLY MEMORANDUM IN SUPPORT OF THEIR MOTION FOR
SUMMARY JUDGMENT AND IN OPPOSITION TO THE CITY DEFENDANTS’
CROSS-MOTION FOR SUMMARY JUDGMENT

COME NOW, Plaintiffs Linwood Branch, Don Horsely, Steve Simpson, LaTonya
Robertson and on behalf of all other qualified voters of the City of Virginia Beach similarly situated
(collectively, “Plaintiffs”), by counsel, hereby file this Reply Memorandum in Support of their
Motion for Summary Judgment and in Opposition to the City Defendants’ Cross-Motion for
Summary Judgment, and respectfully state as follows:

INTRODUCTION

The City of Virginia Beach (the “City”), in its gambit to avoid legal consequences for its
unmistakable violation of the Dillon Rule, attempts to obfuscate this simple case as a “political
dispute” based on “ideological disagreement[s]” that somehow implicates the Virginia Voting
Rights Act. In reality, this straightforward Dillon Rule action simply seeks to invalidate the City’s
ultra vires ordinance that unlawfully abolished the three at-large seats on city council as required
under the City’s Charter (the “Charter”). As a result, Plaintiffs request this Court to affirm on
summary judgment its prior well-reasoned holding that “there was no authority, except the now

vacated Federal court order, for the city council to abolish the three at-large city council seats.”
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Order at 12. Therefore, the Court should grant the Plaintiffs’ Motion for Summary Judgment, and

reinstate the three at-large seats guaranteed by law to the citizens of Virginia Beach.
ARGUMENT

L The City Lacks Any Authority To Abolish At-Large Seats For City Council.

At the heart of this is case is the one sole dispositive fact — that there is no constitutional or
statutory authority granting the City any express or implied power to abolish the City’s three at-
large seats as codified in the Charter. In its unsuccessful search for any justification to support its
position, the City theorizes that it is entitled to eliminate the three at-large seats because the term
“district” as used in both Article 7, Section 5 of the Virginia Constitution and Subsection (B) of
§ 24.2-304.1 must encompasses all ““districts’ including ‘at-large districts.”” See City Opp’n at 10.

However, such an expansive interpretation is directly contradicted by the plain and
unambiguous statutory language and the primary legislative purpose of the reapportionment power.
See Ruby v. Cashnet, Inc., 281 Va. 604, 609 (2011) (“As with any question of statutory
interpretation, our primary objective is to ascertain and give effect to legislative intent, as
expressed by the language used in the statute.”) (quotations omitted); Berry v. Bd. of Supervisors,
302 Va. 114, 128 (2023) (noting courts “determine [that legislative] intent from the words
contained in the statute”). Accordingly, the City’s novel theories are incapable of fixing the fatal
flaw in its case: that neither Article 7, § 5, nor § 24.2-304.1(B) apply to at-large seats or permit the
City to wholesale abolish them from the Charter. Without any lawful authority for the City’s
actions, the City’s 2023 Redistricting Ordinance is void ab initio in violation of the Dillon Rule.

The City maintains that in “jurisdictions” where some members of the governing body are
elected by district and some are elected at large (what the City calls a “combination system”),

Section 24.2-304.1(B) authorizes the City to abolish at-large seats. City Opp’n at 8-10. But Section
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24.2-304.1(B) speaks solely about “districts,” not “jurisdictions.” See Va. Code § 24.2-304.1(B).
And the “districts” covered by Section 24.2-304.1(B) are those where “members are elected from
districts or wards and other than entirely at large from the locality.” Id. Under the statute, it is only
for “such districts or wards”—i.e., those where “members” are nof elected “entirely at large from
the locality”—that the City may exercise its reapportionment power to increase or diminish the
number of districts. Id. In fact, this Court already recognized this exact reading of the text when it
affirmative held that “§ 24.2-304.1(B) by its terms applies only to the seven districts that are no
longer at large.” Order at 9. Thus, this plain meaning of Subsection (B) affirmatively precludes the
City’s arguments. Lee Cty. v. Town of St. Charles, 264 Va. 344, 348 (2002) (“When the language
of a statute is plain and unambiguous, we are bound by the plain meaning of that statutory
language.”).

For much of its brief, the City rebuts an argument that Plaintiffs are not making.
Specifically, the City appears to assume that Plaintiffs are arguing that the meaning of the word
“district,” in isolation, throughout Section 24.2-304.1 excludes at-large seats. See, e.g., City Opp’n
at 11. But Plaintiffs’ argument does not rest on the meaning of the word “districts” in isolation.
Rather, Plaintiffs’ argument rests on the meaning of the phrase “such districts or wards” in the
context of Section 24.1-304.1(B), which by its very text applies only “[i]f the members are elected
from districts or wards and other than entirely at large from the locality.” See Va. Code § 24.2-
304.1(B) (emphasis added); Berry, 302 Va. at 128 (quoting City of Va. Beach v. Board of
Supervisors, 246 Va. 233, 236 (1993)) (“[W]ords in a statute [or ordinance] are to be construed
according to their ordinary meaning, given the context in which they are used.”). Thus, the plain
text is clear that “such districts or wards” subject to the decennial-redistricting power are those

districts or wards not elected at large. Va. Code § 24.2-304.1(B).
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