

































































































































































authority to adopt the WVRA, and to provide any voter with the
ability to challenge an allegedly discriminatory districting
system.

A violation of the WVRA is established only when “(a)
[e]lections in the political subdivision exhibit polarized voting;
and (b) [m]embers of a protected class or classes do not have an
equal opportunity to elect candidates of their choice as a result of
the dilution or abridgment of the rights of members of that
protected class or classes.” RCW 29A.92.030. Nowhere in the
text of the law does the WVRA establish a “racial quota system,”
nor does it call for racial classification in the analysis or
evaluation of at-large electoral systems. Indeed, where and when
racially polarized voting within the electorate combines with the
design of the electoral system and in so doing, harms white
voters, the WVRA provides them the same remedy as any other
group. This is because the WVRA does not single out any
individual racial groups and only refers to “race” and “protected

class” in a general sense.
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Gimenez’s claims regarding the WVRA have already been
rejected by other courts. In Higginson, the Ninth Circuit affirmed
the findings of the lower federal court and agreed with the
California court in Sanchez v. City of Modesto, 145 Cal. App. 4th
660 (2006), cert denied, 552 U.S. 974 (Oct. 15, 2007), that
upheld the CVRA. There, the California Court of Appeal
compared the CVRA to the FVRA and upheld the CVRA finding
that the statute was race neutral and advanced a legitimate
government interest: curing vote dilution. 1d. Modesto argued
that the CVRA was unconstitutional because of its use of race to
“identify the polarized voting that cause vote dilution” is
“reverse discrimination” and an “unconstitutional affirmative
action benefiting only certain racial groups. Id. Italso contended
that the CVRA should be subject to strict scrutiny because it
involves race. The California Court of Appeal rejected these
arguments, explaining that “a statute is [not] automatically
subject to strict scrutiny because it involves race consciousness

even though it does not discriminate among individuals by race
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and does not impose any burden or confer any benefit on any
particular racial group or groups.” 1d. at 681. This Court should
find the same.

Second, Gimenez’s argument regarding “compactness”
misstates the law. BA 41-44. The United States Supreme Court
has never suggested that FVRA 8§ 2 is constitutional only because
of the compactness requirement of Gingles I. See Perry, 548 U.S.
to 430 (“To be sure, 8 2 does not forbid the creation of a
noncompact majority-minority  district.”). The Gingles
preconditions, including compactness, are not required to uphold
the constitutionality of the VRA, but are mandated by the text of
the statute. Gingles, 478 U.S. at 50 & n.17 (viewing its three
preconditions as required by § 2’s text). The Legislature’s ability
to provide additional protections outside of FVRA § 2 is within
its broad discretion. A lack of compactness is not the linchpin
that Gimenez asserts.

The WVRA is a narrowly tailored law that furthers a

compelling governmental interest, ensuring that there is not
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racial discrimination in voting. It is well settled that remedying
discrimination in voting is a compelling governmental interest
and that states have a compelling interest in protecting
fundamental rights like the right to vote. Cooper, 137 S. Ct. at
1469; Madison, 161 Wn.2d at 95; South Carolina v. Katzenbach,
383 U.S. 301, 86 S. Ct. 803, 15 L. Ed. 2d 769 (1966).

Itis also true that a finding of racially polarized voting alone,
would not trigger a violation of the WVRA.. Indeed, it may be the
case that a political subdivision exhibits racially polarized
voting, but members of the protected class are able to elect
candidates of choice. This, however, is not the case in the
County. The reason that this two-part test is important is because
it is not over-inclusive nor under-inclusive. Not all political
subdivisions that exhibit racially polarized voting will trigger a
violation because the protected class in these areas are able to
elect candidates of choice or too few in number to have electoral
strength even without the racially polarized voting.

Additionally, arguments regarding the application of strict

Brief of Respondents - 46



scrutiny are focused on when a district map or remedy has been
adopted, not when a plaintiff is challenging an election
administration law as facially unconstitutional. Indeed, in Shaw
v. Reno, 509 U.S. 630, 113 S. Ct. 2816, 125 L. Ed. 2d 511 (1993)
and Bethune-Hill v. Virginia State Bd. of Elections, 580 U.S. 178,
137 S. Ct. 788, 197 L. Ed. 2d 85 (2017), the challengers in both
cases brought an action against district plans that had been
adopted. Racially gerrymanders only occur when “a political
subdivision ‘intentionally assign[s] citizens to a district on the
basis of race without sufficient justification.” Abbott v. Perez,
U.S. , 138 S. Ct. 2305, 2314, 201 L. Ed. 2d 714 (2018)
(citing Shaw v. Reno, 509 U.S. 630, 641, 113 S. Ct. 2816, 125 L.
Ed. 2d 511 (1993)).” Higginson, 786 F. App’x at 706.

Here, Gimenez’s facial challenge to the WVRA has not
alleged any facts concerning any motivations for placing himself
or any other voter in a particular electoral district. “[A] plaintiff
alleging racial gerrymandering bears the burden ‘to show ... that

race was the predominant factor motivating the legislature’s
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decision to place a significant number of voters within or without
a particular district.”” Miller v. Johnson, 515 U.S. 900, 916, 115
S. Ct. 2475, 132 L. Ed. 2d 762 (1995). The United States
Supreme Court “has consistently described a claim of racial
gerrymandering as a claim that race was improperly used in the
drawing of the boundaries of one or more specific electoral
districts, see, e.g., Shaw, 509 U.S. at 649, and has described the
plaintiff's evidentiary burden similarly.” Alabama Legislative
Black Caucus v. Alabama, 575 U.S. 254, 255, 135 S. Ct. 1257,
191 L. Ed. 2d 314 (2015).

There is no language in the WVRA that mandates electoral
districts be drawn on the basis of race. See RCW 29A.92.110.
That aside, any remedial district map adopted by this Court to
remedy the vote dilution proved would consider race for a proper
purpose: remedying historical and current racial discrimination
in voting. Shaw and its progeny enjoin redistricting plans when
the drafters have “improperly” utilized the race of voters to divvy

them up among districts with the goal to dilute the votes of one
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or more racial groups. With the WVRA, like the FVRA, race
conscious redistricting is permitted in the limited context of
remedying past and current racially discrimination in voting with
the challenged jurisdiction. As with mis-applying strict scrutiny,
Gimenez confuses disparate lines of voting rights legal
precedents.

Regardless, Shaw is no help for Gimenez here. The
WVRA does not require political subdivisions to use race as a
predominate factor, nor does it allow political subdivisions to use
race as the predominate factor. The WVRA does not permit
political subdivisions to use race however they may see fit in
remedying vote dilution. States are permitted to consider race in
districting plans so long as they do not confer benefits or
disadvantages to any particular race, and do not use race as the
sole factor in decision-making. See Miller, 515 U.S. at 947
(“Race-conscious practices a State may elect to pursue, of
course, are not as limited as those it may be required to pursue.

See Voinovichv. Quilter, 507 U.S. 146, 156, 113 S. Ct. 1149, 122
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L. Ed. 2d 500 (1993) ‘[F]ederal courts may not order the creation
of majority-minority districts unless necessary to remedy a
violation of federal law. But that does not mean that the State's
powers are similarly limited. Quite the opposite is true....”)”).
The enactment of the WVRA does not offend Equal Protection
and is constitutional.

(3) Gimenez’s Constitutional Challenge Fails Because
the Attorney General Was Not Notified of It

RCW 7.24.110 (see Appendix) requires the Attorney
General to be served with a copy of the proceeding in cases
where a statute is alleged be unconstitutional, stating when “a
statute, ordinance or franchise is alleged to be unconstitutional,
the attorney general shall also be served with a copy of the
proceeding and be entitled to be heard.” (emphasis added). See
Clark v. Seiber, 49 Wn.2d 502, 503, 304 P.2d 708 (1956) (“The
purpose of this provision is to protect the public, should the
parties be indifferent to the result. The state is interested in the

constitutionality of its statutes as they affect the public
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welfare.”).

Here, there is no question that Gimenez seeks a declaration
by this Court that the WVRA is unconstitutional.®® He never
served the Attorney General.

The requirement that the Attorney General be served is
mandatory, a prerequisite to court jurisdiction, as this Court has
held since at least 1938. Parr v. City of Seattle, 197 Wash. 53,
56, 84 P.2d 375 (1938); Leonard v. City of Seattle, 81 Wn.2d
479, 480-84, 503 P.2d 741 (1972); Kendall v. Douglas, Grant,

Lincoln & Okanogan Counties Pub. Hosp. Dist. No. 6, 118

15 Gimenez’s is a UDJA action. When submitting his
initial motion to intervene, Gimenez was required to attach a
“pleading setting forth the claim or defense for which
intervention is sought.” CR 24(c). Gimenez’s attached pleading
outlined two proposed counterclaims brought specifically under
the UDJA. CP __. One proposed counterclaim specifically asked
the trial court to grant declaratory judgement that the WVRA is
unconstitutional. CP __. Although the exhibit was never formally
entered into the docket as a pleading, Gimenez’s intent remained
clear, to obtain judgment, under the UDJA declaring the WVRA
unconstitutional. His subsequent motion for judgment on the
pleadings simply reiterated his previous request for a declaration
of the WVRA’s constitutionality.
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Wn.2d 1, 11-12, 820 P.2d 497 (1991). See also, Camp Finance
LLC v. Brazington, 133 Wn. App. 156, 160-61, 135 P.3d 946
(2006) (dismissing action); Jackson v. Quality Loan Serv. Corp.,
186 Wn. App. 838, 846, 347 P.3d 487, review denied, 184 Wn.2d
1011 (2015) (same).

Gimenez’s declaratory action is barred by his failure to
comply with RCW 7.24.110.

(4) Gimenez and Commissioner _ Didier _Are

Responsible for the Latino Voters’ Attorney Fees
and Costs at Trial and On Appeal

(@) Latino Voters Are Entitled to a Fee Award

Latino Voters are entitled to a fee award at trial and on
appeal from Gimenez and Didier.’® A prevailing party may
recover attorneys fees on appeal when authorized by statute,

equity, or the parties’ agreement. Pierce Cnty. v. State, 159

16 As part of the settlement terms, the County agreed to
pay $350,000, in three equal, yearly payments to compensate
Latino Voters’ attorneys for litigation in the trial court. This
settlement amount did not include time and expense incurred
litigating with Gimenez.

Brief of Respondents - 52



Whn.2d 16, 50, 148 P.3d 1002 (2006). The WVRA specifically
permits an award of attorney fees in any action to enforce the
WVRA to prevailing plaintiffs. RCW 29A.92.130. Washington
law also allows a court to award attorney fees where claims are
frivolous and advanced without reasonable cause. CR 11; RCW
4.84.185. Under CR 11 and the statute, the standard for what
constitutes a frivolous claim is essentially identical — a claim is
sanctionable if it cannot be supported by any rational argument
on the law or facts, or is interposed for an improper purpose.
Philip A. Talmadge, et al., When Counsel Screws Up: The
Imposition and Calculation of Attorney Fees as Sanctions, 33
Seattle U. L. Rev. 437 (2010).

In this appeal, Gimenez advances arguments that
contradict basic understandings of the case law and statutes he
cites. To prove the WVRA'’s unconstitutionality, Gimenez
engages in a shaky and incomprehensible grammatical analysis
of the WVRA and the FVRA ignoring the longstanding, common

usage of voting rights terms. To prove a violation of article I, §
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12, Gimenez attempts to paint any kind of equal distribution of
privileges as inherently unequal. To prove that the WVRA was
repealed by implication, Gimenez ignores the WVRA'’s clear
incorporation of and reference to the very statute he claims
repealed it. Taken as a whole, the entirety of the appeal by
Gimenez is frivolous and is taken for the illicit purpose of
disrupting the settlement between the Latino Voters and the
County remedying the County’s past deliberate dilution of voting
power of Hispanic voters.

(b) The Fee Award Should Be Paid Jointly by
Gimenez and Didier

Latino Voters are entitled to a fee award in this case to
address Gimenez’s collateral attack on the WWVRA-based
settlement between Latino VVoters and the County. Not only must
Gimenez pay such fees under the WVRA, or CR 11/RCW
4.84.185, Commissioner Didier, who is a named party in the suit
in their official capacity, should also be held responsible for any

fee award where he was in cahoots with Gimenez’s action
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designed to torpedo the WVRA settlement with Latino Voters.

Commission Didier not only encouraged, but explicitly
directed these proceedings. Of course, Gimenez makes no
mention of Didier’s role in prompting his collateral attack on the
settlement here. Gimenez’s counsel sought to intervene in the
trial court proceedings on behalf of Commissioner Didier but
when Latino Voters responded that Commissioner Didier was
already a party, the strategy shifted, and intervention was sought
for Gimenez instead. Moreover, the County’s litigation strategy
in the underlying case was specifically tailored to allow
Commissioner Didier to induce Gimenez’s intervention as a
private citizen. CP 344. Commissioner Didier’s involvement in
Gimenez’s intervention was transparent to all those involved in
the matter. The trial court in its January 3, 2022, order denying
Gimenez’s motion for jJudgment on the pleadings even explicitly
named Didier as the intervenor. CP 678.

Didier wasted judicial time and resources with his

duplicitous tactics. In September 2021, County attorneys crafted
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RCW 7.24.110:

When declaratory relief is sought, all persons shall be made
parties who have or claim any interest which would be affected
by the declaration, and no declaration shall prejudice the rights
of persons not parties to the proceeding. In any proceeding which
involves the validity of a municipal ordinance or franchise, such
municipality shall be made a party, and shall be entitled to be
heard, and if the statute, ordinance or franchise is alleged to be
unconstitutional, the attorney general shall also be served with a
copy of the proceeding and be entitled to be heard.
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(N.D.Ohio 2007)(remedying the §2 violation by replacing multi-seat at-large contest
with hybrid 8-1 remedial plan providing eight single-member districts while
retaining at-large council president position) ; N.A.A.C.P. v. Kershaw Cnty., S.C.,
838 F.Supp. 237 (D.S.C. 1993)(accepting hybrid remedial plan arising out of at-
large method of electing members of city council with six single member districts
and at-large election of chair of county council); East Jefferson Coalition for
Leadership and Development v. Parish of Jefferson, 703 F.Supp. 28 (E.D.La.
1989)(approving 7-member council with six single—district members and one at-
large member was sufficient to give voters a “realistic ability to influence the
outcome of...elections,” despite the fact none of the single-member districts created
by the defendants' plan had a majority of African-Americans); James v. City of

Sarasota, Fla., 611 F.Supp. 25 (M.D. Fla. 1985) (approving mixed plan submitted

City of Statesville, N.C., 606 F. Supp. 569 (W.D.N.C. 1985) (approving jointly
proposed replacement for at-large method of election with hybrid 6-2 plan,
combining six district and two at-large voting methods); Vecinos DeBarrio Uno et
al., v. City of Holyoke et al, 960 F.Supp. 515 (D.Mass. 1997)(holding that totality of
circumstances established that city’s hybrid ward and at-large voting system for city
council did not deny Hispanics meaningful access on account of race and

recognizing favorable policy underlying at-large component insuring representation
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on behalf of the community as a whole).

Though legally and statistically significant evidence of racial bloc voting exists
in this case, voting is rarely, completely polarized. Dr. Engstrom analyzed eight
primary and general election City Council contests from 2005, 2009, and 2015, the
last three election cycles that presented voters with a choice between or among
Latino and non-Latino candidates. (ECF No. 23 at § 6). Racially polarized bloc
voting existed in five of the contests, where Hispanic candidates received support
from an estimated 58.3% to 86% of Latino voters compared to only 7.1% to 39.5%
of non-Latino voters. Racially polarized voting occurred in both the district-based
primaries and in the 2015 at-large general elections.

Five futile elections is enough to establish legally significant evidence of racially
polarized voting in Pasco. However, minority cohesion and polarized voting was
not present in the three contests in 2005. For example, that year, Joe Cruz was the
Latino candidate for at-large Position 7. In the primary, he received 48.2% of the
Latino and 33.7% of the non-Latino vote. He lost the general election by just 53
votes, and received an estimated 40.7% of the Latino vote and 49.7% of the non-
Latino vote. (ECF No. 23 at 4923-24). Other election evidence that non-Latino
voters are willing to support Latino candidates exists, including in the 2015 primary
election, where Latino candidates received 39.5% of the non-Latino vote. (ECF No.

23, Table).
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Though isolated election observations do not undermine § 2 liability, the
evidence pertaining to polarization involves patterns that are not consistently
extreme (such as 90% favoring one candidate and 90% favoring another). The
evidence also does not suggest there are insurmountable barriers to coalition
building. Expert evidence on citywide and district crossover voting is somewhat
sparse,” however, at oral argument both parties acknowledged crossover voting and
the potential for coalition building exists.

The evidence that voting in Pasco tends to be racially polarized, the degree of
political cohesion, and the evidence of crossover voting factor into the court’s
totality of the circumstances analysis and decision.

C. Compact vs. At-large; Size of the District and Influence

In both Defendants’ and Plaintiff’s plans, Latinos are in the minority in four out
of seven positions and their “political fortunes remain tied to the interests of other

voters.”!® Hall v. Virginia, 385 F.3d 421, 431 (4™ Cir. 2004). Plaintiff contends the

? Defendants’ expert does indicate that the rationale for the 6-1 plan includes that
“current and anticipated future numbers assure Latinos across the city the increasing
prospect of forming useful coalitions with non-Latino voters to elect a fourth favored
candidate of choice.” (ECF No. 26, Ex. 3 at§ 11).

10" The court notes that in the three districts where Latinos are not a majority, the

Latino voter demographics are not insignificant fractions. See Appendix A. Using
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“one difference” between the two proposals is that the City’s at-large position denies
Latinos the “meaningful opportunity to win election now” (ECF No. 31 at 9) whereas
a compact district would provide for the “immediate removal of dilutive effect.”
(ECF No. 31 at 7). If Plaintiff’s argument is that the very existence of one at-large
position will enable the white majority voters of Pasco to control four Council seats
instead of three, this proposition is akin to arguing Latino votes will be diluted unless
their effect is maximized. But the law does not require such a result. Dilution cannot
be inferred from the mere failure to guarantee minority voters maximum political
influence. Johnson v. De Grandy, 512 U.S. 997, 1017 (1994). Nothing in the Voting
Rights Act requires maximizing possible voting strength.

Indeed, there are no legal benchmarks for this court to compare and determine
how much influence a minority group should have. Even if having a smaller
residency district could increase a minority group's influence, it is difficult to discern
when an at-large component causes legal injury by diluting the minority group's

influence and when the minority group is merely seeking more influence than is

the 2010-2014 5-year ACS estimates, which do not account for Pasco’s city limits,
Defendants’ expert estimates the LCVAP as: 27.3% (District 3); 23.6% (District 4);
and 13.0% (District 5)). Defendants estimates the current percentage of Latino
registered voters (based upon 2016 data) for these districts are: 41.4% (District 3),

40.9% (District 4), and 38.2% (District 5), (ECF No. 33, Ex. 1)
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legally guaranteed. The Supreme Court has repeatedly avoided ruling on the
viability of influence dilution claims.

The goal of § 2 is not to guarantee success at the polls for minority-preferred
candidates but to provide assurances of fairness in the electoral process. De Grandy,
512 U.S. at 1014; see also, Nevett v. Sides, 571 F.2d 209, 236 (5th Cir. 1978)(*“the
equality involved is the equal opportunity to elect representatives. It is an effective
equality, although not a guarantee of equality of result after all, the right to vote was
protected, not the right to vote for the winning candidate.”). The guarantee of § 2 is
that a minority group will not be denied, on account of race or color, the ability “to
elect its candidate of choice on an equal basis with other voters.” Voinovich v.
Quilter, 507 U.S. 146, 153 (1993). As a result, the question here is not whether the
Latino-preferred candidate will be elected to the at-large position, but whether the
at-large component would give Latinos less opportunity than others in the electorate
to form a majority and participate in the political process.

A minority group that is too small to form a majority may be able to join with
other voters to elect a candidate it supports. However, such groups will be obliged
“to pull, haul, and trade to find common political ground” with other voters in the
district. De Grandy, 512 U.S. at 1020. At this moment in time, this dynamic exists
in both Pasco’s at-large position and Plaintiff’s proposed “influence district”

(Position 5), where the Latino population is in the minority. Whereas, the citywide
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Latino share of registered voting population is approximately 30% (compare ECF
No. 21-2 at 3 (29.81%) with ECF No. 33-1 at 4 (31.8%)), the LCVAP in Plaintiff’s
proposed residency district is estimated to be 27.25%, which Plaintiff concedes is at
least “comparable” (ECF No. 31 at 8) to the citywide statistic. Based upon trends
showing an ever increasing Latino voting age population, both parties predict these
levels of influence increasing and shifting over the next decade. The court cannot
and need not decide which seat (Defendants’ Position 7 or Plaintiff’s Position 5) will
most quickly accommodate favorable change for Latinos in Pasco.

Plaintiff contends more difficult coalition-building, socioeconomics and cost are
the reasons Latinos do not “have an opportunity to influence or win elections...in an
at-large setting.” (ECF No. 31 at 8). A socioeconomic disparity between Latinos
and non-Latinos exists in Pasco. (ECF No. 24, Ex. B). This disparity also presents
itself geographically “between predominantly Latino east Pasco and predominantly
White west Pasco.” (ECF No. 24 at 21, 959).

Plaintiff’s expert Mr. Cooper opines that “the geographic and socio-economic
divide would disadvantage campaign funding and get-out-the vote efforts for Latino
candidates in an at-large election compared to an election in a geographically smaller
and less populous single-member district.” (ECF No. 24 at 21, ] 60). See also, ECF
No. 27 at 10-11, ECF No. 28 at § 19. These contentions are commonly made in

voting rights cases. Generally speaking, many features of our political system, such
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as majority vote requirements and the high costs of campaigning, combined with
socio-economic disparities, often affect access to the political process.

Socioeconomic disparities alone do not show that minorities do not have equal
access to the political process. Veasey v. Abbott, 830 F.3d 216, 275 (5" Cir. 2016).
Evidence that might suggest socioeconomic disparities impede electoral
participation include reduced levels of voter registration, lower voter turnout among
minority voters, costly campaign financial expenditures for at-large elections,
evidence of minorities being discouraged from running for office because of the cost
of an at-large campaign, or evidence minority voters are hindered in registering,
casting ballots, qualifying to run, and campaigning for public office. The parties
have not offered this evidence. Instead, the record suggests that Latinos have run
for political office in Pasco and, as Plaintiff indicates, “...the Latino
community...has repeatedly produced and supported candidates for office.” (ECF
No. 21 at 3 (emphasis added)). This does not suggest a lack of access to the political
process. Though socioeconomic impediments no doubt exist, the court finds there
1s an insufficient basis to conclude that socio-economics and cost would be
significant impediments to Latino participation in the single at-large election
provided for in the City’s remedial plan.

As for the potential for coalition building, there is plenty of room for

disagreement. Plaintiff contends coalitions are more likely to occur and to assist
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Latino voting strength in a compact district where voters are “more likely to find
common ground” because “they share common interests driven by geography: their
children attend the same schools and play in the same parks they use the same
libraries and roads, and they walk under the same streetlights.” (ECF No. 31 at 8).
However, critics of pure district-based election forms cite the fact they can produce
a balkanizing effect, splintering communities and having the unintended effect of
increasing racial divides. The Supreme Court has warned about these social and
political costs of dividing communities along racial lines in the name of improving
electoral systems. See, e.g., Shaw v. Reno, 509 U.S. 630, 657 (1993) (observing that
“[r]acial gerrymandering, even for remedial purposes, may balkanize us into
competing racial factions; it threatens to carry us further from the goal of a political
system in which race no longer matters...”). Considering the shape of Plaintiff’s
District 5 (Appendix B and ECF No. 24 at 13), it is reasonable to question how the
shape and size of that geographic unit would encourage a greater sense of cohesion
or shared identity over that of the city at-large. See discussion, Lani Guinier, Groups,
Representation, and Race—Conscious Districting: A Case of the Emperor's Clothes,
71 TeEX. L.REV. 1589, 1603 (1993).

Defendants counter that the proposed single at-large position is “the next-best
electoral opportunity” for Latinos in Pasco. They contend the inclusion of the at-

large district: 1) provides “city-wide representation and accountability”; 2) avoids
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the “political ‘balkanization’ that can occur in exclusively single-member district
cities and provide greater city-wide unity”’; 3) gives “candidates the option to run for
one of two seats”; 4) “double[s] the number of times a given citizen could vote for
representation on the council”; 5) gives “Latinos who reside in non-majority-
minority districts an eventual opportunity to elect their candidate of choice, whereas
Latinos in an exclusively SMD plan may never have that opportunity if they reside
in a non-majority-minority district”; and 6) provides “more flexibility to address the
City’s changing demographics during periods in between redistricting.” (ECF No.
30 at 7-8). Defendants’ expert also explains that “[s]cholarly studies suggest that
these new prospects — three ‘opportunity districts’ plus a fourth citywide ‘influence’
opportunity — might energize Latinos to register and turn out to vote in future
elections” as competiveness has been shown to be “among the strongest correlations
of voter turnout.” (ECF No. 26, Ex. 13 at 9§ 12).

These competing contentions are an inescapable part of redistricting
controversies. While vote dilution is a comparative inquiry, the court must be
cautious not “pre-empt” the legislative task. Wise v. Lipscomb, 437 U.S. 535, 539
(1978) (plurality) (White, J.). The essence of Plaintiff’s attack on the single at-large
position is that it fails to maximize Latino influence for purposes of forging an
advantageous coalition. Given the facts herein, most importantly the redesign of the

election scheme for the other six districts, the court is not persuaded that the size or
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at-large nature of Position 7 adversely affects Latino potential to form a majority any
more or less than a seventh compact district would.

D. Majority Vote Requirement and Anti-single Shot Provisions

Dr. Engstrom identifies the majority vote requirement and inability to engage in
“bullet” or “single shot” voting!! as “two features of the at-large arrangement which
enhance the ability of a majority of voters to dilute the votes of the Latino minority
in Pasco.” (ECF No. 23 at q 10). These features persist in both proposals whether
the election is district-based or includes an at-large component. However, the
dilutive effects of these features are minimized where there is only a single at-large
position, compared to an at-large election for every seat (the arrangement Dr.
Engstrom was referring to in his report). In a majority rule system there will always
be an inherent disadvantage to the minority struggling for political power.

E. Tiebreaks

Plaintiff contends the problem with the retention of an at-large position is

1 With single-shot voting, “a group of voters can cast[] one vote, if they wish, for
the candidate favored by the group, and not cast[] any of their remaining votes for
any other candidate. By withholding their remaining votes from the candidates
competing with their preferred choice, minority voters have a better chance to
finish among the top...candidates and win one of the...seats.” (ECF No. 23 at q

26).
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compounded by the fact that geographic districts are evenly split between three
majority-Latino and three majority-White districts. Plaintiff speculates that with this
even split, the at-large position will become a “critical” “swing vote” or “decisive
vote” on issues “on which the two populations are divided.” (ECF No. 27 at 11-12).
This court is unwilling to make a speculative assessment on the outcome of political
events based upon the odd number of seats and number of majority-minority
districts, especially considering the court’s analysis is focused upon ensuring
opportunity, not control. There is no evidence that any member of the City Council,
including the selected mayor, has more power or authority than any other member.
Unlike in the case cited by Plaintiff, Harper v. City of Chicago Heights, 223 F.3d
593, 600 (7™ Cir. 2000), the position of mayor is not slotted for the at-large position
and there is no evidence of the frequent needed for a tie-breaking vote. Nor can the
court anticipate there will be tie votes where there is no evidence suggesting that
elected officials are unresponsive to the needs of the minority community or that
representatives are politically unresponsive to Latino voter interests. Here, there
simply is no risk of the “unacceptable gravitation of power” to any single position.
Dillard v. Crenshaw Cnty., 831 F.2d 246 (11" Cir. 1987)(emphasis added)(rejecting
at-large chairperson position on the Council given the possibility of an unacceptable
gravitation of enhanced power to the position and ultimately agreeing upon a rotation

feature).
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F. Policy

Policy considerations certainly counsel restraint in this case.

There is no evidence that the policy behind Pasco’s remedial plan is tenuous. The
court has carefully considered the stated rationale underlying the legislative
provision for the City’s plan, to wit: 1) “its providing three Latino citizen-voter-age
majority districts, the same number as possible under the ACLU’s preferred seven
district plan;” 2) “the plan providing greater opportunities for voters to influence the
number of elections for members of the City Council and for voters to have the
opportunity to run for seats on the City Council”; and 3) “the possibility of greater
continuity of government and ease in implementation.” (ECF No. 26, Ex. 10 at 2).
There is no basis for this court to question the reasonableness of these stated interests
and indeed, these are considerations that one would expect to give guidance in a
remedial election scheme.

Municipal election systems with at least one at-large component are extremely
common nationwide and used in nearly all of Washington’s code cities for their city
councils. (ECF No. 25 at 22, n. 20, citing http://mrsc.org/getdoc/c86e1df6-57ae-
407e-ac6a-be4d01f0b28c1/Council-Election-by-Wards-or-Districts.aspx). State law,

as it applies to Pasco, expresses a clear preference for at-large city councilmember
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elections. The flexibility in election forms that many other states'? have long
accorded their municipalities, supports the obvious fact that one form does not suit
all. Each form has possible advantages and disadvantages. See City of Tucscon v.
State, 229 Ariz. 172,174 (2012) (Arizona Supreme Court recognizing that “although
at-large members are responsible to electors in the entire city, this may diminish
attention to the interests of particular neighborhoods or groups; district-based
elections, in contrast, assure representation from different geographic areas but may
elevate particular interests over citywide ones.”). The fact Washington State has
maintained laws imposing an at-large electoral scheme on municipalities is a factor
this court considers in the calculus here. Houston Laywers Ass’'n v. Attorney General
of Texas, 501 U.S. 419, 426-427 (1991)(“[T]he State’s interest in maintaining an
electoral system...is a legitimate factor to be considered by courts among the totality
of circumstances...”).
G. Totality of the Circumstances

Changes in an election system invariably bring about results that cannot be

predicted with any degree of accuracy. When placed in the position of reviewing a

legislatively enacted remedial plan which has yet to be locally tested, the court must

12 See e.g., Ariz.Rev.Statutes §§ 9-232.04, 9-273 (allowing non-charter cities and
towns to choose between at-large and district-based council elections); Fla. Stat., §

124.011.
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be wary of making predictions, involving itself unnecessarily in political judgments,
or directing unnecessary change. All precedent cautions judicial restraint in this area.

Vote dilution cases are circumstantial evidence cases often challenging at-large
voting schemes. While case law offers some direction, it is nearly impossible to
locate analogous cases when the test is so heavily fact-driven. For this reason, the
court is unable to “follow in the footsteps of” the six representative cases Plaintiff
suggests. They are all inapposite because they involved different legal standards
applicable to judicially ordered plans,'® or involved legislative proposals lacking
proportionality,'*or occurred in places with significantly more deplorable histories

of “open and unabashed” discrimination in all areas including the voting laws

3 See e.g., U.S. v. Dallas Cnty Comm’n, Dallas Cnty., Ala, 850 F.2d 1433, 1438-39
(11" Cir. 1988) (judicially created plan imposed remedy creating five single-
member districts, including one “swing” district, where there was strong evidence
African American candidates would not be able to compete for an at-large seat);
Chapman v. Meier, 420 U.S. 1 (1975)(striking down court-ordered reapportionment
that had a total deviation of 20.14%).

" Montes v. City of Yakima, 2015 WL 11120965 (E.D.Wash. 2015); U.S. v. Osceola
Cnty, Fla, 474 F.Supp.2d 1254, 1256 (M.D. Fla. 2006).
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themselves, economics and social life.!*> Even in the case of Williams v. City of
Texarkana, Ark., 861 F.Supp. 771 (W.D.Ark. 1993), where it was agreed the remedy
would be judicially imposed, the court did not hold that the City’s proposed 6-1 plan
was unlawful or would not remedy the Voting Rights Act violation. 861 F.Supp. at
772 (W.D.Ark. 1993)(deciding the 7-0 plan was the plan “more prudent” because it
presented the “greatest potential for” proportionate representation and “less potential
for provoking continuing dispute, which would not be in the best interests of the
citizens...”); see also, Williams v. City of Texarkana, Ark, 32 F.3d 1265 (8" Cir.
1994)(leaving validity of the 6-1 plan, chosen by the electorate after the court
imposed the 7-0 plan, for future determination of the district court should a challenge
be mounted).

The case law illustrates the fact there is no single “correct” way to design a
government; sometimes there are competing interests which can’t be reconciled;
there is no clear formula as to how much voting strength an individual citizen should
have; and it is not the role of the court to “calibrate democracy in the vain search for
an optimum solution.” Evenwel v. Abbott, 136 S.Ct. 1120, 1140 (2016). The “full”

and “complete” remedy standard is not a standard that lends itself to application with

15 Dillard v. Crenshaw Cnty., 649 F.Supp. 289 (M.D.AL. 1986)(class action lawsuit

involving challenge to at-large systems in nine counties).
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mathematical exactitude.

In reviewing Pasco’s remedial plan the court has considered on one side of the
scale lies a history of not a single Latino ever having electoral success in a contested
Council election, the presence of racially polarized elections, and a socio-economic
divide. On the other side of the scale is proportionality, the absence of discriminatory
voting practices and intent, viable policies underlying the 6-1 plan, the participation
of Latinos in elections, crossover voting, demographics in a state of flux, and
officials’ responsiveness. The court concludes the totality of the circumstances,
judged by the record before this court, make it possible to reconcile the retention of
a single at-large seat. Under Pasco’s remedial plan, Latinos possess an equal
opportunity to elect representatives and to participate in the political process, which
was previously denied to them under the all at-large election scheme.

The City’s plan complies with the “full and complete” remedy standard and does
not violate the Constitution or Voting Rights Act anew. Accordingly, the court defers
to the City’s plan.

V. IMPLEMENTATION
The Pasco City Council did not vote on how the proposal should be
implemented, leaving this decision to the court. The court orders immediate
implementation and orders that every seat be up for election in 2017, with four

positions (Positions 1, 3, 4 and 6) elected to a 4-year term, and for this election only,
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3 positions (Positions 2, 5 and 7) elected to a 2-year term of office. Prompt
implementation is required for an effective remedy. This was recognized by the
parties in the Partial Consent Decree and briefing schedule in this case. This option
assures citizens will have their voices heard now.

VI. INJUNCTION
Plaintiff has proposed that the court order that the “City of Pasco is permanently

enjoined from administering, implementing or conducting any future elections for
the Pasco City Council in which members of the City Council are elected on an at-
large basis, whether in a primary, general, or special election.” The court denies
this request. Future redistricting shall be done in a manner that complies with the
terms and intent of this Judgment and the Partial Consent Decree entered on
September 2, 2016, and otherwise complies with the provisions and requirements of
the Voting Rights Act, 52 U.S.C. § 10301 et seq.

VII. CONCLUSION

The task before the court is not one it has taken lightly. These issues do not
lend themselves to easy analysis and no court has devised a formula to resolve the
question of where the ideal solution lies for Pasco. Complicating the analysis, the
facts are in a constant state of change. Legislative apportionment is an issue which
justifies ongoing evaluation and adjustment by the executive and legislative

branches of government, if necessary. Washington state law makes these
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adjustments more difficult and less likely to occur voluntarily. For some concerns,
a judicial remedy is absent and “relief must come through an aroused popular
conscience that sears the conscience of the people’s representatives.” Baker v. Carr,
369 U.S. 186, 269 (1962).

As a final note, the court commends the parties and the ACLU for their
collaboration prior to and subsequent to the filing of this lawsuit. Through their
sincere cooperation, most importantly, this case has been decided in time to
effectuate change before the next election.

ACCORDINGLY, IT IS HEREBY FINALLY ADJUDGED AND
ORDERED:

1. Plaintiff’s Motion for Entry of Plaintiff’s Proposed Remedial Plan (ECF
No. 21) is DENIED. Defendants’ Motion for Entry of Proposed Remedial Plan and
Final Injunction (ECF No. 25) is GRANTED.

2. The court herein approves, as a remedy for the § 2 violation, the City’s
remedial plan and the map reproduced in Appendix A.

3. The City of Pasco is ordered to take all steps necessary to implement the
plan in order to place all seven positions up for election in 2017 and thereafter,
provided, however, that the City may revise the districts based on annexations,
deannexations, and population changes reflected in the decennial census and at

appropriate times in the future when necessary to conform to the law.
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4. In order to preserve the current staggered election plan for members of the
City Council, Positions 1, 3, 4 and 6 will be elected for a four-year term. Positions
2 and 5 and the at-large seat (Position 7) will be initially elected to two-year terms
and thereafter to four-year terms.

5. This decision and separately entered Judgment is binding upon all parties
and their successors. Future redistricting shall be done in a manner that complies
with the terms and intent of this Order and the Partial Consent Decree entered
September 2, 2016, and complies with the Voting Rights Act.

6. Without affecting the finality of this final decision and its associated
Judgment, the court retains jurisdiction of this cause through 45 days after the
certification of the 2017 general election for the purpose of enforcing its orders, and
if necessary, for the disposition of any remaining unresolved issues.

The District Court Executive is hereby directed to enter this Order, enter
Judgment accordingly, and provide copies to counsel.

DATED THIS 27 day of January, 2017.

s/Lonny R. Suko

LONNY R. SUKO
SENIOR U.S. DISTRICT COURT JUDGE
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Case 4:16-cv-05108-LRS ECF No. 47

filed 05/04/17 PagelD.731 Page 1 of 2

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

BERTHA ARANDA GLATT,
Plaintiff,
V.
CITY OF PASCO, et al.,
Defendants.

Case No. 4:16-CV-05108-LRS

ORDER MODIFYING JANUARY 27,
2017 MEMORANDUM OPINION
AND ORDER TO SUBSTITUTE
REVISED REMEDIAL PLAN MAP
AND DIRECTING ENTRY OF
AMENDED JUDGMENT

BEFORE THE COURT is are the jointly filed Motions (ECF Nos. 43, 45) of

the parties requesting the court’s expedited hearing and exercise of its continuing

jurisdiction to modify the Memorandum Opinion and Order, and Judgment entered

on January 27, 2017. The court is fully advised in the premises having reviewed the

Motions and the record.

ACCORDINGLY, IT ISHEREBY ORDERED that:

1. The parties Joint Motion to Expedite (ECF No. 43) and Joint Motion for

Minor Modification to Memorandum Opinion and Order Re: Remedial Plan Map to

Accommodate Minor Changes Requested by the Franklin County Auditor (ECF No.

45) are GRANTED.
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2. The court herein modifies page 48, paragraph 2 of its January 27, 2017
Memorandum Opinion and Order to approve, as a remedy for the § 2 violation, the
City Council District Map (April 2017) attached to this Order as Exhibit A. The
Voting District Map attached to the January 27, 2017 decision at Appendix A, page
1 (“City’s Proposed Plan”), shall be modified by substitution of the City Council
District Map (April 2017), as attached to this Order as Exhibit A.

2. The Clerk of the Court shall enter an Amended Judgment modifying the
last sentence of the first section of the Judgment entered January 27, 2017 (“other:”)
to read: “See ECF Nos. 40, 47.”

3. All the remaining terms and conditions of the Memorandum Opinion and
Order, and the Amended Judgment shall remain in full force and effect.

4. The City of Pasco is ordered to take all steps necessary to substitute and
Implement the attached revised voting district map as part of the plan approved by
the court on January 27, 2017.

The District Court Executive is hereby directed to enter this Order, enter the
Amended Judgment as directed in paragraph 2, and provide copies to counsel.

DATED THIS 4th day of May, 2017.

s/Lonny R. Suko

LONNY R. SUKO
SENIOR U.S. DISTRICT COURT JUDGE

ORDER- 2
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