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authority to adopt the WVRA, and to provide any voter with the 

ability to challenge an allegedly discriminatory districting 

system.  

A violation of the WVRA is established only when “(a) 

[e]lections in the political subdivision exhibit polarized voting; 

and (b) [m]embers of a protected class or classes do not have an 

equal opportunity to elect candidates of their choice as a result of 

the dilution or abridgment of the rights of members of that 

protected class or classes.” RCW 29A.92.030.  Nowhere in the 

text of the law does the WVRA establish a “racial quota system,” 

nor does it call for racial classification in the analysis or 

evaluation of at-large electoral systems.  Indeed, where and when 

racially polarized voting within the electorate combines with the 

design of the electoral system and in so doing, harms white 

voters, the WVRA provides them the same remedy as any other 

group.  This is because the WVRA does not single out any 

individual racial groups and only refers to “race” and “protected 

class” in a general sense.  
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Gimenez’s claims regarding the WVRA have already been 

rejected by other courts. In Higginson, the Ninth Circuit affirmed 

the findings of the lower federal court and agreed with the 

California court in Sanchez v. City of Modesto, 145 Cal. App. 4th 

660 (2006), cert denied, 552 U.S. 974 (Oct. 15, 2007), that 

upheld the CVRA. There, the California Court of Appeal 

compared the CVRA to the FVRA and upheld the CVRA finding 

that the statute was race neutral and advanced a legitimate 

government interest: curing vote dilution. Id. Modesto argued 

that the CVRA was unconstitutional because of its use of race to 

“identify the polarized voting that cause vote dilution” is 

“reverse discrimination” and an “unconstitutional affirmative 

action benefiting only certain racial groups.  Id.  It also contended 

that the CVRA should be subject to strict scrutiny because it 

involves race.  The California Court of Appeal rejected these 

arguments, explaining that “a statute is [not] automatically 

subject to strict scrutiny because it involves race consciousness 

even though it does not discriminate among individuals by race 
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and does not impose any burden or confer any benefit on any 

particular racial group or groups.”  Id. at 681.  This Court should 

find the same. 

Second, Gimenez’s argument regarding “compactness” 

misstates the law. BA 41-44. The United States Supreme Court 

has never suggested that FVRA § 2 is constitutional only because 

of the compactness requirement of Gingles I. See Perry, 548 U.S. 

to 430 (“To be sure, § 2 does not forbid the creation of a 

noncompact majority-minority district.”). The Gingles 

preconditions, including compactness, are not required to uphold 

the constitutionality of the VRA, but are mandated by the text of 

the statute. Gingles, 478 U.S. at 50 & n.17 (viewing its three 

preconditions as required by § 2’s text). The Legislature’s ability 

to provide additional protections outside of FVRA § 2 is within 

its broad discretion. A lack of compactness is not the linchpin 

that Gimenez asserts.  

The WVRA is a narrowly tailored law that furthers a 

compelling governmental interest, ensuring that there is not 
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racial discrimination in voting. It is well settled that remedying 

discrimination in voting is a compelling governmental interest 

and that states have a compelling interest in protecting 

fundamental rights like the right to vote. Cooper, 137 S. Ct. at 

1469; Madison, 161 Wn.2d at 95; South Carolina v. Katzenbach, 

383 U.S. 301, 86 S. Ct. 803, 15 L. Ed. 2d 769 (1966).  

It is also true that a finding of racially polarized voting alone, 

would not trigger a violation of the WVRA. Indeed, it may be the 

case that a political subdivision exhibits racially polarized 

voting, but members of the protected class are able to elect 

candidates of choice. This, however, is not the case in the 

County. The reason that this two-part test is important is because 

it is not over-inclusive nor under-inclusive. Not all political 

subdivisions that exhibit racially polarized voting will trigger a 

violation because the protected class in these areas are able to 

elect candidates of choice or too few in number to have electoral 

strength even without the racially polarized voting.  

Additionally, arguments regarding the application of strict 
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scrutiny are focused on when a district map or remedy has been 

adopted, not when a plaintiff is challenging an election 

administration law as facially unconstitutional.  Indeed, in Shaw 

v. Reno, 509 U.S. 630, 113 S. Ct. 2816, 125 L. Ed. 2d 511 (1993) 

and Bethune-Hill v. Virginia State Bd. of Elections, 580 U.S. 178, 

137 S. Ct. 788, 197 L. Ed. 2d 85 (2017), the challengers in both 

cases brought an action against district plans that had been 

adopted. Racially gerrymanders only occur when “a political 

subdivision ‘intentionally assign[s] citizens to a district on the 

basis of race without sufficient justification.’ Abbott v. Perez, __ 

U.S. __, 138 S. Ct. 2305, 2314, 201 L. Ed. 2d 714 (2018) 

(citing Shaw v. Reno, 509 U.S. 630, 641, 113 S. Ct. 2816, 125 L. 

Ed. 2d 511 (1993)).” Higginson, 786 F. App’x at 706.  

Here, Gimenez’s facial challenge to the WVRA has not 

alleged any facts concerning any motivations for placing himself 

or any other voter in a particular electoral district.  “[A] plaintiff 

alleging racial gerrymandering bears the burden ‘to show ... that 

race was the predominant factor motivating the legislature’s 
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decision to place a significant number of voters within or without 

a particular district.’” Miller v. Johnson, 515 U.S. 900, 916, 115 

S. Ct. 2475, 132 L. Ed. 2d 762 (1995). The United States 

Supreme Court “has consistently described a claim of racial 

gerrymandering as a claim that race was improperly used in the 

drawing of the boundaries of one or more specific electoral 

districts, see, e.g., Shaw, 509 U.S. at 649, and has described the 

plaintiff's evidentiary burden similarly.” Alabama Legislative 

Black Caucus v. Alabama, 575 U.S. 254, 255, 135 S. Ct. 1257, 

191 L. Ed. 2d 314 (2015).  

There is no language in the WVRA that mandates electoral 

districts be drawn on the basis of race. See RCW 29A.92.110. 

That aside, any remedial district map adopted by this Court to 

remedy the vote dilution proved would consider race for a proper 

purpose: remedying historical and current racial discrimination 

in voting.  Shaw and its progeny enjoin redistricting plans when 

the drafters have “improperly” utilized the race of voters to divvy 

them up among districts with the goal to dilute the votes of one 
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or more racial groups.  With the WVRA, like the FVRA, race 

conscious redistricting is permitted in the limited context of 

remedying past and current racially discrimination in voting with 

the challenged jurisdiction.  As with mis-applying strict scrutiny, 

Gimenez confuses disparate lines of voting rights legal 

precedents.  

Regardless, Shaw is no help for Gimenez here. The 

WVRA does not require political subdivisions to use race as a 

predominate factor, nor does it allow political subdivisions to use 

race as the predominate factor. The WVRA does not permit 

political subdivisions to use race however they may see fit in 

remedying vote dilution. States are permitted to consider race in 

districting plans so long as they do not confer benefits or 

disadvantages to any particular race, and do not use race as the 

sole factor in decision-making. See Miller, 515 U.S. at 947 

(“Race-conscious practices a State may elect to pursue, of 

course, are not as limited as those it may be required to pursue. 

See Voinovich v. Quilter, 507 U.S. 146, 156, 113 S. Ct. 1149, 122 
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L. Ed. 2d 500 (1993) ‘[F]ederal courts may not order the creation 

of majority-minority districts unless necessary to remedy a 

violation of federal law. But that does not mean that the State's 

powers are similarly limited. Quite the opposite is true....’)”). 

The enactment of the WVRA does not offend Equal Protection 

and is constitutional.  

(3) Gimenez’s Constitutional Challenge Fails Because 
the Attorney General Was Not Notified of It 

 
RCW 7.24.110 (see Appendix) requires the Attorney 

General to be served with a copy of the proceeding in cases 

where a statute is alleged be unconstitutional, stating when “a 

statute, ordinance or franchise is alleged to be unconstitutional, 

the attorney general shall also be served with a copy of the 

proceeding and be entitled to be heard.”  (emphasis added).  See 

Clark v. Seiber, 49 Wn.2d 502, 503, 304 P.2d 708 (1956) (“The 

purpose of this provision is to protect the public, should the 

parties be indifferent to the result.  The state is interested in the 

constitutionality of its statutes as they affect the public 
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welfare.”).   

Here, there is no question that Gimenez seeks a declaration 

by this Court that the WVRA is unconstitutional.15 He never 

served the Attorney General. 

The requirement that the Attorney General be served is 

mandatory, a prerequisite to court jurisdiction, as this Court has 

held since at least 1938.  Parr v. City of Seattle, 197 Wash. 53, 

56, 84 P.2d 375 (1938); Leonard v. City of Seattle, 81 Wn.2d 

479, 480-84, 503 P.2d 741 (1972); Kendall v. Douglas, Grant, 

Lincoln & Okanogan Counties Pub. Hosp. Dist. No. 6, 118 

 
15  Gimenez’s is a UDJA action.  When submitting his 

initial motion to intervene, Gimenez was required to attach a 
“pleading setting forth the claim or defense for which 
intervention is sought.”  CR 24(c).  Gimenez’s attached pleading 
outlined two proposed counterclaims brought specifically under 
the UDJA. CP __. One proposed counterclaim specifically asked 
the trial court to grant declaratory judgement that the WVRA is 
unconstitutional. CP __. Although the exhibit was never formally 
entered into the docket as a pleading, Gimenez’s intent remained 
clear, to obtain judgment, under the UDJA declaring the WVRA 
unconstitutional. His subsequent motion for judgment on the 
pleadings simply reiterated his previous request for a declaration 
of the WVRA’s constitutionality. 
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Wn.2d 1, 11-12, 820 P.2d 497 (1991).  See also, Camp Finance 

LLC v. Brazington, 133 Wn. App. 156, 160-61, 135 P.3d 946 

(2006) (dismissing action); Jackson v. Quality Loan Serv. Corp., 

186 Wn. App. 838, 846, 347 P.3d 487, review denied, 184 Wn.2d 

1011 (2015) (same). 

Gimenez’s declaratory action is barred by his failure to 

comply with RCW 7.24.110.   

(4) Gimenez and Commissioner Didier Are 
Responsible for the Latino Voters’ Attorney Fees 
and Costs at Trial and On Appeal 

 
(a) Latino Voters Are Entitled to a Fee Award 

Latino Voters are entitled to a fee award at trial and on 

appeal from Gimenez and Didier.16  A prevailing party may 

recover attorneys fees on appeal when authorized by statute, 

equity, or the parties’ agreement. Pierce Cnty. v. State, 159 

 
16 As part of the settlement terms, the County agreed to 

pay $350,000, in three equal, yearly payments to compensate 
Latino Voters’ attorneys for litigation in the trial court.  This 
settlement amount did not include time and expense incurred 
litigating with Gimenez.  
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Wn.2d 16, 50, 148 P.3d 1002 (2006). The WVRA specifically 

permits an award of attorney fees in any action to enforce the 

WVRA to prevailing plaintiffs. RCW 29A.92.130. Washington 

law also allows a court to award attorney fees where claims are 

frivolous and advanced without reasonable cause.  CR 11; RCW 

4.84.185. Under CR 11 and the statute, the standard for what 

constitutes a frivolous claim is essentially identical – a claim is 

sanctionable if it cannot be supported by any rational argument 

on the law or facts, or is interposed for an improper purpose.  

Philip A. Talmadge, et al., When Counsel Screws Up: The 

Imposition and Calculation of Attorney Fees as Sanctions, 33 

Seattle U. L. Rev. 437 (2010).   

In this appeal, Gimenez advances arguments that 

contradict basic understandings of the case law and statutes he 

cites. To prove the WVRA’s unconstitutionality, Gimenez 

engages in a shaky and incomprehensible grammatical analysis 

of the WVRA and the FVRA ignoring the longstanding, common 

usage of voting rights terms. To prove a violation of article I, § 
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12, Gimenez attempts to paint any kind of equal distribution of 

privileges as inherently unequal. To prove that the WVRA was 

repealed by implication, Gimenez ignores the WVRA’s clear 

incorporation of and reference to the very statute he claims 

repealed it. Taken as a whole, the entirety of the appeal by 

Gimenez is frivolous and is taken for the illicit purpose of 

disrupting the settlement between the Latino Voters and the 

County remedying the County’s past deliberate dilution of voting 

power of Hispanic voters.   

(b) The Fee Award Should Be Paid Jointly by 
Gimenez and Didier 

 
Latino Voters are entitled to a fee award in this case to 

address Gimenez’s collateral attack on the WVRA-based 

settlement between Latino Voters and the County.  Not only must 

Gimenez pay such fees under the WVRA, or CR 11/RCW 

4.84.185, Commissioner Didier, who is a named party in the suit 

in their official capacity, should also be held responsible for any 

fee award where he was in cahoots with Gimenez’s action 
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designed to torpedo the WVRA settlement with Latino Voters.   

Commission Didier not only encouraged, but explicitly 

directed these proceedings.  Of course, Gimenez makes no 

mention of Didier’s role in prompting his collateral attack on the 

settlement here.  Gimenez’s counsel sought to intervene in the 

trial court proceedings on behalf of Commissioner Didier but 

when Latino Voters responded that Commissioner Didier was 

already a party, the strategy shifted, and intervention was sought 

for Gimenez instead. Moreover, the County’s litigation strategy 

in the underlying case was specifically tailored to allow 

Commissioner Didier to induce Gimenez’s intervention as a 

private citizen. CP 344. Commissioner Didier’s involvement in 

Gimenez’s intervention was transparent to all those involved in 

the matter. The trial court in its January 3, 2022, order denying 

Gimenez’s motion for judgment on the pleadings even explicitly 

named Didier as the intervenor. CP 678.  

Didier wasted judicial time and resources with his 

duplicitous tactics. In September 2021, County attorneys crafted 











 

RCW 7.24.110: 
 
When declaratory relief is sought, all persons shall be made 
parties who have or claim any interest which would be affected 
by the declaration, and no declaration shall prejudice the rights 
of persons not parties to the proceeding. In any proceeding which 
involves the validity of a municipal ordinance or franchise, such 
municipality shall be made a party, and shall be entitled to be 
heard, and if the statute, ordinance or franchise is alleged to be 
unconstitutional, the attorney general shall also be served with a 
copy of the proceeding and be entitled to be heard. 
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����������	
���
���������������������	������
������ !�"���#$%#�%����&
'�()���
���&
'����������



��� ���
���

���
���

������
���

���
��	 �
� �����	

���
���

��
 �
	�

��� ��� ��
 ��
	

��� �
�
���

�
�
���

���
���

��

���

���
������

���
��� �����
 ��� ���

���
��
 ���

��
��� ��	������
��	

���
���

���
��	

���
���

��� ���
���

���
��� ���������

�
�
��� ���

��
����� � � � � � 


������������������� !"#$�%&'()*+),-',.)/0
1����2!3�456�%,����789$:�

,';<=;'=����>"?$@A6(.-
���>"?$�-'�57�--

1101111 



��������	
��

��
�
����������������
����������
������������� �!"�	�	����� ����������
1 l r148 1.701 10104:8 5.4J )% 

2 3r488 lrl:125 101009 5.Z.1% 

l 7.828 2r136 10/5,:3.2 .27.3% 

4 6.535 1.542 101062 13.6% 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF WASHINGTON 

 
BERTHA ARANDA GLATT, 

Plaintiff, 
v. 

CITY OF PASCO, et al., 
Defendants. 

Case No.  4:16-CV-05108-LRS 

ORDER MODIFYING JANUARY 27, 
2017 MEMORANDUM OPINION 
AND ORDER TO SUBSTITUTE 
REVISED REMEDIAL PLAN MAP 
AND DIRECTING ENTRY OF 
AMENDED JUDGMENT 
 
 

 
BEFORE THE COURT is are the jointly filed Motions (ECF Nos. 43, 45) of 

the parties requesting the court’s expedited hearing and exercise of its continuing 

jurisdiction to modify the Memorandum Opinion and Order, and Judgment entered 

on January 27, 2017. The court is fully advised in the premises having reviewed the 

Motions and the record.   

ACCORDINGLY, IT IS HEREBY ORDERED that: 

1. The parties Joint Motion to Expedite (ECF No. 43) and Joint Motion for 

Minor Modification to Memorandum Opinion and Order Re: Remedial Plan Map to 

Accommodate Minor Changes Requested by the Franklin County Auditor (ECF No. 

45) are GRANTED.  

Case 4:16-cv-05108-LRS    ECF No. 47    filed 05/04/17    PageID.731   Page 1 of 2
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2. The court herein modifies page 48, paragraph 2 of its January 27, 2017 

Memorandum Opinion and Order to approve, as a remedy for the § 2 violation, the 

City Council District Map (April 2017) attached to this Order as Exhibit A.  The 

Voting District Map attached to the January 27, 2017 decision at Appendix A, page 

1 (“City’s Proposed Plan”), shall be modified by substitution of the City Council 

District Map (April 2017), as attached to this Order as Exhibit A. 

2. The Clerk of the Court shall enter an Amended Judgment modifying the 

last sentence of the first section of the Judgment entered January 27, 2017 (“other:”) 

to read: “See ECF Nos. 40, 47.” 

3. All the remaining terms and conditions of the Memorandum Opinion and 

Order, and the Amended Judgment shall remain in full force and effect. 

4. The City of Pasco is ordered to take all steps necessary to substitute and 

implement the attached revised voting district map as part of the plan approved by 

the court on January 27, 2017.  

The District Court Executive is hereby directed to enter this Order, enter the 

Amended Judgment as directed in paragraph 2, and provide copies to counsel.  

DATED THIS 4th day of May, 2017. 
 
                                          s/Lonny R. Suko 

________________________________ 
LONNY R. SUKO 

SENIOR U.S. DISTRICT COURT JUDGE 
 

Case 4:16-cv-05108-LRS    ECF No. 47    filed 05/04/17    PageID.732   Page 2 of 2
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Council Voting Districts: 

Pasco Counol O,stnct 1 

Pasco Counol 0,stnct 2 

Pasco Counol 0,stnct 3 

Pasco Counol D1stnct 4 

1111 Pasco Counol 0,stnct 5 

Pasco Council D1stnct 6 

Proposed City of Pasco Council Districts 
April 2017 

s 



DECLARATION 

DECLARATION OF SERVICE 
 

On said day below, I electronically served a true and accurate copy 
of the Brief of Respondents in Supreme Court Cause No. 100999-2 to the 
following parties: 
 

Edwardo Morfin 
Morfin Law Firm PLLC 
7325 West Deschutes Avenue 
Suite A 
Kennewick, WA  99336-6705 
 

Chad W. Dunn 
Sonni Waknin 
Bernadette Reyers 
Pro Hac Vice applications pending 
UCLA Voting Rights Project 
3250 Public Affairs Building 
Los Angeles, CA  90065 
 

Joel Bernard Ard 
Ard Law Group PLLC 
P.O. Box 11633 
Bainbridge Island, WA  98110-5633 
 

Francis S. Floyd 
Floyd Pflueger & Ringer PS 
3101 Western Avenue, Suite 400 
Seattle, WA  98121-3017 
 

Original E-filed via appellate portal: 
Supreme Court 
Clerk’s Office 
 

I declare under penalty of perjury under the laws of the State of 
Washington and the United States that the foregoing is true and correct. 
 

 DATED: September 12, 2022 at Seattle, Washington. 
 
 

     /s/ Matt J. Albers    
      Matt J. Albers, Paralegal 
     Talmadge/Fitzpatrick 



TALMADGE/FITZPATRICK

September 12, 2022 - 2:18 PM

Transmittal Information

Filed with Court: Supreme Court
Appellate Court Case Number:   100,999-2
Appellate Court Case Title: Gabriel Portugal et al. v. Franklin County et al.
Superior Court Case Number: 21-2-50210-4

The following documents have been uploaded:

1009992_Briefs_20220912141701SC836011_1094.pdf 
    This File Contains: 
     Briefs - Respondents 
     The Original File Name was Brief of Respondents.pdf

A copy of the uploaded files will be sent to:

Bernadette@uclavrp.org
Eddie@MorfinLawFirm.com
Sonni@uclavrp.org
brad@tal-fitzlaw.com
ecampbell@floyd-ringer.com
eddie4um509@yahoo.com
ffloyd@floyd-ringer.com
joel@ard.law
matt@tal-fitzlaw.com

Comments:

Brief of Respondents

Sender Name: Matt Albers - Email: matt@tal-fitzlaw.com 
    Filing on Behalf of: Philip Albert Talmadge - Email: phil@tal-fitzlaw.com (Alternate Email: matt@tal-fitzlaw.com)

Address: 
2775 Harbor Avenue SW
Third Floor Ste C 
Seattle, WA, 98126 
Phone: (206) 574-6661

Note: The Filing Id is 20220912141701SC836011
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