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UNITED STATES COURTS OF APPEALS  
FOR THE NINTH CIRCUIT 

 
  

SUSAN SOTO PALMER, et al.,   
  
Plaintiffs-Appellees,  
  
v.   
  

STEVEN HOBBS, in his official 
capacity as the Secretary of State of 
Washington, and the STATE OF 
WASHINGTON,   

  
Defendants-Appellees,  
  
and  
  

JOSE TREVINO, ISMAEL CAMPOS, 
and ALEX YBARRA,  
  

Intervenors-Defendants-
Appellants.  
  

  
  
  

Nos. 23-35595 & 24-1602   
  
D.C. No. 3:22-cv-05035-RSL  
 
United States District Court for the 
Western District of Washington   
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OPPOSITION TO 
INTERVENORS’ MOTION TO 
SUPPLEMENT THE RECORD 
ON APPEAL AND REQUEST 
FOR JUDICIAL NOTICE 
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INTRODUCTION 
 

 This Court should deny Intervenors-Appellants’ (“Intervenors”) motion to 

supplement the record on appeal and request for judicial notice. Intervenors’ motion, 

filled to the brim with misrepresentations of Plaintiffs’ claims and the district court’s 

decisions, misunderstandings about Section 2 of the Voting Rights Act, and baseless 

assertions about facts not in evidence, amounts to an extraordinary request for this 

Court to engage in factfinding for the first time on appeal. But this Court should not 

be considering or making any determination of facts raised after the district court’s 

judgment, and Intervenors request is squarely precluded by precedent. Moreover, 

the facts presented by Intervenors (as well as the accompanying conjecture about 

them) are irrelevant to the issues on appeal. Finally, supplementation of the record 

is particularly inappropriate here, where the only party appealing lacks standing to 

do so. For these reasons, Intervenors’ motion should be denied. 

ARGUMENT 
 
I.  Intervenors’ motion improperly asks this Court to engage in factfinding 

on appeal. 
 
 Intervenors do not meet the high bar necessary for supplementation of the 

record on appeal. In their motion, Intervenors go well beyond requesting judicial 

notice of facts, instead making pages of arguments that go to the merits of their 

liability and remedial appeal, as well as baseless spin on the import of the November 

2024 election results in LD14. But Intervenors should not get another bite at the 
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apple. As this Court has held, “[s]ave in unusual circumstances, we consider only 

the district court record on appeal.” See Lowry v. Barnhart, 329 F.3d 1019, 1024 

(9th Cir. 2003) (citing Barilla v. Ervin, 886 F.2d 1514, 1521 n. 7 (9th Cir. 1989)). 

This “limitation is fundamental” and contemplates supplementation only in 

“extraordinary cases.” Lowry, 329 F.3d at 1024.  

There are no such “extraordinary” circumstances here, and Intervenors do not 

even attempt to argue that they exist. Nor could they. This Circuit has denied 

requests to supplement the record in exactly this scenario multiple times. In Ruiz v. 

City of Santa Maria, 160 F.3d 543 (9th Cir. 1998), the City requested on appeal that 

the court take judicial notice of election results that occurred post-judgment. The 

Ruiz court denied that request, holding that “we may not rely on subsequent election 

results in reviewing the district court’s judgment.” Id. at 548 n.13. Similarly, in 

Romero v. City of Pomona, the court was asked to consider the election of two 

Hispanic candidates “to the city council after the district court rendered its opinion.” 

883 F.2d 1418, 1420 n.1 (9th Cir. 1989). The Romero court held that while it has 

discretion to take judicial notice of the election results, “we may not, of course, rely 

thereon in reviewing the district court judgment.” Id. 

Numerous other appellate courts agree that on appeal a court “may not 

consider election results that the district court did not have before it when making 

its decision.” Rollins v. Fort Bend Independent School District, 89 F.3d 1205, 1223 
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(5th Cir. 1996) (denying request to supplement the record with post-judgment 

election results because “it is not within our province to evaluate election results not 

contained within the record when the district court ruled”); Monroe v. City of 

Woodville, 881 F.2d 1327, 1329 n.2 (5th Cir. 1989) (denying supplementation of 

new facts regarding election of two black candidates as “the district court did not 

have the results of this election before it; accordingly these results play no part in 

our review of the court’s conclusions”), cert. denied, 498 U.S. 822 (1990); Zimmer 

v. McKeithen, 485 F.2d 1297, 1307 (5th Cir. 1973)(en banc)(“The significance 

attached to the success at the polls in the instance case is unavailing…First, these 

results were not before the district court when it rendered the opinion we are 

presently reviewing. It is axiomatic that an appellate court cannot take cognizance 

of matters not passed upon by the trial court”); Salas v. Southwest Texas Junior 

College District, 964 F.2d 1542, 1544-45 n.7 (5th Cir. 1992) (noting election results 

occurring after trial but holding that “they do not affect our review of the [district] 

court’s conclusions”) (internal quotations omitted)).  

Nor do the cases cited by Intervenors support their request. In Lowry, this 

Court noted supplementation is proper on appeal in “extraordinary cases,” and 

ultimately excluded supplementation because the evidence was absent from the 

district court record. Id. at 1025. And in Johnson v. Rancho Santiago Cnty. College 

District, 623 F. 3d 1011, 1020 n.3 (9th Cir. 2010), the Court only supplemented the 
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record because the facts at issue related to whether the case was moot and thus 

whether the Court even had jurisdiction to hear it. Not so here.  

At bottom, Intervenors motion attempts not only to introduce the November 

2024 election results, but also to argue their unsubstantiated implications in their 

favor on the merits. But the November 2024 election results were not before the 

district court, and this Court should not engage in factfinding in the first instance on 

appeal. As such, Intervenors motion to supplement should be denied. 

II.  Intervenors facts and argument are meritless and irrelevant to the issues    
on appeal. 

 
In addition to being improper to consider at this stage, the election results and 

Intervenors’ accompanying arguments are irrelevant to the issues on appeal and have 

no merit. Intervenors frame the election results as “dispositive to this appeal.” Mot. 

at 6. But the opposite is true. 

To begin, as a legal and factual matter, the results of the November 2024 

election in LD14 provide no insight on issues relevant on appeal.1 For example, 

determining the candidate of choice of Latino voters (or that of white voters) cannot 

be done simply by looking at election results alone; expert statistical analysis is 

required. Indeed, the Ruiz court excluded election results on appeal not only because 

they were post-judgment, but because “election results do not tell us if any of the 

 
1 For this reason, and as in Ruiz, even taking judicial notice of the election results 
serves no apparent purpose. 
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winning candidates were Hispanic-preferred, the relevant issue in this appeal.” Ruiz, 

160 F.3d at 548 n.13. Nor can one election outweigh the findings of all four experts 

in the case that Latino voters cohesively prefer the same candidates, and that those 

candidates are continually defeated by white bloc voting over a decade of elections 

in the region. Thornburg v. Gingles, 478 U.S. 30, 57 (1986) ("a pattern of racial bloc 

voting that extends over a period of time is more probative of a claim that a district 

experiences legally significant polarization than are the results of a single election"). 

As such, Intervenors arguments about the election results’ meaning for the existence 

of racially polarized voting, district performance, and the viability of any remedy are 

baseless, inaccurate, and provide no value to this Court. 

Moreover, Intervenors incorrectly assert numerous times that Plaintiffs (and 

the lower court) were seeking a remedial district that guaranteed the election of 

Democrats. Mot. at 3, 6-10. Not so. Plaintiffs’ lawsuit, and the district court’s 

remedy, were instead aimed at “provid[ing] Latino voters with an equal opportunity 

to elect candidates of their choice to the state legislature” as compared to the prior 

district configuration, which “impair[ed] the ability of Latino voters to elect 

candidates of their choice on an equal basis with other voters”). 1-ER-2, 5, 10-11. 

As the district court noted at the outset of the remedial process, the court’s goal was 

to create a remedy “that will provide equal electoral opportunities for both white and 

Latino voters in the Yakima Valley region[].” 2-ER-225. Thus, if anything, the 
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“50/50” election results in remedial LD14 in November 2024 demonstrate that the 

district in fact operates exactly as intended. Mot. at 7.2 

Intervenors arguments are unsubstantiated and wrong on the merits. However, 

this Court should not even reach the merits of Intervenors’ assertions, because it 

should not be engaging in factfinding for the first time on appeal. Because neither 

Intervenors’ facts or supporting arguments are relevant on appeal, this Court should 

deny Intervenors motion. 

III. Supplementing the record is particularly inappropriate because   
Intervenors’ lack standing to appeal. 

 
Supplementing the record with post-judgment election results here is 

particularly inappropriate because this Court lacks jurisdiction to hear this appeal. 

Indeed, the question posed by Intervenors (“What are we doing here?”), Mot. at 10, 

applies most forcefully to them, as they do not have standing to appeal the district 

court’s liability or remedy decisions, let alone supplement the record at this late 

stage.  

 
2 Intervenors congratulate themselves for their allegedly correct “predict[ions]” 
regarding LD14. Mot. at 10. But Intervenors only predictions were based on 
misunderstandings of the law, Plaintiffs’ position, and the district court’s decision, 
and included a claim that the district was drawn as both a racial and partisan 
gerrymander. As such, the election results only reveal Intervenors’ errors in 
predicting the outcome in LD14 and provide no reliable basis for the Court to make 
conclusions here. 
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As Plaintiffs have argued previously, Intervenors appeal is doomed because 

they lack standing. See, e.g., Pls. Answering Brief, Dkt. 55.1 at 24-36. In denying 

Intervenors’ previous motion to stay these proceedings, a motions panel of this Court 

found that Intervenors failed to demonstrate standing. No. 24-1602, Dkt. 18.1 at 2 

(“Appellants have not carried their burden to demonstrate that they have the requisite 

standing to support jurisdiction at this stage of the proceedings”). No circumstances 

have changed since that conclusion, and Intervenors lack any “invasion of a legally 

protected interest.” Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992). Two 

of the three Intervenors do not even reside or vote in LD14 (for which they seek to 

introduce election results), the district court’s liability decision did not compel any 

of them to do or not do anything, and none are harmed by the remedial district. Pls. 

Answering Brief, Dkt. 55.1 at 25-33. 

Given that Intervenors are pursuing this appeal solely as a “vehicle for the 

vindication of value interests,” Diamond v. Charles, 476 U.S. 54, 62 (1986), granting 

their request to supplement the record with facts first introduced on appeal is 

particularly unsuitable. Despite their lack of standing, Intervenors had their chance 

to make their best arguments on the merits at all phases of proceedings at the district 

court. Nor do Intervenors’ partisan motivations, again on full display in their motion 

to supplement, provide an injury sufficient for Article III standing. Pls. Answering 
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Brief, Dkt. 55.1 at 33-36. Because Intervenors lack standing to appeal, this Court 

should deny Intervenors’ motion. 

CONCLUSION 
 

 For the foregoing reasons, this Court should deny Intervenors’ motion to 

supplement the record on appeal and request for judicial notice. 

January 31, 2025 

Respectfully submitted, 
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