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INTRODUCTION

After a year and a half of litigation and a four-day trial, the district court found
that Legislative District 15 (“LD15”) in Washington’s Yakima Valley violated
Section 2 of the Voting Rights Act. Through its searching analysis, the district court
found that the boundaries of LD15, “in combination with the social, economic, and
historical conditions” in the region, deprived Latino voters of an equal opportunity
to elect candidates of choice. The court then conducted a robust remedial process
and selected a map that remedied the Section 2 violation.

The government defendants declined to appeal. Only Intervenor-Defendant-
Appellants (“Intervenors™) did. But these three individuals—present in the case by
permissive intervention only—Ilack standing. They are not harmed by the remedial
map, and they barely even attempt to establish standing to appeal the district court’s
liability ruling.

Intervenors’ merits arguments are also unavailing, and they identify no clear
error in the district court’s analysis. Instead, they provide a litany of half-baked
arguments belied by the record, precedent, and their own expert’s testimony.

Intervenors are part of a tangled web of political forces using this appeal for
partisan goals. The kitchen-sink approach in Intervenors’ brief reveals the

fundamental reality that the district court adhered to precedent and issued findings
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that are not clearly erroneous. Intervenors have no standing to appeal its decision,
and their many arguments are meritless.
JURISDICTION

This case was properly tried before a single-judge district court with
jurisdiction under 28 U.S.C. §§ 1331, 1343(a)(3)—(4), 1357, 42 U.S.C. § 1983, and
52 U.S.C. § 10301 et seq. The district court also had general jurisdiction under 28
U.S.C. §§ 2201 and 2202, the Declaratory Judgments Act, and Federal Rules of Civil
Procedure 57 and 65 to grant Plaintiffs declaratory and injunctive relief.

This Court lacks subject matter appellate jurisdiction because neither the State
nor the Secretary of State have appealed, and Intervenors—three private individuals
granted permissive intervention below—have no standing to appeal. See United
States v. Texas, 599 U.S. 670, 675 (2023) (“Under Article III, a case or controversy
can exist only if a plaintiff has standing to sue—a bedrock constitutional requirement
that this Court has applied to all manner of important disputes.”).

ISSUES PRESENTED
L. Whether Intervenors have standing to appeal the liability or remedial
decisions of the district court where they lack any concrete or particularized
legally-protected interest in the litigation.
2. Whether the district court’s findings that the Gingles preconditions were

satisfied were clearly erroneous when they were based on unrebutted expert
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and lay witness testimony establishing the compactness of the Latino

community and the existence of racially polarized voting in the region.

3. Whether the district court’s findings that the totality of the circumstances do
not afford an equal opportunity for Latino voters to elect candidates of choice
were clearly erroneous when they were based on unrebutted expert and lay
testimony about past and current discrimination.

4. Whether the district court’s selection of Map 3B is clearly erroneous where
the remedial district complies with federal and state law, respects traditional
redistricting principles, provides the Latino community an opportunity to elect
candidates of their choice, and remedies the cracking of the Latino community
of interest, but has a slightly lower Hispanic Citizen Voting Age Population
(“HCVAP”) than the enacted LD15.

STATEMENT OF THE CASE

I. Redistricting in Washington State.

Article 11, section 43 of the Washington Constitution assigns redistricting to a
bipartisan Commission consisting of four voting Commissioners and one non-voting
chair. The majority and minority leaders in both legislative houses each appoint one
of the four voting Commissioners, who in turn vote to appoint the nonvoting chair.

Wash. Const. art. 11, § 43(2).
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At least three Commissioners must approve state legislative and congressional
redistricting plans and submit them to the Legislature no later than November 15th
of the redistricting year. Wash. Const. art. II, § 43(6). The Legislature then has 30
days during the next regular or special session to adopt, by two-thirds vote,
amendments affecting no more than two percent of any district’s population. /d. §
43(7). The plans take effect upon amendment (if any) or after the 30-day period
expires, whichever comes first. /d.; RCW § 44.05.100.

II.  Washington enacts LD1S5 in violation of Section 2.

The 2021 Commission included Commissioners April Sims (appointed by the
House Democratic Caucus), Brady Pifiero Walkinshaw (appointed by the Senate
Democratic Caucus), Paul Graves (appointed by the House Republican Caucus), and
Joe Fain (appointed by Senate Republican Caucus). 2-PL-SER-318 at 4970-71.

In June 2021, the state Attorney General’s office educated the Commissioners
about Section 2’s requirements and recommended they consult a statistical expert to
assess racially polarized voting and identify minority-preferred candidates to aid in
drawing an opportunity district where required. 5-PL-SER-745-765. After the
release of the Census Bureau’s P.L. 94-171 data, the four Commissioners began
drawing legislative districts and announced their first public map proposals in

September 2021. 2-PL-SER-318 at §74.
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Soon thereafter, the Senate Democratic Caucus hired Dr. Matt Barreto, a
nationally-renowned expert on Latino voting patterns, to conduct a statistical
assessment of the Gingles preconditions. 4-PL-SER-533 at 620:2-23. Dr. Barreto
identified a large and compact geographic concentration of Latino voters in the
Yakima Valley area and ran statistical analyses of a dozen prior election contests in
the region from 2012 to 2020—all showing significantly polarized voting between
white and Latino voters. 5-PL-SER-767-782. In every contest he analyzed, Dr.
Barreto identified the candidate preferred by Latino voters. 5-PL-SER-783. He also
offered four reasonably configured maps that would give Yakima Valley Latinos a
real opportunity to elect candidates of their choice. 5-PL-SER-773, 811-812.

Every Commissioner received Dr. Barreto’s analysis. 5-PL-SER-793-812. In
response, Commissioners Sims and Walkinshaw released new public map proposals
to comply with Section 2. 5-PL-SER-837—840. Although Commissioners Sims and
Walkinshaw publicly encouraged their Republican counterparts to agree to a VRA-
compliant district in the Yakima Valley region, they abandoned the effort privately
as “it became very clear, very quickly, that was not going to happen.” 4-PL-SER-
497 at 790:10-14. More concerned with securing partisan advantage elsewhere in
the state, the two Democratic Commissioners instead gave Republican
Commissioner Paul Graves the pen to draw the Yakima Valley districts however he

pleased and assured him they would vote for whatever districts he drew, regardless
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of racial makeup or compliance with Section 2. 4-PL-SER-497 at 790:15-20, 498 at
791:7-16.

Commissioner Graves set out to draw a district in the Yakima Valley region
that had a very slight majority HCVAP but would not in fact perform to elect Latino
candidates of choice—a scheme he hoped would “protect against any lawsuit”
brought under Section 2. 5-PL-SER-813-814. The legislative redistricting plan he
ultimately drew, which the Commission approved, and the Legislature enacted, had
no Latino opportunity district. 3-ER-394-427, 428-434. That plan’s LD15 had a
HCVAP of about 50.02% (based on then-available 2019 CVAP estimates) with
boundaries that cracked Latino communities along the Lower Yakima Valley,
resulting in far less than equal opportunity for Latinos to elect their preferred
candidates, particularly in light of the lower voter turnout and registration rates of
Latinos included in the district. 2-PL-SER-323 at 97; 1-ER-29-30; 4-PL-SER-609—
611 at 73:14-75:25 (Dr. Collingwood); 4-PL-SER-629-630 at 134:12—-135:4 (Dr.
Estrada); 3-ER-422-425; 5-PL-SER-703-705.

In January 2022, Plaintiffs sued to challenge LD15, which has the facade of

an opportunity district but results in dilution of Latino electoral opportunity in































































































































































































































































