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INTRODUCTION

Appellants already sought a stay of the district court’s injunction, which this
Court denied. The majority of the arguments raised in Appellants’ second emergency
stay motion, filed yesterday in this new case number, are the exact same arguments
a motions panel of this Court already considered and rejected. Appellants’ motion
contravenes this Court’s rules in at least two ways: (1) it seeks the same relief a prior
motions panel denied without following Rule 27-10°s procedure for seeking
reconsideration and (2) it seeks to circumvent Rule 27-10’s time limit for seeking
reconsideration absent leave of court extending that deadline. In sum, Appellants
seek a second bite at the apple from a new motions panel having failed to persuade
the first motions panel that a stay pending appeal is warranted.

b3

The Court should construe Appellants’ “emergency stay motion” as a motion
for reconsideration—and a motion for leave to file such motion out of time—
pursuant to Rule 27-10. Under Rule 27-10(b), Appellants’ motion should be directed
to the panel that adjudicated Appellants’ first stay motion.

Plaintiffs-Appellees sought the position of the parties regarding this motion.

Appellants oppose this motion.! Appellee State of Washington and Secretary of State

Steven Hobbs take no position on this motion.

I Counsel for Appellants requested that Appellees include the following two
sentences regarding their position: “Appellants oppose the motion. Appellants
further suggest that any such argument about putative reconsideration from an order

1
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BACKGROUND
On August 10, 2023, after a year and half of litigation and a four-day trial, the

district court found that Washington’s 15th Legislative District (LD15) violated
Section 2 of the Voting Rights Act. Add-32. Appellants—three individuals who were
granted permissive intervention in the district court—filed a notice of appeal a month
later, on September 8, 2023. Add-45. On November 3, 2023, Appellants filed a
petition for certiorari before judgment with the Supreme Court, seeking to bypass
this Court’s appellate review. See Petition for Certiorari Before Judgment, Trevino v.
Soto Palmer, No. 23-484 (U.S. Nov. 3, 2023). On December 5, 2023—four months
after the district court issued its decision and injunction, three months after its appeal
in this Court was docketed, and one month after asking the Supreme Court to bypass
this Court—Appellants filed a motion with this Court to stay the district court’s
injunction and remedial proceedings. See Mot. to Stay Injunction and Lower Court
Proceedings, Susan Palmer, et al. v. Jose Trevino, et al., No. 23-35595 (9th Cir. Dec.

5, 2023), Dkt. 34-1 (“First Stay Motion”).

in a different appeal should instead be combined into an ordinary opposition brief in
response [sic] our motion for a stay pending appeal, rather than having separate
motions about motions.”

Plaintiffs-Appellees believe the Court should determine the panel that should
consider Appellants’ second stay motion before expending resources reviewing its
substance. Moreover, Plaintiffs-Appellees seek specific relief most appropriately
sought in a motion.
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Appellants’ first stay motion argued, infer alia, that they were likely to
succeed on appeal because of their contentions that (1) the legislative district
enjoined by the district court as a violation of Section 2 of the Voting Rights Act
(“VRA”) was already majority Hispanic, id. at 6, (2) the district court failed to
consider the compactness of the minority population as opposed to the compactness
of the district, id. at 6-7, (3) the district court failed to consider causation, id. at 8§,
and (4) the district court’s consideration of the Section 2 totality-of-the-
circumstances factors was erroneous, id. at 8. Appellants also contended that any
remedy necessarily would be an unconstitutional racial gerrymander, and thus the
district court’s ongoing remedial proceedings should be stayed. /d. at 9-11.

On December 21, 2023, a motions panel of this Court—Judges Rawlinson and
Hurwitz—issued an order denying Appellants’ motion for a stay, citing Appellants’
failure to satisfy the stay factors set forth in Nken v. Holder, 556 U.S. 418, 434
(2019). Order Denying Stay, Susan Palmer, et al. v. Jose Trevino, et al., No. 23-
35595 (9th Cir. Dec. 21, 2013), Dkt. 45.

Appellants’ opening brief in this Court was due that same day—December 21,
2023—but Appellants sought and received a streamlined extension until January 22,
2024. Id., Dkt. 47. Then, on January 5, 2024, Appellants filed a motion to hold their
own appeal in abeyance pending the district court’s remedial proceedings and their

Supreme Court petition, id., Dkt. 48, which this Court granted, id., Dkt. 59. That is,
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five months after the district court entered an injunction they contend imminently
harmed them and necessitated a stay, Appellants sought to delay resolution of their
own appeal. Thereafter, the Supreme Court denied their petition for certiorari before
judgment on February 20, 2024. See Trevino v. Soto Palmer, No. 23-484.

In the meantime—and following this Court’s denial of Appellants’ motion to
stay the trial court’s remedial proceedings—the district court held a robust remedial
process, with briefing and expert reports, a special master, and an evidentiary hearing
at which the parties were able to present expert and lay witness testimony. On March
15, 2024, the district court ordered in place Map 3B, which remedied the Section 2
violation while respecting the priority of the Washington Redistricting Commission
to simultaneously unite the Yakama Nation Indian Reservation with its off-
reservation trust lands in Klickitat County near to and along the Washington/Oregon
border. Add-36. Appellants filed a new notice of appeal, which resulted in the new
appellate case number in which Appellants now file their second motion for a stay.

At the end of business hours on March 18, 2024, Appellants filed an
“emergency” motion for a stay of the district court’s August 2023 injunction and its
subsequent remedial order. See Dkt. 7.1 (“Second Stay Motion”). The motion
“contains 7,154 words spanning 29 pages.” Second Stay Motion at 31. Five of the

seven arguments raised in Appellants’ second stay motion were already raised and
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rejected by this Court in denying their first stay motion. Compare First Stay Motion
at 6-11, with Second Stay Motion at 3-4, 10-16, 19-21.

After waiting four months to file their first motion for a stay of the district
court’s injunction, detouring to the Supreme Court, and asking this Court to hold
their own appeal in abeyance—Appellants now ask this Court to order Appellees to
respond within 24 hours to their 29-page stay motion, the vast majority of which
raises arguments a motions panel of this Court has already considered and rejected.
This comes seven months after the district court’s injunction was issued—during
which time Appellants have asked this Court not to decide their appeal.

ARGUMENT

Appellants’ emergency motion for a stay should be processed under Ninth
Circuit Rule 27-10, which governs motions for reconsideration. Rule 27-10 provides
that “[u]nless the time is shortened or expanded by order of this Court, a motion for
. . . reconsideration of a [non-dispositive] court order . . . must be filed within 14
days after entry of the order.” 9th Cir. R. 27-10(a)(2). Such a motion must “state with
particularity the points of law or fact which, in the opinion of the movant, the Court
has overlooked or misunderstood.” 9th Cir. R. 27-10(a)(3). The Rule likewise sets
forth the “Court Processing” for motions for reconsideration, providing that motions

for reconsideration “of an order issued by a motions panel shall be decided by that
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panel.” 9th Cir. R. 27-10(b). Responses are not permitted unless directed by the
Court, but such motions are not ordinarily granted without ordering a response. /d.

The majority of Appellants’ latest “emergency” motion for a stay is merely a
repackaging of their first motion for a stay—raising precisely the same merits
arguments regarding the district court’s liability order and injunction. They likewise
raise the same argument that any remedy is a racial gerrymander. And they seek,
inter alia, the same relief they sought in their first motion—a stay of the district
court’s August 2023 injunction. See Second Motion for Stay at 9. Although their
motion is longer this time and raises two new arguments related to the remedial
order, the vast majority of their Second Stay Motion is the same as their First Stay
Motion, only 11 pages longer. The Court’s rules do not permit parties to simply re-
file successive motions in different case numbers (regarding the same district court
order) seeking the same relief and hope for a different result from a different motions
panel. Rather, the Rules require parties who think their prior motion was erroneously
denied to follow Rule 27-10’s procedure for seeking reconsideration from the panel
that adjudicated their original motion.

Because the vast majority of Appellants’ latest motion is in fact a motion for
reconsideration, the Court should treat it as such to prevent Appellants from
circumventing the Court’s rules and gaining a second bite at the apple from a

different panel.
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CONCLUSION

Pursuant to Rule 27-10, the Court should construe Appellant’s emergency
motion for a stay as a motion for reconsideration of this Court’s December 21, 2023,
Order (in case number 23-35595) denying their first stay motion (and a motion for
leave to file out of time), and direct Appellants’ motion to the panel that adjudicated

their first motion (Judges Rawlinson and Hurwitz).
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