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Petitioners Kate Felton, Loren De Lonay, Kyle Johnson, Raymond Spellman,
Valeria Cerda, Lynn Carey, Rafael Salas, Curtis Gauthier, and Patricia Scieszinski
(“Petitioners”) respond as follows to the Motion to Intervene (“Motion”) by Congressmen
Grothman, Steil, Tiffany, Fitzgerald, Van Orden, and Wied, and Individual Voters
Hutcheson, Keller, McCalvy, and Moeller (collectively, “Proposed Intervenors™) filed on
May 29, 2025.

Petitioners do not oppose the Motion to the extent that Proposed Intervenors seek
permissive intervention under Wis. Stat. § 803.09(2), should the Court find such
intervention appropriate. However, Petitioners respectfully submit that intervention as of
right under Wis. Stat. § 803.09(1) is unwarranted. Proposed Intervenors have not
demonstrated a sufficiently “direct and immediate” interest in the subject matter of this
litigation, as their asserted interests are too “remotely related” to the legal questions at issue
to support intervention as of right. Helgeland v. Wisconsin Muns., 2008 WI 9, 9 45, 307
Wis. 2d 1, 745 N.W.2d 1. The Congressmen’s status as current officeholders and
prospective candidates does not confer a legally protectable interest in the specific
configuration of congressional districts. See, e.g., City of Philadelphia v. Klutznick, 503 F.
Supp. 663, 672 (E.D. Pa. 1980) (“A [legislator] suffers no cognizable injury, in a due
process sense or otherwise, when the boundaries of his district are adjusted by
reapportionment . . . a representative has no like interest in representing any particular

constituency.”); Corman v. Torres, 287 F. Supp. 3d 558, 569-70 (M.D. Pa. 2018); Toth v.
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Chapman, No. 1:22-CV-00208, 2022 WL 821175, at *10 (M.D. Pa. Mar. 16, 2022).! Nor
will anything in this case preclude any of the Congressmen from running for office again.
Moreover, the Individual Voters assert an interest in this litigation on the basis that
“undoing” the existing congressional map will negatively impact their campaign activities
in 2026. Motion at 10. But elections will still be held in 2026, and the candidates they
prefer can still run for office. That basis is thus insufficient to support intervention as of
right.

Petitioners’ non-opposition to permissive intervention should not be construed as a
waiver of any arguments they may have regarding standing, preclusion, estoppel, or any
other grounds that would bar Proposed Intervenors’ arguments or proposed remedies. In
particular, Congressmen Grothman, Steil, and Fitzgerald fully participated in Johnson v.
Wisconsin Elections Commission, No. 21AP1450, and now advance arguments that are
fundamentally incompatible from those they previously asserted in that proceeding. See
Mrozek v. Intra Fin. Corp., 2005 WI 73, 9 22, 281 Wis. 2d 448, 699 N.W.2d 54 (“Judicial
estoppel precludes a party from asserting one position in a legal proceeding and then
subsequently asserting an inconsistent position.”). Here, Congressmen Grothman, Steil,
and Fitzgerald assert that a two-person deviation is de minimis and lawful under Article I,
Section 2 of the U.S. Constitution’s “maximally stringent” standard and therefore also

permissible under Article I, Section 1 of the Wisconsin Constitution’s allegedly less

!'In support of their argument for intervention as of right, the Congressmen cite League of Women Voters of
Mich. v. Johnson, 902 F.3d 572, 579 (6th Cir. 2018). But the court in that case declined to address whether
the relationship between representative and constituent constituted a sufficient interest to support
intervention as of right. /d.
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stringent standard. Congressman Grothman et al.’s Prop. Opp’n to Pet. for Orig. Action at
10-16.% In Johnson, however, Congressmen Grothman, Steil, and Fitzgerald argued that
the same congressional map at issue here was unconstitutional because any deviation
greater than “as close to perfect equality as possible” presumptively violates Article 1,
Section 2 of the U.S. Constitution’s standard unless sufficiently justified. Congressman
Grothman et al.’s Emerg. Mot. for Stay at 9-11, Johnson v. Wisconsin Elections
Commission, No. 2021AP1450 (Wis. Mar. 7, 2022) (describing the existing
malapportioned plan as unconstitutional) (internal quotations omitted) (emphasis in
original); see also Oral Argument at 5:23:20, Johnson v. Wisconsin Elections Commission,
WisconsinEye (Jan. 19, 2022), https://wiseye.org/2022/01/19/wisconsin-supreme-court-
oral-arguments-johnson-v-wisconsin-elections-commission/. Under their own logic in
Felton, this argument would imply that unjustified population deviations amount to a clear-
cut violation of Article I, Section 1 of the Wisconsin Constitution—a position squarely at
odds with their current claim that the population deviation of Wisconsin’s congressional
map cannot constitute a violation. Should this Court grant the Motion, Petitioners reserve

their right to address any such arguments in briefing and argument on the merits.

Dated this 9th day of June, 2025.

By Electronically signed by Daniel S. Lenz
Daniel S. Lenz (SBN 1082058)
CAMPAIGN LEGAL CENTER
P.O. Box 14294

% The Proposed Intervenors submitted their Proposed Opposition along with the Motion, but it has not yet
been docketed.
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