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INTRODUCTION

The Petition in this case poses a single question: Whether an unjustified, and
indisputable, deviation from population equality in Wisconsin’s congressional districts—
the minimum requirement for redistricting plans—is compatible with the Wiscoﬁsin
Constitution’s guarantee of equal rights. Wis. Const. art. I, § 1; see generally Pet.; Mem.
of Law at 10-25. Despite certain breathless exhortations, this claim is not “beyond serious
dispute,” nor does it constitute “unmitigated gall.” See Proposed Resp. of Congressman
Glenn Grothman et al.‘(“Grothman Br.”) at 13; Nonparty Br. of Billie L. Johnson et al.
(“Johnson Br.”) at 6. Far from inviting the Court to “transgress the ordinary bounds of
judicial review™ or “arrogate” power unto itself, see Non-Party Br. of the Wis. Legislature
(“Leg. Br.”) at 19 (quoting Moore v. Harper, 600 U.S. 1, 36 (2023)), the Petitioners request
that the Court cbnduct its normal business—interpret the Wisconsin Constitution’s
guarantee of “perfect equality” in light of the undisputed malapportionment in its
congressional map. State ex rel. Binner v. Buer, 174 Wis. 120, 182 N.W. 855, 857 (1921).
- Petitioners’ arguments on this point are hardly novel or extreme. Two current members of
this Court and the Court’s former Chief Justice, along with Intervenors Congressmen
Grothman, Steil, Tiffany, and Fitzgerald, have all contended at various times that the
existing malapportionment violated the federal Constitution. See Johnson v. Wisconsin
Elections Commission, 2022 W1 14, §920-21, 400 Wis. 2d 626, 971 N.W.2d 402 (“Johnson
Ir’); Oral Argument at 5:23:20, Johnson v. Wisconsin Elections Commission,

WisconsinEye (Jan. 19, 2022), https:/wiseye.org/2022/01/19/wisconsin-supreme-court-
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oral-arguments-johnson-v-wisconsin-elections-commission/; Congressman Grothman et
al.’s Emerg. Mot. for S.tay at 9-11, Johnson v. Wisconsin Elections Commission, No.
2021AP1450 (Wis. Mar. 7, 2022) (describing the existing malapportioned plan as federally
unconstitutional). The Petition raises a related but distinct claim under the Wisconsin
Constitution.

Wisconsin’s Constitution vests the final authority for its interpretation in a Supreme
Court constituted by justices elected by the people. Wis. Const. art. VII, § 4. In 2023,
Justice Janet Protasiewicz ran against former Justice Daniel Kelly, winning with a margin
of over 200,000 votes statewide. Upon being sworn into office, Justice Protasiewicz vowed
to “apply[] justice fairly [} [a]jnd equally” and that she was committed to “fairness and
impartiality in our justice system.”!' Unfortunately, since then, parties in various cases,
including several of the movants here, have continuously filed groundless recusal motions.
See Wis. Leg. and Rep. Senator Respondents’ Mot. to Recuse J. Protasiewicz, Clarke v.
Wisconsin Elections Commission, No. 23AP1399-OA (Wis. Aug. 22, 2023); Wis. Leg. Mot.
to Recuse J. Protasiewicz, Wright v. Wisconsin Elections Commission, No. 23AP1412-OA
(Wis, Aug. 22, 2023); Congressman Grothman et al. Mot. to Recuse J. Protasiewicz,

Johnson v. Wisconsin Elections Commission, No. 21AP1450-OA (Wis. Jan. 29, 2024);

' See, e.g.. State Supreme Court Justice Janet Protasiewicz sworn in at Capitol Rotunda, Wisconsin Radio
Network (Aug. 2, 2023), https://www.wrn.com/state-supreme-court-justice-janet-protasiewicz-sworn-in-
at-capitol-rotunda/, Petitioners® Appendix (“Pet. App.”) 1; Chuck Quirmbach. What's Ahead for Janet
Protasiewicz, now that she's a Wisconsin Supreme Court justice?. WUWM (Aug. 2, 2023).
https://www.wuwm.com/2023-08-02/whats-ahead-for-janet-protasiewicz-now-that-shes-a-wisconsin-
supreme-court-justice, Pet. App. 2-8.

[N
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Wisconsin Leg. Mot. to Recuse J. Protasiewicz, Abbotsford Educ. Ass’n et al. v. Wisconsin
Emp. Relations Commission, No. 24AP2429 (Wis. Jan. 27, 2025); Congressman Grothman
et al. Mot. to Recuse J. Protasiewicz, Bothfeld v. Wisconsin Elections Commission, No.
25AP996-0OA (Wis. June 20, 2025). None of these attempts to nullify the results of the
2023 election and have parties select their justices had merit and Justice Protasiewicz has
denied each demand that she recuse based on campaign comments or contributions.? See
Clarke v. ’Wisconsin Elections Commission, 2023 W1 66, 409 Wis. 2d 249, 995 N.W.2d 735
(‘Protasiewicz, J.>); Wright v. Wisconsin Elections Commission, 2023 WI 67, 409 Wis. 2d
311, 995 N.W.2d 699; Order of J. Protasiewicz, Abbotsford Educ. Ass'n v. Wisconsin Emp.
Relations Commission, No. 24AP2429 (Wis. Feb. 12, 2025), Pet. App. 9-15. The pending
Motion to Recuse Justice Janet C. Protasiewicz (“Mot.”) by Congressmen Grothman, Steil,
Tiffany, Fitzgerald, Van Orden, and Wied, and additional Proposed Intervenors Hutcheson,
Keller, McCalvy, and Moeller (collectively, “Congressman Grothman™) is as unfounded as
the prior requests. There is nothing in federal due process law that requires recusal based
on either fleeting campaign comments, unrelated to the issues in the Petition, nor a non-

party’s campaign donations. And applicable state laws and principles, far from requiring

* Justice Protasiewicz declined to participate in certain subsequent proceedings in Johnson not because
either the federal Due Process Clause or Wisconsin law required recusal, but because Justice Protasiewicz
had not participated in the case previously. Order of J. Protasiewicz, Johnson v. Wisconsin Elections
Commission, No. 21AP1450-OA (Wis. Mar. 1, 2024), Pet. App. 16-18 (“The motion seeking my recusal is
moot, and, thus. I do not reach the question of whether the law requires my recusal.™). The motion in
Bothfeld remains pending.
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recusal based on those same arguments, demonstrate there is no legal or ethical basis
compelling Justice Protasiewicz’s recusal.
BACKGROUND

Justice Protasiewicz has served on this Court for nearly two years, having taken the
bench in August 2023. The previous year, in May 2022, Chief Justice Patience Drake
Roggensack announced her retirement. Former Justice Daniel Kelly and current Justice
Protasiewicz declared their candidacies for the open seat. On Tuesday, April 4, 2023,
Justice Protasiewicz won the election by over 200,000 votes, an 11-point margin, defeating
her opponent in his second unsuccessful bid for the Wisconsin Supreme Court. Clarke,
2023 WI 66, q14.

During the 2023 campaign, both candidates made comments about their personal
values and views on certain issues, including some comments on redistricting. Then-Judge
Protasiewicz made comments critical of the reasoning in the Johnson litigation, and critical
of the state legislative maps and gerrymandering.? Justice Kelly, like other candidates,

shared his views regarding how courts should approach redistricting, including that maps

¥ Congressman Grothman’s attempt to recast comments about the state legislative maps as pertaining to the
congressional maps are misleading at best. See Mot. at 14. Justice Protasiewicz’s comments at the January
9, 2023 debate, for example, were explicitly about the state legislative maps. WisPolitics State Supreme
Court Election Forum Tr. 46:1-7 (Jan. 9, 2023), App. 23 (“the maps are rigged, bottom line, absolutely
positively rigged. They do not reflect the people in this state. They do not reflect accurately representation
in neither the state assembly or the state senate; they are rigged, period.”) (emphasis added). For the reasons
discussed infia, none of these comments, including those about entirely different maps, create a due process
issue or prompt recusal under Wisconsin law.
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must “have equal population.”™ The only comment from Justice Protasiewicz which
Congressman Grothman, the Legislature, and the Johnson amici identify pertaining to the
congressional maps, see Mot. at 13, 16; see also Johnson Br. at 15 n.6 (identifying the same
statement); Leg. Br. at 23 (same), consists of two sentences in an hourlong debate, in which
Justice Protasiewicz said:

We are a battleground state. We have very very close statewide elections. Yet

you look at our state assembly, you look at our state senate, two-thirds of the

seats are red. You look at Congress you know we have eight seats—six are

red, two are blue—in a battleground state. So we know something’s wrong.’
Justice Protasiewicz made no comments about how she would rule in any challenge to the
congressional map, and no comment about any equal population requirements for the
congressional districts.® To the contrary, throughout her campaign, although sharing
thoughts on important issues including redistricting, Justice Protasiewicz made clear she
would “be an impartial justice who upholds our Constitution,” and that she could not tell

voters what she was “going to do on a particular case.” Clarke, 2023 WI 66, 953. She said

repeatedly she would “uphold the law [and] follow the Constitution,” and that “[n]othing

Y Id. at 48:6-49:7 (Justice Daniel Kelly), App. 23: 47:9-48:4 (Judge Jennifer Dorow). App. 23;49:24-53:13
(Judge Everett Mitchell), App. 23-24.

* Channel 3000 / News 3 Now, Wisconsin Supreme Court debate presented by News 3 Now and WisPolitics,
at 29:20-30:10 (YouTube, Mar. 21, 2023) (“Supreme Court Debate™), https://bit.ly/3HAtZtv; Mot. at 13,

¢ Congressman Grothman alleges that Justice Protasiewicz’s response to a separate interview question also
pertained to the congressional map. Mot. at 14; River Channel, Western Wisconsin Jowrnal: Wisconsin
Supreme  Court  Candidate: Janet  Protasiewicz, at 5:00-6:15, (YouTube Feb. 12, 2023),
https://bit.ly/4mL8WIn. Even the cherry-picked language in the Motion is ambiguous—ilustice
Protasiewicz refers to “maps,” not the congressional map. More importantly, in the same interview. Justice
Protasiewicz again committed herself to “impartiality,” the even application of justice, and that cases must
be evaluated based on caselaw and the Constitution. Id. at 3:30-4:30

5
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is prejudged.” /d. (first alteration in original). Justice Protasiewicz emphasized that “every
single case [she] would ever handle wlould] be rooted in the law. One hundred percent.”
Id. (quoting comments at Wisconsin Supreme Court debate).

Spending in the 2023 Wisconsin Supreme Court judicial race smashed state and
national records at the time. Campaigns and outside groups spent at least $51 million,
Clarke, 2023 WI 66, 426, shattering the $10 million record set in 2020, see id. §9—which
itself broke Wisconsin’s previous record of $8.2 million, set just one year before in 2019.
See id. The candidates spent $22 million in the 2023 race.” Outside groups were estimated
to have spent nearly $29 million: $11.7 million supporting Justice Protasiewicz and $16.8
million supporting Justice Kelly. See Clarke, 2023 W1 66, ¥28.

L Increasing political contributions to judicial races

The increased spending in the Wisconsin judicial races was “less [of] an aberration

than an escalation.”® Several states, including Montana® and North Carolina,'” set spending

records in 2022. Partisan spending has contributed to the increased expendxturcs as political

" Wisconsin Supreme Court Race Cost Record $51M, Wisconsin Democracy Campaign (July 18, 2023),
https://www.wisdc.org/news/press-releases/139-press-release-2023/7390-wisconsin-supreme-court-race-
cost-record-51m, Pet. App. 19-29,

* Douglas Keith & Eric Velasco, The Politics of Judicial Elections, 2019-20, Brennan Center for Justice 1
(Ian 25, 2022). https://www.brennancenter.org/media/8878/download, Pet. App. 30.

? Mara Silvers, State Supreme Court race draws $2.9 million in outside spending in last month of campaign,
MTEP (Nov. 4, 2022), https://montanafreepress.org/2022/11/04/montana-supreme-court-race-2-9-million-
third-party-spending-last-month-of-campaign/, Pet App. 42-45.

' Hannah Schoenbaum, Republicans Retake Control of North Carolina Supreme Court. Associated Press
(Nov. 9, 2022), https://apnews.com/article/north-carolina-state-courts-supreme-court- govemmem -and-
politics-176517442f012865f93d56e9¢2827755, Pet. App. 46-49.

6
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parties have focused on state judicial elections in recent years.'' According to one report,
political parties accounted for 18 percent of contributions to judicial campaigns in the
2019-2020 election cycle." This trend has only continued in the last two years, with the
most recent judicial elections again seeing record-breaking spending. '3

Both the Democratic and Republican Parties regularly contribute to Wisconsin
Supreme Court races. In 2023, both Justice Protasiewicz and Justice Kelly received
contributions from the Wisconsin Democratic and Wisconsin Republican parties
respectively.'* The expenditures by political parties in the 2023 Wisconsin Supreme Court
race followed a similar trajectory as in prior races. In 2020, Justice Karofsky unseated
former Justice Kelly by a nearly 11-point margin.!> Kelly’s largest single contribution in
that election was from the Republican Party of Wisconsin, and he also accepted

contributions from 13 local Republican party organizations.'® In 2019, the Republican

" Reid Wilson, Republican group will focus on judicial races, Washington Post (Apr. 29, 2014),
https://www.washingtonpost.com/blogs/govbeat/wp/2014/04/29/republican-group-will-focus-on-judicial-
races/, Pet. App. 50-51; accord Nathaniel Rakich, How Did State Supreme Court Races Get So Expensive?,
FiveThirtyEight (Mar. 16, 2023), https:/fivethirtyeight.com/features/wisconsin-state-supreme-court-
spending/ (*[OJutside groups like the Republican State Leadership Committee started spending serious
money on judicial election[.]”), Pet. App. 52-58.

" Keith & Velasco, supra n.8, Pet. App. 33.

B Megan O’Maltz, How a 2025 election in Wisconsin became the most expensive race for a court seaf in
US History, ProPublica (Mar. 31, 2025), https://pbswisconsin.org/news-item/how-a-2025-election-in-
wisconsin-became-the-most-expensive-race-for-a-court-seat-in-us-history/, Pet. App. 59-68.

" Molly Beck & Corrinne Hess, 5 takeaways from the only Supreme Court election debate. Daniel Kelly
and Janet  Protasiewcz take the gloves off, Milwaukee Journal Sentinel (Mar. 22, 2023),
https://www.jsonline.com/story/news/politics/elections/2023/03/21/5-takeaways-from-the-
only[12]wisconsin-supreme-court-election-debate/70029701007/, Pet. App. 69-72.

' See Charles Franklin, The Increasing Correlation of Wisconsin Supreme Court FElections with
Partisanship: A Statistical Analysis, Marquette Lawyer 24, 25 (Fall 2018), Pet. App. 73, 74.

' See Friends of Justice Daniel Kelly. July Continuing 2020 Campaign Finance Report CF-2, Schedule 1-
B, Pet. App. 79-81.
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State Leadership Committee’s Judicial Fairness Initiative spent over $1 million in support
of Justice Hagedorn.!” Justice Hagedorn also accepted contributions from the Republican
Party of Wisconsin and 19 local Republican Party organizations. '®

In 2016, the Republican State Leadership Committee supported Justice Rebecca
Grassl Bradley’s campaign with over $100,000 in outside spending.'” Wisconsin
Republican Party Chairman Brad Courtney also emailed supporters to encourage them to
collect twenty signatures each to put Justice Bradley on the ballot, telling them “[W]e have
the opportunity to elect a . . . conservative jurist.”?® Neither Justice Hagedorn nor Justice
Bradley were requested to, nor did they, recuse themselves from Johnson, Clarke, or any
other matter simply because it may have had a political impact. The trend toward more
spending has continued, with the most recent Supreme Court election in Wisconsin
breaking the spending records set during Justice Protasiewicz’s 2023 campaign.

This system is not unique to Wisconsin, and justices receiving support from political

parties in other state supreme court races have likewise declined to recuse themselves from

"7 Patrick Marley, Republican group spending more than $1 million to help Brian Hagedorn in Wisconsin
court ' race, Milwaukee Journal Sentinel (Mar. 26, 2019),
https://www.jsonline.com/story/news/politics/2019/03/26/wisconsin-supreme-court-gop-

group| 16]spending-{-m-help-brian-hagedorn/3275973002/, Pet. App. 82-84.

** Friends of Brian Hagedorn, July Continuing 2019 Campaign Finance Report CF-2, Schedule 1- B, Pet.
App. 85-87.

Y Wisconsin Supreme Court Finance Summaries, Wisconsin Democracy Campaign (Mar. 22, 2024),
https://www,wisdc.org/follow-the-money/3 | -nonpartisan-candidates/6 56-wisconsin-supreme-court-
finance-summaries, Pet. App. 88-89.

% Molly Beck, GOP seeking signatures on behalf of Rebecca Bradley, Wisconsin State Journal (Dec. 2,
2015).  https://madison.com/news/local/govt-and-politics/gop-seeking-signatures-on-behalf-of-rebecca-
bradley/article_f6f4408d-1377-548b-baeS5-109baf688e57.html, Pet. App. 99-102.
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redistricting litigation with indirect benefits to partisan interests. In the 2016 Ohio Supreme
Court judicial elections, then-Chief Justice Maureen O’Connor and Justices Pat DeWine
and Pat Fischer received over $200,000 in outside spending support from the Republican
State Leédership Committee’s Judicial Fairness Initiative.?! When redistricting litigation
landed on the Ohio Supreme Court’s docket, Justice DeWine said recusal “[was]n’teven a
close call.”??
II. Procedural background

On August 2, 2023, a group of individual voters filed a petition for an original
action, alleging that the state legislative redistricting plans, drawn by the Wisconsin
Legislature and ultimately adopted by this Court in Johnson v. Wisconsin Elections
Commission, 2022 WI 19, 401 Wis. 2d 198, 972 N.W.2d 559 (“Johnson 111”)> were
unconstitutional. See Clarke v. Wisconsin Elections Commission, 2023 W1 79, 996-7, 410
Wis. 2d 1, 998 N.W.2d 370. On August 22, 2023, the Wisconsin Legislature filed a motion
to intervene in Clarke, along with a motion to recuse Justice Protasiewicz. On October 6,
2023, Justice Protasiewicz denied the motion, carefully explaining how both “law books™

and “conscience” necessitated the denial. Clarke, 2023 WI 66, 45. Justice Protasiewicz

2 Alicia Bannon et al., Who Pays for Judicial Races?, Brennan Center for Justice 49 (2016),
https://www.brennancenter.org/sites/default/files/publications/Politics_of Judicial Elections_Final.pdf,
Pet. App. 156.

* Jessie Balmert, Justice Pat DeWine won't recuse himself from lawsuits over maps approved by father
Gov. Mike DeWine, Columbus Dispatch = (Sept. 30, 2021),
https://www.dispatch.com/story/news/politics/2021/09/30/justice-pat-dewine-wont-recuse-himself-
redistricting-lawsuits/5932977001/, Pet. App. 172-74.
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provided a detailed analysis of all relevant state and federal recusal laws, concluding that
her recusal was neither required nor appropriate. /d.

On May 8, 2025, a different set of individuals—the Petitioners—filed the pending
petition for an original action in this Court raising a different claim regarding Wisconsin’s
congressional districts. Pet. On May 29, 2025, Congressman Grothman filed a motion to
intervene, which the Court granted on June 20, 2025, at which time it also accepted the
Motion for filing.” The Motion raises substantially the same arguments as the Legislature’s
recusal motion in Clarke, as well as the arguments that the Legislature and others, including
Congressmen Grothman, Steil, Tiffany, and Fitzgerald made in Johnson. Those arguments
are as misplaced as they have ever been, and the Motion should be denied.

ARGUMENT

L. The Due Process Clause does not require a duly elected Wisconsin Supreme
Court Justice to recuse herself.

The federal Due Process Clause does not require Justice Protasiewicz to recuse.
Congressman Grothman’s due process argument rests on a fundamental misreading of
Capertonv. A.T. Massey Coal Co., Inc., 556 U.S. 868 (2009), which articulated an exacting
standard for when the “risk of actual bias” from outsized and influential campaign
contributions by a litigant in a matter can rise to the level of a constitutional violation, as

well as various cases which establish a much higher standard for due process violations

' Justice Protasiewicz took no part in the decision on the Congressmen’s motion to intervene. Order
Granting Intervention.

10
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based on a judge’s personal involvement in a matter. Mot. at 24-27: 556 U.S. at 884. Federal
due process jurisprudence recognizes a “a presumption of honesty and integrity in those
serving as adjudicators.” Withrow v. Larkin, 421 U.S. 35, 47 (1975); see also State v.
Herrmann, 2015 W1 84, 9117, 364 Wis. 2d 336, 867 N.W.2d 772 (Ziegler, J., concurring)
(“We presume that judges are impartial, and someone who challenges a judge’s impartiality
bears a heavy burden to rebut that presumption.”) (internal quotation omitted). Nothing in
the Motion overcomes this presumption, and Caperton does not apply to either the
campaign comments or normal contributions described in Congressman Grothman’s
motion.

Caperton emphasized that it is extraordinarily narrow, meant only to apply to the
type of extreme facts of corruption presented in that specific case, where a litigant, after
receiving an adverse jury verdict in a pending case, spent an outsized amount of money in
a campaign that had a “significant and disproportionate influence” on placing an appellate
judge on the case. See, e.g., Caperton, 556 U.S. at 884, 889-890 (“Because the codes of
judicial conduct provide more protection than due process requires, most disputes over
disqualification will be resolved without resort to the Constitution. Application of the
constitutional standard implicated in this case will thus be confined to rare instances.”)2*;

id. at 899 (Roberts, C.J., dissenting) (noting that the majority opinion’s repeated references

> As explained in Section Il. infia, the Wisconsin Statutes and Code of Judicial Conduct do not require
recusal. Respondents’ foregrounding of their meritless federal constitutional claim should be viewed as a
transparent attempt to insert a federal issue into a case solely about the Wisconsin Constitution. on which
this Court has the final say. Arizona v. Evans, 514 U.S. 1, 7-8 (1995).

11
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to the “extreme,” “extraordinary,” or “exceptional” facts in that case); see also Herrmann,
2015 WI 84, €116, 364 Wis. 2d 336, 867 N.W.2d 772 (Ziegler. J., concurring) (*[1]t is
important to recognize that Caperton’s holding is very limited.”). Litigants therefore
shoulder a heavy burden when they seek recusal under the Fourteenth Amendment. Before
Caperton, the Due Proceés Clause required disqualification in only two situations: “when
thcjudge has a financial interest in the outcome of the case, and when the judge is preSiding
over certain types of criminal contempt proceedings.” Caperton, 556 U.S. at 891 (Roberts,
CJ "7 dissenting).vThe majority emphasized that “[t]he Due Process Clause demarks only
fhe outer boundaries of judicial disqualifications.” /d. at 889-890 (quoting Aetna Life Ins.
Co. v. Lavoie, 475 U.S. 813, 828 (1986)). As such, Caperton—and the Due Process Clause
more generally—requires recusal based on “a serious risk of actual bias . . . when a person
with a personal stake in a particular case had a significant and disproportionate influence
in placing the judge on the case by raising funds.” /d. at 884 (emphases added). Wisconsin
cofms, including this Court, apply the standard from Caperton “verbatim” and
acknowledge “that it is the exceptional case with ‘extreme facts’ which rises to the level of
a ‘serious risk of actual bias.’” In re Paternity of B.J.M., 2020 WI 56, 9424, 392 Wis. 2d 49,
944 N.W.2d 542 (quoting Caperton, 556 U.S. at 886-887); id. 451 (A.W. Bradley, I.,
concurring) (*The upshot of the analysis is that when appearance of bias is part of a due
process challenge, it comes with an exacting standard.”).

Ignoring this, Congressman Grothman first attempts to extend this very narrow rule

to cover campaign statements—in this case a single campaign statement—that he claims
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establishes such a “serious risk of actual bias.” Mot. at 27-35; see also Johnson Br. at 15
n.6 ’(identifying the same statement); Leg. Br. at 23 (same). But neither Caperton nor any
other federal due process case goes this far, and Congressman Grothman’s position on
campaign statements are contrary to well-established law. Congressman Grothman's
argument regarding campaign donations from a political party which has not appeared as
a party to this case is equally specious. Spending by political parties (a norm in Wisconsin
Supreme Court elections as it is in much of the country) is fundamentally different from
the kind of spending at issue in Caperton: spending by an individual litigant with specific
financial interests in a case pending before the court.

A, Justice Protasiewicz’s campaign comments do not create a due process
issue.

A judicial candidate’s campaign statements—Ilike those Congressman Grothman
attempts to make an issue out of here—do not-create a due process problem under the U.S.
Constitution. And Justice Protasiewicz’s actual statements—only one of which pertained
to Wisconsin’s congressional map—do not demonstrate inappropriate prejudgment.

1. The Due Process Clause does not require recusal based on campaign
remarks.

Congressman Grothman chiefly argues.that Justice Protasiewicz’s comments on the
campaign trail—including a single comment regarding the congressional map completely
unrelated to the Petitioners’ claim—require recusal. But there is no recognized basis to
require recusal based on campaign remarks. See Derek Clinger & Robert Yablon,

Explainer: Judicial Recusal in Wisconsin and Beyond, at 10, State Democracy Research
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Initiative (Sept. 5, 2023),
https://uwmadison.app.box.com/s/k2bx012b9vwsgiqfl4sfoiwt8m3j43qc ~ (“No  [U.S.]
Supreme Court case has ever held that due process .required a judge to recusé because of
the judge’s expression of views, whether on the campaign trail or elsewhere.”), Pet. App.
184; see also Clarke, 2023 W1 66, 4919, 70. To the contrary, due process jurisprudence
acknowledges that “[a] person could find something in the background of most judges
which in many cases would lead that person to conclude that the judge has a possible
temptation to be biased. But not all temptations are created equal.” Franklin v.
McCaughlry, 398 F.3d 955, 959-60 (7th Cir. 2005) (quoting Del Vecchio v. Ill. Dep 't of
Corr;, 31 F.3d 1363, 1372 (7th Cir. 1994) (en banc)). The U.S. Supreme Court has
accordingly rejected attempts to disqualify judges based on prior comments or opinions
they may have formed ébout an issue. See FTC v. Cement Inst., 333 U.S. 683, 702-03
(1948) (“[No] decision of this Court would require us to hold that it would be a violation
of procedural due process for a judge to sit in a case after he had expressed an opinion as
to whether certain types of conduct were prohibited by law.”); see also Withrow v. Larkin,
421 U.S. 35, 48-50 (1975). In Republican Party of Minnesota v. White, the U.S. Supreme
Court expressly rejected the notion that a judge or justice’s campaign remarks could result
in a due process issue. 536 U.S. 765, 775-77 (2002). The Court, with Justice Scalia writing
for the majority, stated: |
To be sure, when a case arises that turns on a legal issue on which the judge |

(as a candidate) had taken a particular stand, the party taking the opposite
stand is likely to lose. But not because of any bias against that party, or
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favoritism toward the other party. 4ny party taking that position is just as
likely to lose. The judge is applying the law (as he sees it) evenhandedly.

Id. at 776-777 (emphasis in original). The Court noted that “[a] judge’s lack of
prcdisposition regarding the relevant legal issues in a case has never been thought a
necessary component of equal justice, and with good reason.” /d. at 777. And the U.S.
Supreme Court has repeatedly upheld the First Amendment right of judicial candidates to
speak on issues in the campaign. See Williams-Yulee v. Fla. Bar, 575 U.S. 433, 447 (2015).

The cases Congressman Grothman cites establish that much more than campaign
statements or the expression of views on any issue that may come before a court are
required to establish a constitutional violation. Mot. at 24-25; see also Leg. Br. at 23-25.
Nothing in Caperton, of course, addresses campaign statements or a judicial candidate’s
comments at all. And other due process cases which do address a judge’s prejudgment
establish a high bar for what may be disqualifying. In Franklin v. McCaughtry, for example,
a circuit court judge took the “highly unusual step of filing a memorandum with the state
court of appeals” in a separate criminal case related to release pending appeal. 398 F.3d at
957. The judge discussed Franklin’s pending criminal case and certain subsequent
allegations. Id. Franklin’s case was subsequently discussed in a news article. /d. The
Seventh Circuit explained that a due process problem occurred because the facts, including
the fact that the judge was later reluctant to admit that he wrote the memorandum, created
an “irresistible™ inference “that the judge was pointing to Franklin as the latest such

incorrigible criminal, even though Franklin’s trial had not yet taken place.” Id. at 961.
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Williams v. Pennsylvania, decided after Caperton, addressed a similarly exceptional
situation in which a district attorney who had taken part in the decision to seek the deathi
penalty against Williams, later became Chief Justice of the Supreme Court of Pennsylvania
but declined to recuse himself from Williams’ poét-conviction proceeding. 579 U.S. 1, 5-7
(2016). The U.S. Sup1'eme Court found that this was a violation of Williams’ due process
rights, relying on the special relationship that a prosecutor has toward a given case, as well
as such a judge’s particular “knowledge and impression” of the case. /d. at 9-10. To make
a finding of an “unacceptable risk of actual bias,” the Court first had to find that the Chief
Justice had “sign'iﬂcam, personal involvement in a critical decision in Williams’s case.” Id.
at 14.

Neither Franklin nor Williams involved campaign statements by a judicial candidate
on issues of general importance to the election and the voters, two years prior to the
litigation at issue. Instead, both involved exceptional personal involvement by a judge in
the particular matter. Nothing similar is alleged here. Justice Protasiewicz has no personal
involvement with the issues in this case that are any different than any other member of the
Court (or indeed any resident of Wisconsin). There is no allegation that Justice Protasiewicz
has any personal knowledge or connection that would affect her ability to act as a neutral
arbiter, applying the law, nor did she make any statements actually pertaining to the issues
in this case. In fact, this Court described the relevant facts—the malapportionment of
Wisconsin’s congressional districts—before Justice Protasiewicz announced her intention

to run. See Johnson 11, 2022 W1 14, 9420-24; Mot. at 11. Nothing in Caperton, or elsewhere
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in federal due process jurisprudence, establishes a requirement that a judge or justice recuse
under these circumstances.

2. Justice Protasiewicz’s campaign remarks demonstrate no personal
involvement or prejudgment of the issues raised in the Petition.

The campaign statements described in the Motion are nothing like the direct
involvement at issue in Franklin or Williams and raise no due process issue. Despite
various attempts to mislead the Court, Congressman Grothman can identify only one
statement that Justice Protasiewicz made regarding the congressional maps during the

(X3

campaign: “[W]e have eight seats [in Congress]—six are red, two are blue, in a
battleground state . . . we [therefore] know something is wrong.” Mot. at 13 (modifications
in original) (citation omitted), 14. This general statement comes nowhere close to being
disqualifying. Judges and judicial candidates make statements about the law, including the
law as it relates to cases that may come before them, none of which create due process
issues. Franklin, 398 F.3d at 962 (*“We are not saying that due process would be offended
if a judge presiding over a case expressed a general opinion regarding a law at issue in a
case before him or her.”); Cement Inst., 333 U.S. at 702-03. Due process is only implicated
where, as in Franklin and Williams, there is some personal involvement by the judge in the
precise adjudication at issue, as opposed to the types of general views that candidates are
entitled to express on the campaign trail. See State v. Allen, 2010 W1 10, 9238, 322 Wis. 2d
372,778 N.W.2d 863 (Op. of Roggensack, J.).

Aetna Life Insurance Co. v. Lavoie, on which both Congressman Grothman and the

Legislature rely, Mot. at 25-26; Leg. Br. at 25, is instructive. There, a justice on the

17



Case 2025AP000999 Petitioners’ Response to Motion to Recuse Justice Pro... Filed 06-24-2025 Page 24 of 44

Alabama Supreme Court had, in separate litigation in which he was personally involved,
expressed “general hostility towards insurance companies that were dilatory in paying
claims.” 475 U.S. 813, 820 (1986). The U.S. Supreme Court declined to find that such
statements, or indeed any level of “bias or prejudice,” required recusal under the Due
Process Clause, and explained that “only in the most extreme of cases would
disqualification on this basis be constitutionally required.” Id. at 821.2% Justice
Protasiewicz’s past comment about the congressional map—and any other comments about
gerrymandering or redistricting—do not even approach the “general hostility” at issue in
Lavoie, which the Court found “fall[s] well below [the] level” required to force recusal
under the Due Process Clause. /d. at 821. Justice Protasiewicz said nothing related to the
claim in the Petition—she expressed no opinion regarding the districts’ malapportionment
nor anything about how it should be analyzed under Article I, § 1.%¢

Congressman Grothman’s jumbled discussion of other éampaign statements about
“maps,” “gerrymandering,” and the Johnson litigation is even farther afield. Wisconsin has
maps for the state assembly, senate, and its congressional delegation. The actual statements
clarify that many of Justice Protasiewicz’s comments about “the maps™ were references to

the legislative maps. App. 24, 42-43. Indeed, the Legislature previously claimed that many

% The Court held that the justice at issue had a “more direct stake in the outcome of th[e] case™ because, by
virtue of his litigation, he stood to gain financially from the outcome of his decision in the case in which he
participated as justice. Lavoie, 475 U.S. at 821-24. There is, and can be, no similar allegation that Justice
Protasiewicz has such a direct stake in the outcome of this litigation.

2 Even if Justice Protasiewicz had discussed the precise issues in this case, that would still not trigger
recusal under the Due Process Clause. See Clinger & Yablon, Explainer.: Judicial Recusal in Wisconsin and
Beyond, at *10, Pet. App. 184.
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of these same comments pertained to the state legislative maps. See Br. in Supp. of
Wisconsin Leg. and Rep. Senator Respondents’ Mot. to Recuse J. Protasiewicz at 27-30,
Clarke v. Wisconsin Elections Commission, No. 23AP1399-OA (Wis. Aug. 22, 2023);7 see
also Clarke, 2023 WI 66, §16. The notion that Wisconsin’s legislative maps represent a
partisan gerrymancier at the time of these comments—or were “rigged” or “unfair”—was
widely shared by Wisconsinites, backed by independent research, and hardly disputable.?®
Far from creating a due process issue, such comments are wholly unrelatea to the actual
issue in this case—the malapportionment of the congressional map—and also plainly true
and widely known. Nothing in Justice Protasiewicz’s comments, either about the legislative
or congressional maps as they stood in 2022, reflect a promise to decide any case—Ilet
alone the specific issue raised in this case—in any particular way.

Similarly, Justice Protasiewicz’s comments about the Johnson litigation do not
implicate the Due Process Clause. Dissenting opinions, of course, articulate how and why
a judge or justice disagrees with a decision. They are sometimes joined by other judges or

justices. Far from being nefarious, this is a basic expectation of our judicial system—judges

" The Legislature has apparently reversed its position, and now claims these statements are about the
congressional map. Leg. Br. at 24,

* See, e.g.. Baldus v. Members of Wis. Gov't Accountability Bd., 849 F. Supp. 2d 840, 851 (E.D. Wis. 2012)
(finding that any claim that the maps were not extremely partisan biased is “almost laughable.”); Joy
Powers, Report: Wisconsin Legislature maps have the worst partisan-bias of any couri-dresyn map in the
nation, WUWM (May 9, 2022). https://www.wuwm.com/2022-05-09/report-wisconsin-legislature-maps-
have-the-worst-partisan-bias-of-any-court-drawn-map-in-the-nation, Pet. App. 215-217; lan Millhiser.
America s worst gerrymander may soon finally die, Yox (Aug. 3, 2023), https://www.vox.com/voting-
rights/2023/8/3/23818858/wisconsin-gerrymanderclarke-wisconsin-election-commision-supreme-court-
janet-protasiewicz, Pet. App. 218-24.
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and justices will sometimes express their thoughts through dissent. As Justice Rehnquist
put it:

Since most Justices come to this bench no earlier than their middle years, it

would be unusual if they had not by that time formulated at least some

tentative notions which would influence them in their interpretation of the

sweeping clauses of the Constitution and their interaction with one another.

It would be not merely unusual, but extraordinary, if they had not at least

given opinions as to constitutional issues in their previous legal careers.
Laird v. Tatum, 409 U.S. 824, 835 (1972) (Rehnquist, J., in chambers). Congressman
Grothman has no support for the extraordinary proposition that agreeing (or disagreeing)
with a judicial opinion in one case disqualifies a jurist from hearing a separate case, brought
by separale parties, raising distinct issues. Such a rule would be bizarre and contrary to our
common law system and lead to endless recusal motions in this and every other case that
came before the Court. Clarke, 2023 W1 66, 9921-22. Moreover, Congressman Grothman's
argument on this score makes no sense. Congressman Grothman implies that Justice
Protasiewicz’s comments indicate agreement with the dissent in Johnson II. Mot. at 14, 16.
But the Court adopted its atextual “least change” methodology in a separate decision. See
Johnson v. Wisconsin Elections Commission, 2021 WI 87, 399 Wis. 2d 623, 967 N.W.2d
469 (“Johnson I'"), overruled in part by Clarke, 2023 WI179. The same is true of the Court’s
decision imposing the legislative “maps” that were in place at the time of the campaign.
See Johnson 1, 2022 WI 19. Six of the seven justices currently on the Court either

authored or joined opinions in those cases, indicating their views, but Congressman

Grothman seeks the recusal of only Justice Protasiewicz. But see Clarke, 2023 W1 66, €921-
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22.%% 1f Congressman Grothman were correct and Justice Protasiewicz agreed with the
dissent of then-Chief Justice Ziegler in Johnson II, joined by Justice Roggensack and
Justice Rebecca Grass! Bradley, that would be endorsement of arguments that
Congressmen Grothman, Steil. and Fitzgerald made, and maps they proposed. See 2022
W1 14, 9977-78 (Ziegler, C.]., dissenting) (“The court should have adopted the
Congressmen’s map, or in the alternative CMS’s map, which includes the lowest deviation
available, and are both least change.”). Congressman Grothman’s arguments are baseless,
illogical, self-serving, and should be rejected..

Congressman Grothman’s attempt to make an issue out of comments about “least
change”.is equally perplexing. At no point in the Joﬁnson litigation did the Court agree on
the meaning of “least change,” which was particularly evident in Johnson II. Compare
2022 W1 14, €7 (core retention is “the best metric of least change™) with id. €967, 74-75
(Ziegler, C.]., dissenting); id. §211 (Rebecca Grassl Bradley, J., dissenting); see also
Clarke, 2023 WI 79, 961. The Court subsequently rejected this approach, finding it
“unworkable” and “not derived from the constitutional text.” Id. §962-63. Any comments
Justice Protasiewicz made criticizing “least change” therefore accords with the current state
of the law. Furthermore, every member of the Court authored or joined opinions in

Johnson, Clarke, or both, meaning each justice’s opinion regarding the validity of Johnson

** Unlike Justice Protasiewicz, Justices Ziegler and Grassl Bradley have indicated they believe the
congressional map is constitutionally deficient under the federal Constitution. Johnson I, 2022 W1 14,
@€¢77-78. Although that opinion is much closer to the issues in this case, no party has requested the recusal
of any justice who participated in Johnson.
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I's “least change” approach is a matter of public record. Finally, Congressman Grothman'’s
bald assertion that Justice Protasiewicz indicated any remedial map should have a four-
four partisan balance is simply untrue untrue: Congressman Grothman, notably, cites no
actual statement. Mot. at 31.

Justice Protasiewicz’s repeated comments, both during her campaign and since, that
she would judge each case on the merits and apply the law fairly, resolves any lingering
issues. Justice Protasiewicz emphasized that any such statements made during the
campaign were descriptions of her personal values and not pledges of outcomes in any
particular case. Clarke, 2023 WI 66, §17. Justice Protasiewicz stated plainly: “I plan to
follow the law. I t‘ell‘you what my values are because I think that Supreme Court candidates
should share with the community and the electorate what their values are. Nonetheless, I
will uphold the law [and] follow the Constitution when I make any decisions. Nothing is
prejudged.” /d. (modifications in original). Far from revealing any inappropriate bias,
Justice Protasiewicz’s statements accord with the law’s expectation for every judge and
justice.

Caperton’s limited holding regarding the “serious risk” of “actual bias” pertains
only to the type of massively outsized donation and influence at issue in that case, and has
nothing to do with campaign comments. 556 U.S. at 884, 889-890; Clarke, 2023 W1 66,
€70 (*no court has ever appli}ed Caperton” to address campaign statements); see also State
v. Allen, 2010 WI 10, 99231-38 (Op. of Roggensack, J.); id. 99269-271 (Ziegler, J.,

concurring). Justice Protasiewicz’s isolated remark about Wisconsin’s congressional map,
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and her more general statements about maps and theories that are not part of this case,
come nowhere close to demonstrating the type of personal involvement and prejudgment
that creates a due process issue. If this Court, or any justice, were to nonetheless accept
that comments by a judge not directly involved in a pending case about high-profile legal
issues in a judicial campaign were subject to a broader, Caperton-style analysis, then any
number of elected judges and justices would be subject to this type of motion. Clarke, 2023
WI 66, 9968-69. Moreover, such a rule would seriously impede the ability of voters to
evaluate candidates, who would necessarily stop speaking on any issue of importance in a
race. This is not, and cannot be, the law.** Throughout her campaign, which ended more
than two years ago, Justice Protasiewicz “made very clear” that any decision she would
deliver “will be made based solely on the law and the Constitution.” Congressman

Grothman has produced nothing to indicate this is not the case and the Motion should be

denied.

“ Any indication that Judge Crawford would have to recuse from this case or any other involving the
congressional map after being sworn-in as Justice on August 1, 2025 is equally groundless. See Johnson Br.
at 15, The Johnson Brief contains no allegation that Judge Crawford, or even her campaign, made any
statement regarding Wisconsin’s congressional map, but can point only to comments from supporters and
other political figures. Judge Crawford “pledged to be fair and impartial™ and “never publicly or privately
commented on congressional redistricting at any time.” Lawrence Andrea, Supreme Court race puts
spotlight on congressional maps as GOP files complaint against Crawford, Milwaukee Journal Sentinel
(Feb. 26, 2025), https://www.jsonline.com/story/news/politics/elections/2025/02/26/gop-files-complaint-
against-susan-crawford-on-congressional-maps-issue/80273638007/, Pet. App. 225-28. And, as was the
case in Justice Protasiewicz’s campaign, the 2025 Wisconsin Supreme Court involved considerable
spending on both sides, with Judge Crawford’s opponent and his supporters outspending her by
approximately $8 million. See Scott Bauer, Billionaires push spending in the 2025 Wisconsin Supreme
Court race over the S100 million mark, Associated Press (Apr. 4, 2025), https:/pbswisconsin.org/news-
item/billionaires-push-spending-in-the-2025-wisconsin-supreme-court-race-over-the- 100-million-mark/,
Pet. App. 229-33 There is no indication of any significant donations by any of the Petitioners or their
attorneys. Cf. Caperton, 556 U.S. at 884.
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B. A political party’s routine campaign contributions do not create a due
process issue.

The Democratic Party of Wisconsin (“DPW?) is not a party in this case, and its
decision to support Justice Protasiewicz’s campaign does not create a “probability of actual
bias.” Caperton, 566 U.S. at 877 (quoting Withrow, 421 U.S. at 47). As the Caperton Court
explained, “[n]ot every campaign contribution by a litigant or attorney creates a probability
of bias tﬁat requires a judge’s recusal, but this is an exceptional case.” Id. at 884. Only
When “a person with a personal stake in a particular case had a significant and
disproportionate influence in placing the judge on the case by raising funds” is there a due
process issue. /d. (emphases added). In addition to emphasizing the “personal stake™ of the
campaign donor in a particular case, the Court provided additional factors to analyze in
determining whether campaign spending by such a person meets this standard: “the
contribution’s relative size in comparison to the total amount of money contributed to the
campaign, the total amount spent in the election, and the apparent effect such contribution
had on the outcome of the election.” /d. Finally, the Court analyzed the “temporal”
relationship between the relevant contribution and the “pendency of the case.” Id. at 886.
None of the relevant factors required for application of the Caperton rule are present in this
case.

First, the campaign contributor, DPW, is not a “litigant,” “attorney,” or “person with
a personal stake,” in the outcome of this case. DPW is not a party to this case, and
Congressman Grothman makes no effort to associate DPW with the Petitioners, individual

voters whose claim has nothing to do with partisanship or partisan affiliation. This standard
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is plainly not met. Congressman Grothman's attempt to over-read Caperton to cover
contributions by a political party (or its counterpart) would result in endless recusals in
Wisconsin,?! where spending by political parties in judicial races is the rule. not the
exception. See Clarke, 2023 WI 66, 9939-40. Not only do political parties frequently
contribute to judicial campaigns, but they take stances on a wide range of issues, any
number of which may come before a court. See California Dem. Party v. Jonés, 530 U.S.
567, 574-75 (2000). Under the rule Congressman Grothman suggests, recuéal.would be
required by any judge or justice who received a donation from a political party in any case
in which that political party had an arguable interest, which likely would implicate dozens
of cases in Wisconsin courts every year.?

Second, the nature of DPW’s contributions is fundamentally different from those at
issue in Caperton. The contributions at issue in Caperton swamped all other spending in
the race, and “exceeded by 300% the amount spent by Benjamin’s campaign committee.”

Caperton, 556 U.S. at 884. This outsized contribution was critical in finding that the

spending “had a significant and disproportionate influence in placing” the judge on the

3 P

resumably every judge and justice elected in a partisan election would also be subject to all sorts of
recusal motions. See Caperton, 556 U.S. 868 at 902-03 (Scalia, J., dissenting) (lamenting that “the principal
consequence of [the majority] decision is to create vast uncertainty with respect to a point of law that can
be raised in all litigated cases in (at least) those 39 States that elect their judges”).

* To the extent that Congressman Grothman argues that this case, or cases about legislative or congressional
districts, are sui generis, he has no answer for why his proposed recusal rule does not apply to the other
justices on this Court who received large contributions or significant support from political parties, or how
that rule might apply in states like Ohio. North Carolina, Texas, and 1llinois with partisan judicial elections.
Presumably every judge and justice elected in a partisan election would be subject to all sorts of recusal
motions. See Caperton, 556 U.S. 868 at 902-03 (Scalia, J., dissenting).
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case.” Id.; see also Herrmann, 2015 W1 84, 9124 (Ziegler, J., concurring) (“In Caperton
the Court did not conclude that, standing alone, a lawful contribution, large expenditure,
or other significant support in a campaign would require a judge to recuse.”). DPW'’s
contributions in the 2023 Supreme Court race, on the other hand, represented only a portion
of Justice Protasiewicz’s campaign spending, consistent with spending by both parties in
other Supreme Courtraces. Clarke, 2023 W1 66, 943. Moreover, DPW’s expenditures were
even smaller when compared to total spending in the race. Id. §44. Not only did DPW'’s
contributions not swamp the other spending in the race—they were only a small part of an
éxpensive election.

And even if a “litigant or attorney” made a “disproportionate” donation,
Congressman Grothman has not shown that the DPW donation “had a significant and
disproportionate influence in placing the judge on the case.” Caperton, 556 U.S. at 884;
see also Herrmann, 2015 W1 84, 9124 (Ziegler, J., concurring). In the Spring 2023 Election,
Justice PI‘O'(&SiéWiCZ won by 11 percentage points, or about 200,000 votes. Clarke, 2023
WL 66, 914. This victory is remarkable in Wisconsin, in which statewide races are frequently

decided by razor-thin margins.” If these decisive results somehow still allowed a finding

3 See Wisconsin Elections Commission, WEC Canvass Reporting System County by County Report 2019
Spring Election Justice of the Supreme Court (generated Apr. 22, 2019)
https://elections.wi.gov/sites/default/files/legacy/Spring%2520Election%25204.2.19-CxC%2520Report-

Supeme%2520Court%2520.pdf (difference of 5,981 votes), Pet. App. 234-36; Wisconsin Elections
Commission, WEC Canvass Reporting System County by County Report 2022 General Election Secretary
of State (generated Nov. 21, 2022)
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that one entity’s contribution had a “significant and disproportion influence,” it is hard to
fathom any judicial election that would not result in endless due process challenges. Given
the record spending in the election, as well as the many issues that voters had to consider,
Congressman Grothman cannot establish this point, which is fatal to his Motion.

Third and finally, there is no temporal connection. This Court filed its Johnson II
opinion on March 3, 2022, Johnson 11,2022 WI 14, and disposed of the remaining motions
over the congressional map on April 15, 2022. Order, Johnson v. Wisconsin Elections
Commission, No. 2021AP1450-OA (Wis. Apr. 15, 2022), Pet. App. 243-45. Justice
Protasiewicz did not announce that she was running until May 25, 20223* and the election

took place on April 4, 2023, with Justice Protasiewicz winning by a considerable margin.

The Petitioners filed this case more than rwo years later—on May 8, 2025. Again, this
stands in stgrk contrast to the “extraordinary” facts in Caperton, where the election (and
donations) took place during active litigation, after the jury had returned its verdict but
before the appeal. 556 U.S. at 873. None of the factors giving rise to the Caperton decision

are present here, and the Motion should be denied.

https:/’/elections.wi.gov/sites/default/ﬁles/documents/County%20by%2OCounty%ZOReport_Secretary%Z
00f%20State_0.pdf (difference of 7,442 votes), Pet. App. 237-39. Wisconsin Elections Commission, WEC
Canvass Reporting System County by County Report 2024 General Election U.S. Senate (generated Nov.
27, A , 2024)
https://elections.wi.gov/sites/default/files/documents/County%20by%20County%20Report_US%20Senat
e_l.pdf (margin of less than 1%), Pet. App. 240-42.

M Mibwvaukee County judge announces candidacy for Supreme Court, Associated Press (May 25, 2022),
https://apnews.com/article/biden-wisconsin-supreme-court-government-and-
politics473cf2b52f12e2b1b9932751288798d7, Pet. App. 246-47
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I1. Wisconsin law does not require recusal.

Wisconsin law requires a judge or justice to recuse in certain circumstances. none
of which are present here. Section 757.19(2)(g) requires disqualification “[w]hen a judge
determines that, for any reason, he or she cannot, or it appears he or she cannot, act in an-
impartial manner.” The test is subjective, and it is left to the individual judge or justice to
decide. State v. Am. TV & Appliance of Madison, Inc., 151 Wis. 2d 175, 183, 443 N.W.2d
662 (1989). There is a presumption that a judge will “try each case on its merits,” and the
fact that the judge may have prior knowledge relevant to the case is not disqualifying. Voig?
v. State, 61 Wis. 2d 17, 22, 211 N.W.2d 445 (1973) (quoting Milburn v. State, 50 Wis. 2d
53, 62, 183 N.W.2d 70 (1971)). Wisconsin Statute Section 757.19(2)(f) requires recusal
when the judge has “a significant financial or personal interest in the outcome of the
matter.” Were this a serious motion, Congressman Grothman’s state-law arguments would
have come ﬁrst, given Caperton’s admonition that “the codes of judicial conduct provide
more protection than due procesé requires.” 556 U.S. at 890. In any event, Congressman
Grothman presents nothing that would recommend that Justice Protasiewicz determine she
cannot act in an impartial matter, nor that Justice Protasiewicz has a personal or financial
stake in the outcome of this matter.

A. Recusal is not warranted under Wis. Stat. § 757.19(2)(g).

Congressman Grothman provides no reason to believe Justice Protasiewicz has, or
should, determine that she cannot act “in an impartial rﬁanner.” Wis. Stat. § 757.19(2)(g).

The focus of paragraph (2)(g), when applied to an appellate judge, is that the judge should
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determine whether some circumstance causes the judge to conclude that he or she cannot,
or that it appears to the judge that he or she cannot, act in an impartial manner in an appeal.”
State v. Henley, 2010 WI 12, 424, 322 Wis. 2d 1, 778 N.W.2d 853 (Roggensack, J.,
addressing a motion to disqualify). Because questions related to disqualification under Wis.
Stat. § 757.19(2)(g) require the judge to consider their own mental processes, the test is
subjective. State v. Am. TV & Appliance of Madison, Inc., 151 Wis. 2d at 182; see also
Storms v. Action Wis. Inc., 2008 WI 110, 924, 314 Wis. 2d 510, 754 N.W.2d 430.
Members of this Court have considered this test in various contexts. In Wisconsin
Judicial Commission v. Prosser, Justice Crooks denied a motion to disqualify in a case in
which he had witnessed some of the alleged misconduct at issue. 2012 WI 69, 341 Wis. 2d
656, 659-61, 817 N.W.2d 830. Justice Crooks concluded that he could be fair in judging
the allegations against a fellow Justice and “would act in an impartial manner.” /d. at 665.
Justice Roggensack considered a similar motion in Henley, in which a litigant sought
V disqualification, including under Wis. Stat. § 757.19(2)(g), based on the Justice’s prior
consideration of the appeal of his co-defendant in the underlying trial. 2010 WI 12, 2.
Justice Roggensack denied the motion, stating:

That I may have considered issues similar to those involved in Henley’s
appeal before the Wisconsin Court of Appeals is too broad a category to
cause me to conclude that I will not address the issues in the State’s appeal
that is now before us in a fair and impartial manner. I have considered
thousands of issues since I became an appellate judge in 1996. Some
issues I probably have considered many times. Such is the nature of
appellate judging, but that is no basis from which I can conclude that I am
disqualified by law from participation in the certification of the State’s
appeal.
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/d. 925. Ultimately, a determination under Wis. Stat. § 757.19(2)(g) is for the judge
or justice to make, but these cases illustrate that even direct knowledge of the facts at issue,
or prior consideration of a case addressing those facts, are not disqualifying. Justice
Protasiewicz has previously determined there was no basis for recusal in Clarke, a separate
challenge to the 1egislative districts imposed after Johnson 11l in which the Legislature
invoked the same campaign statements and donations that Congressman Grothman does
here. 2023 WI 66, §86. Justice Protasiewicz’s campaign statements did not address
Petitioners’ argument under Article I, Section 1 of the Wisconsin Constitution or, indeed,
anything about the undisputed malapportionment of Wisconsin’s congressional districts.
There is no indication that Justice Protasiewicz canhot, or cannot appear to, judge the facts
and law at issue in this case impartially.

As a candidate, Justice Protasiewicz had every right to speak on “political and legal
issues” involved in the race. Storms, 2008 WI 110, §21; accord SCR 60.05(2). Justice
Protasiewicz specifically declined to commit to any specific outcome. Cf. SCR 60.04(4)(f).
This is what both the Code of Judicial Conduct and the voters expect from a candidate for
judicial office. As with his due process argument, Congressman Grothman complains of a
general comment that Wisconsin’s congressional districts seemed “wrong™ and various
other statements acknowledging a widely accepted fact at the time—that Wisconsin’s
“maps” were gen‘ymaﬁdered or unfair. Nothing about those comments indicate Justice
Protasiewicz would not be able to act in an “impartial manner.” Given the complete

disconnect between the campaign statements—or statement—described in Congressman
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Grothman’s motion and the actual issues in this case, there is no basis for recusal under
Wis. Stat. § 757.19(2)(g).

B. Recusal is not warranted under Wis. Stat. § 757.19(2)(f).

Similarly, Wis. Stat. § 757.19(2)(f) does not preclude Justice Protasiewicz from
participating in this case. The statute is applied objectively: “It must be established by
evidence and reasonable inferences that the judge does have a financial or personal
inferest.” State ex rel. Dressler v. Cir. Ct. for Racine Cnty., Branch 1,163 Wis. 2d 622, 643,
472 N.W.2d 532 (Ct. App. 1991). Neither Justice Protasiewicz’s campaign comments nor
normal political donations meet this standard.

1. Justice Protasiewicz’s campaign comments do not establish a
“personal interest.”

There is no Wisconsin caselaw or other authority that suggests that general
campaign statements or non-party donations, particularly in light of Justice Protasiewicz’s
promised fidelity to the law, could result in the type of “personal interest” that would
prompt recusal. See Mot. at 43. To the contrary, judges and justices in Wisconsin enjoy a
strong presumption of impartiality, and merely having stated a prior opinion does not
prompt recusal. State v. Conger, 2010 WI 56, 945, 325 Wis. 2d 664, 797 N.W.2d 341
(citing State v. Santana, 220 Wis. 2d 674, 684, 584 N.W.2d 151 (Ct. App. 1998)). In
Conger, the defendant argued that by rejecting his plea agreement, the circuit court judge
revealed a “significant personal iﬁtel'est” in the outcome of his case. /d. The Supreme Court
firmly rejected this argument, in part because “given that the circuit court has a duty under

the law to supervise plea agreements, it would put courts in an untenable position to create a
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rule that rejecting a plea automatically creates grounds for recusal.” Id.; see also State ex rel.
Dressler, 163 Wis. 2d at 643.>> Congressman Grothman does not allege, let alone
substantiate, any such direct pecuniary interest nor any sort of personal interest Justice
Protasiewicz has in this case. Like other judges and justices running for office, Justice
Protasiewicz made general comments regarding issues of interest to the electorate, while
always making clear that any ruling would be based on the facts and law of the case.

The cases on which Congressman Grothman relies do not help him. State v. Harrell
did not address Wis. Stat. § 757.19(2)(f) with any specificity, 199 Wis. 2d 654, 546 N.W.2d
115 (1996). And Goodman v. Wisconsin Electric Power Co. discussed and rejected the
proposition that a judge should recuse because his wife held stock in a subsidiary
corporation of one of the parties. 248 Wis. 52, 58, 20 N.W.2d 553 (1945). Finally, far from
helping Grothman, State ex rel. Dressler dooms his argument. In that case, a presiding
judge made comments in that proceeding regarding the outcome of a future motion, and
that he did not think it was appropriate for the county to bear a litigant’s expenses. 163 Wis.
2d at 642. The court of appeals found this was not sufficient to prompt recusal under Wis.

Stat. § 757.192)(f). Id. at 644.

** The common-law conception of a disqualifying personal interest in a case, preceding the enactment of Wis.
Stat. § 757.19(2)(f) was very narrow, encompassing only “real direct personal interest of some nature in the
result, or kinship to some one of the parties,” with “direct personal interest” defined as “direct pecuniary
interest.” State ex rel. Cook v. Houser, 122 Wis. 534, 100 N.W. 964, 978 (1904); see also State v. Holmes.
106 Wis. 2d 31,47 n.13, 315 N.W.2d 703 (1982). ‘
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Candidates for the Wisconsin Supreme Court frequently address issues of general
importance in their campaigns. For example, during her campaign in 2016, Justice Grassl
Bradley’s campaign issued a press release describing an endorsement by, among others,
the Milwaukee Police Association and stating “I appreciate that these organizations and
many other law enforcement officials throughout the state have stood with me in support
of my judicial service in Wisconsin.”*® A few months later, Justice Grassl Bradley voted in
favor of the Milwaukee police union’s request to strike down an ordinance that required
police officers to live in Milwaukee. Black v. City of Milwaukee, 2016 W1 47, 369 Wis. 2d
272,882 N.W.2d 333. Similarly, during her election campaign in 2018, Justice Dallet released
B-roll footage in which she repeatedly referenced her experience as a prosecutor and judge,
emphasizing her commitment to victims’ rights.’” In 2023, Justice Dallet joined the
majority in Wisconsin Justice Initiative, Inc. v. Wisconsin Elections Commission to uphold
Marsy’s Law, a constitutional amendment that purported to expand victims’ rights. 2023
WI 38, 407 Wis. 2d 87, 990 N.W.2d 122.'According to Respondents’ logic, Justices Grassl
Bradley and Dallet should have recused from these cases, but that would be patently

absurd. Voters chose them at least in part because of the values they conveyed in their

% Rebecca Bradley, Press release: Milwaukee Police Association and the Milwaukee Professional Fire
Fighters Association, Local 215 Endorse Justice Rebecca Bradley for State Supreme Court. Urban
Milwaukee (Jan. 28, 2016), https://urbanmilwaukee.com/pressrelease/milwaukee-police-association-and-
the-milwaukee-professional-fire-fighters-association-local-2 1 5-endorse-justice-rebecca-bradley-for-state-
supreme-court/, Pet. App. 248-252. -

37 Rebecca Dallet for  Justice, Dallet B Roll, (YouTube Mar, 19, 2018).
https://www.youtube.com/watch?v=QtMGIEpXhT4&t=17s.
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judicial campaigns, including support for law enforcement, and support for victims’ rights.
The law nonetheless presumes that those justices will act impartially. T‘l}gl'e is no basis to
find that Justice Protasiewicz’s general comments about issues in an election could result
in the type of “personal interest” that would require recusal.

2. DPW’s campaign contributions do not establish a “personal
interest.”

Similarly, nothing about DPW’s routine campaign contributions establishes a
“personal” or “financial” interest requiring recusal. DPW is not a party in this case, and this
Court has specifically recognized that: “[t]here is no case in Wisconsin or elsewhere that
requires recusal of a judge or justice based solely on a contribution to a judicial campaign.”
Storms, 2008 WI 110, 919 (per curiam) (quoting Appendix C, letter from Judicial
Commission). In Storms, an attorney for the plaintiff in a defamation lawsuit against an
L‘GBTQ%* rights organization argued that Justice Louis Butler should have recused himself
becauée his judicial campaign received contributions from two board members and an
attorney for that organization. /d. 495, 19. The Court rejected the argument. Id. 9919-20, 31.
The connection between the alleged campaign contributions and the parties is even more
tenuous here: DPW is not a party to this case, nor are any of its officers. Justices have
declined to recuse even when a significant donor to their campaigns came before the Court.
See State ex rel. Two Unnamed Petitioners v. Peterson, 2015 WI 85, 939, 363 Wis.
2d 1, 866 N‘.W.2d 165, decision clarified on denial of reconsideration sub nom. State ex
rel. Three Unnamed Petitioners v. Peterson, 2015 WI 103, 365 Wis. 2d 351, 875 N.W.2d

49, Wis. Mfirs. & Com. v. Evers, 2022 W1 38, 923, 401 Wis. 2d 699, 977 N.W.2d 374, reh'g
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denied, 2023 WI 5, 43, 405 Wis. 2d 478, 984 N.W.2d 402. Nothing about DPW’s routine
contribution, see Clarke, 2023 WI 66, 439, warrants recusal. |
C. Supreme Court Rule 60.04(4)(f) does not mandate recusal.

Finally, Congressman Grothman relies on Supreme Court Rule 60.04(4)(f), Mot. at
38-39, 42, without acknowledging that the U.S. District Court for the Western District
f‘éund this rule facially unconstitutiohal and enjoined its enforcement over seventeen years
ago. Duwe v. Alexander, 490 F. Supp. 2d 968, 977 (W.D. Wis. 2007).

In any event, Rule 60.04(4)(f) is not implicated here. Justice Protasiewicz made no
comments regarding Petitioners’ malapportionment claim, nor did she pledge or promise
to decide any matter in any particular way. Generalized statements about political and legal
issues do not violate the Supreme Court Rules. Srorms, 2008 WI 110, 421 (quoting
Appendix C, letter from Judicial Commission) (“[jJudges and candidates for judicial office
can announce their views on political and legal issues as long as they are not pledges or
promises to decide cases in a certain way.”). Justice Protasiewicz made no such pledge, but
continuously emphasized the opposite was true. Wisconsin’s Judicial Code does not prohibit
a candidate from expressing their views, or even their predisposition, regarding any issue.
Duwe, 490 F. Supp. 2d at 975. The Supreme Court rules do not require recusal.

III.  There is no need for Justice Protasiewicz to decline to participate.

Finally, there is no need for Justice Protasiewicz to decline to participate in this case

because it is wholly separate from Johnson. Justice Protasiewicz declined to participate in

post-judgment proceedings in Johnson because she “was not a member of the court when
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it issued its March 3, 2022 decision and order.” Order of J. Protasiewicz, Johnson v.
Wisconsin Elections Commission, No. 21AP1450-OA (Wis. Mar. 1, 2024), Pet. App. 16-
18. This is consistent with Justice Protasiewicz’s practice in at least one other case in which
she did not participate in proceedings after the Court issued its decision. See Greénwald
Fam. Lid. Pship v. Vill. of Mukwonago, 2024 W14, 5 N.W.3d 609 (Table). Nothing similar
occurred here. Petitioners initiated this case almost two years into Justice Protasiewicz’s
term. Justice Protasiewicz, along with every member of the Court prior to a decision on the
merits of the Petition, will have the opportunity to receive and consider briefing and
argument and participate fully in the adjudication of the matter.

Congressman Grothman'’s attempt to equate the Petition to reopening is unavailing.
Unlike Congressmen Grothman, Steil, Tiffany, and Fitzgerald, who now seek to advance
positions diémetrically opposed to positions they previously took, the Petitioners were not
parties in Johnson. Cf. Wis. Stat. § 806.07(1) (court may grant “a party or legal
representative” relief from judgment or order.). The motion to reopen in Johnson was
precisely that—a motion for relief from the Court’s existing judgment in that case. brought
under Wis. Stat. § 806.07. See Mot. of Int-Pet. Hunter et al. for Rel. from J., Johnson v.
Wisconsin Elections Commission, No. 21AP1450-OA (Wis. Jan. 17, 2024). Here, the
Petition raises a question the Court explicitly did not address in Johnson II. See 2022 W1
14, 920 (“no party developled] an argument that the Wisconsin Constitution requires
something for congressional districts not already necessary under the United States

Constitution.”). Like the balance of Congressman Grothman’s arguments, a rule that would
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prohibit a sitting Justice from hearing a case which touched on some of the same subjects
as previous litigation would fundamentally disrupt the basic function of judicial decision-
making, where judges and justices are always called upon to consider precedent and prior
caselaw. This is a separate case from Johnson, and Justice Protasiewicz’s participation is
entirely appropriate.®
CONCLUSION
For the reasons stated herein, the Motion to Recuse should be denied.

Dated this 24th day of June, 2025.
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