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INTRODUCTION 

The U.S. Constitution’s Elections Clause tasks “the Legislature” with prescribing 

“[t]he Times, Places, and Manner of holding Elections” for Congress. U.S. Const. art. I, 

§4, cl. 1. Similarly, the Wisconsin Constitution charges the Legislature with enacting 

legislation and anticipates the Legislature will redistrict every decade. Wis. Const. art. IV, 

§§1, 3. Consistent with these constitutionally assigned responsibilities, courts have 

routinely granted the Legislature’s motions to intervene in cases challenging Wisconsin’s 

electoral districts. See, e.g., Clarke v. Wis. Elections Comm’n, 2023 WI 70, 409 Wis. 2d 372, 

375, 995 N.W.2d 779 (granting intervention by Legislature); Order, Johnson v. Wis. 

Elections Comm’n, No. 2021AP1450-OA (Wis. Oct. 14, 2021) (same); Hunter v. Bostelmann, 

No. 21-cv-512, 2021 WL 3856081 (W.D. Wis. Aug. 27, 2021) (same); Whitford v. Gill, No. 

15-cv-421, 2018 WL 11450090 (W.D. Wis. Nov. 13, 2018) (granting intervention by 

Assembly). Here again, where plaintiffs challenge the constitutionality of Wisconsin’s 

congressional districts, the Legislature moves to intervene consistent with the Elections 

Clause’s expectation that “the Legislature” will prescribe congressional districts. U.S. 

Const. art. I, §4, cl. 1.   

STATEMENT 

A. In November 2011, Wisconsin enacted 2011 Wisconsin Act 44, prescribing new 

congressional districts. A decade later, the Legislature introduced new congressional 

redistricting legislation, which made few changes to the 2011 districts. See 2021 Senate 
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Bill 622; see also Johnson v. Wis. Elections Comm’n (Johnson II), 2022 WI 14, ¶14, 400 Wis.2d 

626, 971 N.W.2d 402 (2021 legislation kept 93.5% of people in existing districts). The 

Governor vetoed that legislation. See Wis. Governor’s Veto Message, 2021 Senate Bill 622 

(Nov. 18, 2021).  

Meanwhile, voters initiated an original action alleging that the 2011 districts were 

malapportioned, as revealed by the 2020 Census. See Johnson v. Wis. Elections Comm’n 

(Johnson I), 2021 WI 87, ¶5, 399 Wis. 2d 623, 967 N.W.2d 469. The Wisconsin Supreme 

Court granted the petition for an original action and, facing an impasse between the 

Legislature and the Governor over new redistricting legislation, commenced proceedings 

to remedy the Johnson Petitioners’ malapportionment claim. Id. ¶¶5-6. The Supreme 

Court granted motions by Legislature, the Governor, and myriad other parties to 

intervene as full parties in that original action. Id. ¶6. 

Two guardrails limited the Johnson proceedings. First, the Wisconsin Supreme 

Court said it would take a “least change” approach to the existing congressional districts: 

“[T]his court will confine any judicial remedy to making the minimum changes necessary 

in order to confirm the existing congressional … redistricting pla[n] to constitutional and 

statutory requirements.” Id. ¶8 (plurality op.); accord id. ¶82 n.4 (Hagedorn, J., concurring) 

(“relief should modify existing maps under a least-change approach”). Second, the 

Wisconsin Supreme Court held it had no power to address claims that the districts were 

politically unfair: “The Wisconsin Constitution contains ‘no plausible grant of authority’ 
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to the judiciary to determine whether maps are fair to the major parties” and confers no 

“right to partisan fairness.” Id. ¶¶52-53 (majority op.). 

The Wisconsin Supreme Court ultimately selected the Governor’s proposed 

remedy modifying the existing congressional districts, enacted by 2011 Wisconsin Act 44, 

to the least extent necessary. Johnson II, 2022 WI 14, ¶¶13-25, 52. Still today, the so-called 

“Johnson II” injunction remains in place.  

The Wisconsin Supreme Court has declined to revisit the Johnson II injunction 

three separate times, including a recent request by Plaintiffs here. Order, Johnson v. Wis. 

Elections Comm’n, No. 2021AP1450-OA (Wis. Mar. 1, 2024) (denying motion for relief from 

Johnson II judgment); Order, Felton v. Wis. Elections Comm’n, No. 2025AP999-OA (Wis. 

June 25, 2025) (denying petition for original action); Bothfeld v. Wis. Elections Comm’n, No. 

2025AP996-OA (Wis. June 25, 2025) (same).  

B. In July 2025—more than 3 years after the Johnson II injunction and 13 years after 

the enactment of 2011 Wisconsin Act 44—Plaintiffs filed their complaint challenging the 

constitutionality of Wisconsin’s congressional districts. Plaintiffs named the Wisconsin 

Elections Commission, its commissioners, and its administrator as Defendants. But 

throughout Plaintiffs’ complaint, they challenge the alleged fairness of the Legislature’s 

2011 redistricting legislation and the Johnson II injunction for perpetuating that alleged 

unfairness. E.g., Compl. ¶¶1-2, 8-12, 37-58. 
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Plaintiffs asked the Wisconsin Supreme Court to convene a three-judge court, 

which the Wisconsin Supreme Court has now done. Wis. Stat. §751.035(1). With the 

proceedings now commencing in this Court, the Legislature timely moves to intervene 

given its constitutionally assigned interest in redistricting and defending the 

constitutionality of state law.  

STATEMENT OF INTEREST 

The Wisconsin State Legislature comprises the State Assembly and the State 

Senate. See Wis. Const. art. IV, §1. It exercises the State’s “legislative power.” Id. 

Wisconsin law recognizes that the Legislature has an interest in defending state laws. 

Section 803.09(2m) provides that “[w]hen a party to an action challenges in state or 

federal court the constitutionality of a statute, facially or as applied,” or the “validity of a 

statute, as part of a claim or affirmative defense … the legislature may intervene as set 

forth under [Section] 13.365.” Wis. Stat. §803.09(2m). Thus, “Wisconsin has adopted a 

public policy that gives the Legislature a set of litigation interests,” Democratic Nat’l 

Comm. v. Bostelmann, 2020 WI 80, ¶8, 394 Wis. 2d 33, 949 N.W.2d 423, including where, as 

here, a party “otherwise challenges the … validity of a statute, as part of a claim,” id. 

(quoting Wis. Stat. §803.09(2m)).  

The Legislature also has a unique interest in preserving its constitutional powers. 

See Wis. Legislature v. Palm, 2020 WI 42, ¶13, 391 Wis. 2d 497, 942 N.W.2d 900; SEIU, Loc. 

1 v. Vos, 2020 WI 67, ¶¶63-73, 393 Wis. 2d 38, 946 N.W.2d 35, overruled on other grounds, 
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Evers v. Marklein, 2025 WI 36, 22 N.W.2d 789. Relevant here, the Wisconsin Constitution 

anticipates the Legislature will redistrict, while assigning no similar power to the judicial 

branch. See Johnson I, 2021 WI 87, ¶¶19, 69; Jensen v. Wis. Elections Bd., 2002 WI 13, ¶10, 

249 Wis.2d 706, 639 N.W.2d 537 (per curiam). Likewise, the U.S. Constitution expressly 

tasks “the Legislature” with redistricting in the Elections Clause unless and until 

Congress says otherwise. U.S. Const. art. I, §4, cl. 1 (“The Times, Places and Manner of 

holding Elections for Senators and Representatives, shall be prescribed in each State by 

the Legislature thereof; but the Congress may at any time by Law make or alter such 

Regulations, except as to the Places of chusing Senators.”).  

ARGUMENT 

I. The Legislature May Intervene As of Right to Protect Its Institutional Interests 

Directly Implicated in This Litigation.  

The Legislature satisfies the statutory criteria to intervene as of right. See Wis. Stat. 

§803.09(1). Wisconsin law provides that “anyone shall be permitted to intervene in an 

action” when the following four requirements are satisfied: (1) the motion to intervene is 

“timely”; (2) “the movant claims an interest” in the “subject of the action”; (3) “the 

disposition of the action may as a practical matter impair or impede the movant’s ability 

to protect that interest”; and (4) that interest is not “adequately protected by existing 

parties.” Id.; see City of Madison v. Wis. Emp. Rels. Comm’n, 2000 WI 39, ¶11, 234 Wis. 2d 

550, 610 N.W.2d 94; accord Armada Broad., Inc. v. Stirn, 183 Wis. 2d 463, 471, 516 N.W.2d 
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357 (1994). Because the Legislature here satisfies these four criteria, it has “a right of 

intervention.” State ex rel. Bilder v. Township of Delavan, 112 Wis.2d 539, 547, 334 N.W.2d 

252 (1983).  

A. The Legislature’s Motion Is Timely. With respect to the timeliness of an 

intervention motion, there is “no precise formula.” Id. at 550. Courts look to various 

factors, including: “(1) when the proposed intervenor discovered his or her interest was 

at risk; (2) how far litigation has proceeded; and (3) the extent to which the other parties 

would be prejudiced by the addition of a new party.” Roth v. La Farge Sch. Dist. Bd. of 

Canvassers, 2001 WI App 221, ¶17, 247 Wis. 2d 708, 634 N.W.2d 882. The overarching 

question is whether, “in view of all the circumstances,” “the proposed intervenor acted 

promptly.” Bilder, 112 Wis. 2d at 550.  

By any measure, the Legislature’s motion is timely. The Legislature moves to 

intervene just eight days after the Wisconsin Supreme Court convened the three-judge 

court. Bothfeld v. Wis. Elections Comm’n, 2025 WI 53. The convening of the three-judge 

court commences this litigation, and no other proceedings have occurred. See Armada, 183 

Wis. 2d at 472 (“prior to the commencement of the first hearing”). No party has filed a 

responsive pleading, and no scheduling order has been entered. The Legislature has filed 

a responsive pleading with this motion, as required, and is prepared to file a dispositive 

motion as soon as the Court orders. With the case in its infancy, no existing party could 

be “prejudiced by the” Legislature’s intervention here. Roth, 2001 WI App 221, ¶17. 
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B. The Legislature Has a Substantial Interest in the Subject Matter of This 

Lawsuit. The Legislature’s substantial interest in the subject matter of this lawsuit should 

be undisputed. The U.S. Constitution tasks “the Legislature” with redistricting for 

congressional elections. U.S. Const. art. I, §4, cl. 1. Likewise, the state constitution 

anticipates the Legislature, not the courts, will redistrict and, more broadly, enact 

legislation. E.g., Wis. Const. art. IV, §§1, 3. The Legislature has an institutional interest in 

safeguarding its constitutionally designated role. Plaintiffs’ suit implicates that interest 

in the following ways.  

First, Plaintiffs seek to unwind earlier decisions of the Wisconsin Supreme Court 

regarding the Legislature’s role in redistricting, including when it held unequivocally 

that “[t]he Wisconsin Constitution contains ‘no plausible grant of authority’ to the 

judiciary to determine whether maps are fair to the major parties and the task of 

redistricting is expressly assigned to the legislature.” Johnson I, 2021 WI 87, ¶52; accord id. 

¶86 (Hagedorn, J., concurring). Without intervention, the Legislature would have no 

opportunity to defend those constitutional holdings regarding its role versus the 

judiciary’s role as separate branches of government in Wisconsin.  

Second, Plaintiffs target the Legislature’s 2011 redistricting legislation as 

unconstitutional and ask for new maps governing all Wisconsin voters. Compl. ¶¶8-12, 

37-58 & p.26 ¶¶3-4. Without intervention, the Legislature would have no opportunity to 

defend the constitutionality of its own 2011 legislation, even though Wisconsin law 
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expressly vests the Legislature with such an interest. Wis. Stat. §803.09(2m). And without 

intervention, the Legislature would have no opportunity to participate in proposing new 

district lines or to argue against other proposals. Fencing out the Legislature in this way 

would be at odds with the Elections Clause’s expectation that “the Legislature” sets the 

boundaries for congressional districts unless Congress says otherwise. U.S. Const. art. I, 

§4, cl. 1.  

Third, Plaintiffs’ arguments of “partisan gerrymandering” are not limited to the 

existing districts. Plaintiffs posit (already-rejected) constitutional claims that would bind 

all future Legislatures in future redistricting cycles. E.g., Compl. ¶¶86, 91. Including with 

respect to such future redistricting, the Legislature has an indisputable institutional 

interest in participating in these proceedings regarding alleged constitutional limitations 

of that redistricting power given legislatures’ “dominant initiating and ongoing role in 

redistricting.” Va. House of Delegates v. Bethune-Hill, 587 U.S. 658, 668 (2019); see Johnson I, 

2021 WI 87, ¶19 (“[I]n our constitutional order [redistricting] remains the legislature’s 

duty.”). Where such “institutional interests are implicated,” intervention is appropriate. 

SEIU, 2020 WI 67, ¶72.  

C. The Disposition of This Lawsuit May Impair the Legislature’s Interest. The 

Court’s “disposition of the action may as a practical matter impair or impede the 

[Legislature’s] ability to protect [its] interest[s].” City of Madison, 2000 WI 39, ¶11. For the 

foregoing reasons, allowing this suit to proceed without the Legislature’s intervention 
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deprives the Legislature of its ability not only to defend the constitutionality of 2011 

Wisconsin Act 44 but also to argue for retaining its constitutionally assigned redistricting 

power for future redistricting cycles. Should Plaintiffs prevail, they have asked for new 

districts departing from the Legislature’s 2011 legislation. And should Plaintiffs prevail, 

they have asked for judicial supervision over the “fairness” or “partisan skew” of 

redistricting for decades to come. Compl. ¶¶10, 50. Despite Johnson’s holding that there 

is no “‘grant of authority’ to the judiciary to determine whether maps are fair to the major 

parties and the task of redistricting is expressly assigned to the legislature,” Johnson I, 

2021 WI 87, ¶52, Plaintiffs contend the current congressional map is “uncompetitive,” 

and they ask the Court to adopt and implement a new congressional map that based on 

“fairness” and “partisan skew,” Compl. ¶¶2, 10, 50 & p.26 ¶3. If such a revision of the 

legislative redistricting power is to occur, the Legislature should be permitted to 

intervene.  

D. No Other Party Adequately Represents the Legislature’s Interests. No 

existing party can “adequately represent the [Legislature’s] interest[s],” City of Madison, 

2000 WI 39, ¶11. The Legislature satisfies that “minimal” burden of showing inadequacy. 

Wolff v. Town of Jamestown, 229 Wis. 2d 738, 747, 601 N.W.2d 301 (Ct. App. 1999); see 

Armada, 183 Wis. 2d at 476-77. Because no existing party shares the redistricting interest 

of “the Legislature” that the U.S. Constitution’s Elections Clause speaks of, none can 

represent adequately the Legislature’s interests here. See City of Madison, 2000 WI 39, ¶11 
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nn.8-9. Plaintiffs are inadequate, for they seek to transfer the Legislature’s 

constitutionally assigned redistricting authority to courts, vesting them with the power 

to decide whether districts reflect “partisan fairness” or have a “pro-Republican skew.” 

E.g., Compl. ¶¶70, 72. Defendants are inadequate because it is the Legislature—not the 

Elections Commission—that exercises the constitutional prerogative to redistrict and to 

pass legislation more broadly. U.S. Const. art. I, §4, cl. 1; Wis. Const. art. IV, §§1, 3. In 

original actions litigated before the Wisconsin Supreme Court this decennial, the 

Elections Commission has deferred to the Legislature and other intervenors to litigate, 

rather than contribute substantive legal arguments on the lawfulness of districts; likewise 

when one of those original actions was appealed to the U.S. Supreme Court. E.g., 

Response of Respondents Wisconsin Elections Commission and Its Members 3, Wis. 

Legislature v. Wis. Elections Comm’n, 595 U.S. 398 (2022) (No. 21A471) (“the Commission 

continues to take no position on the legal merits of the proposed maps”); accord Berger v. 

N.C. State Conference of the NAACP, 597 U.S. 179, 195 (2022) (“[A] full consideration of the 

State’s practical interests may require the involvement of different voices with different 

perspectives.”). 

* 

 Consistent with these arguments, the Wisconsin Supreme Court has granted the 

Legislature’s intervention in both redistricting original actions initiated this decennial. 
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Clarke, 409 Wis. 2d at 375; Order, Johnson, No. 2021AP1450-OA (Wis. Oct. 14, 2021). The 

Legislature respectfully requests that this Court grant the Legislature’s intervention too.  

II. Section 803.09(2m) Independently Permits the Legislature to Intervene As of 

Right.   

The Legislature may intervene “at any time” in any lawsuit challenging “the 

constitutionality of a statute, facially or as applied.” Wis. Stat. §803.09(2m); see also id. 

§13.365; Bostelmann, 2020 WI 80, ¶¶8, 13. “Wisconsin has adopted a public policy that 

gives the Legislature … litigation interests” that permit it to intervene in a challenge to 

the “validity of a statute, as part of a claim or affirmative defense.” Bostelmann, 2020 WI 

80, ¶8 (quoting Wis. Stat. §803.09(2m)). In such cases, the Legislature retains “a statutory 

right to participate as a party.” Id. ¶13. 

Here, the ultimate target of Plaintiffs’ complaint is 2011 Wisconsin Act 44, the 

genesis of Plaintiffs’ alleged “partisan gerrymander.” Compl. ¶¶1-2, 37-58. Plaintiffs 

further allege such a “partisan gerrymander” violates various constitutional provisions 

and promises. Id. ¶¶76-97. The Legislature therefore has a right to intervene as a matter 

of law. See Wis. Stat. §803.09(2m); Bostelmann, 2020 WI 80, ¶¶8, 13. 

III. At Minimum, This Court Should Grant Permissive Intervention.  

At the very least, permissive intervention is warranted. Wis. Stat. §803.09(2). 

“Upon timely motion anyone may be permitted to intervene in an action when a 

movant’s claim or defense and the main action have a question of law or fact in common,” 
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id., even if not a “necessary” party, City of Madison, 2000 WI 39, ¶11 n.11. To decide 

whether to allow permissive intervention, courts consider whether intervention “will 

unduly delay or prejudice” the parties, id. ¶11, for example by “making the lawsuit 

complex or unending,” C.L. v. Edson, 140 Wis. 2d 168, 177, 409 N.W.2d 417 (Ct. App. 1987).  

Here, the Legislature satisfies these requirements. The Legislature will assert a 

“defense” in this action that is “in common” with the “main action,” Wis. Stat. §803.09(2), 

as the Legislature intends to argue in its pleadings and forthcoming dispositive motion 

that Plaintiffs’ claims of unfair congressional districts run headlong into binding state and 

federal law. Second, the Legislature’s Motion is “timely,” id., as the Legislature filed in 

the infancy of this case. Supra at I.A. Moreover, the Legislature’s significant and direct 

interest in its continued redistricting power and its sovereign interest in the validity of its 

statutes more broadly support the Legislature’s intervention. Bostelmann, 2020 WI 80, 

¶¶8, 13; Berger, 597 U.S. at 191; SEIU, 2020 WI 67, ¶10. The Legislature’s participation in 

this lawsuit will not “unduly delay or prejudice the adjudication of the rights of the 

original parties.” Wis. Stat. §803.09(2). To the contrary, the Legislature’s involvement here 

will further Section 803.09’s “primar[y]” concern with “disposing of lawsuits by 

involving as many apparently concerned persons as is compatible with efficiency and 

due process.” Bilder, 112 Wis. 2d at 548-49.  
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CONCLUSION 

The Legislature respectfully requests that this Court grant the Legislature’s motion 

to intervene. 
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