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INTRODUCTION1 

Congressmen Glenn Grothman, Bryan Steil, Tom Tiffany, Scott 

Fitzgerald, Derrick Van Orden, and Tony Wied (the “Congressmen”), and 

individual voters Gregory Hutcheson, Patrick Keller, Patrick McCalvy, 

and Mike Moeller (the “Individual Voters”) respectfully move: (1) to 

intervene as Defendants to respond to this Court’s September 25, 2025 

Order, Order, Bothfeld v. Wis. Elections Comm’n (“WEC”), 

No.2025XX1438 (Wis. Sep. 25, 2025) (“Sep. 25 Order”), by opposing 

Plaintiffs’ request to appoint a three-judge panel under Wis. Stat. 

§ 801.50(4m) and Wis. Stat. § 751.035(1) to adjudicate their challenge to 

Wisconsin’s congressional map; (2) to file a Motion To Recuse Justice 

Janet C. Protasiewicz; and (3) to file a Motion To Recuse Justice Susan 

M. Crawford.  The Congressmen and Individual Voters have 

simultaneously filed with this Motion a proposed Brief Per This Court’s 

September 25, 2025 Order, as well as their proposed Motion To Recuse 

 
1 The Congressmen and Individual Voters have also moved to intervene in 

Wisconsin Business Leaders for Democracy v. WEC, No.2025XX1330 (Wis.), a similar 

miscellaneous matter before this Court that also involves a request for the 

appointment of a three-judge panel under Wis. Stat. § 801.50(4m) and Wis. Stat. 

§ 751.035(1) to hear a challenge to Wisconsin’s congressional map adopted by this 

Court.  Given the similarity between these two miscellaneous matters, the 

Congressmen and Individual Voters have submitted substantially the same Proposed 

Motion in both matters, except for certain limited changes relevant to the differences 

between the two miscellaneous matters. 
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Justice Janet C. Protasiewicz and proposed Motion To Recuse Justice 

Susan M. Crawford.  If this Court denies intervention, the Congressmen 

and Individual Voters then respectfully request in the alternative that 

the Court accept their proposed Brief Per This Court’s September 25, 

2025 Order as a nonparty brief in response to that Order. 

The Congressmen and Individual Voters satisfy this Court’s 

requirements to intervene.  The Congressmen have a direct interest in 

the existing boundaries of Wisconsin’s congressional districts, adopted 

by Johnson v. WEC, 2022 WI 14, 400 Wis. 2d 626, 971 N.W.2d 402 

(“Johnson II”), given their status as elected representatives to Congress, 

most of whom intend to run for reelection in 2026.  The Individual Voters, 

for their part, have expended significant time and resources 

campaigning for the Congressmen, and intend to do the same toward 

their reelection in the 2026 election cycle.  Plaintiffs’ request threatens 

these interests, as their underlying Complaint claims that the Johnson 

II map is an unconstitutional partisan gerrymander.  See generally 

Bothfeld v. WEC, No.2025CV2432, Dkt.9 (Cir. Ct. Dane Cnty. July 21, 

2025) (“Compl.”).  Further, to remedy that claimed violation, Plaintiffs 

ask this Court to appoint a panel of three circuit court judges to 

“prescribe procedures for the adoption of a lawful congressional map in 
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time for the 2026 congressional elections” on an expedited basis.  Compl. 

at 26.  The existing parties, moreover, do not adequately represent the 

Congressmen and Individual Voters’ interests, including because 

Defendants WEC and WEC’s Commissioners and Administrator have 

informed the Circuit Court in their Answer below that they do not intend 

to defend against Plaintiffs’ claims on the merits.  See generally Bothfeld, 

No.2025CV2432, Dkt.41 (Cir. Ct. Dane Cnty. Sep. 5, 2025).  Accordingly, 

this Court should grant the Congressmen and Individual Voters 

intervention as of right or, at minimum, permissive intervention, so that 

they may defend their significant interests here.  In Johnson itself, this 

Court granted intervention to certain of the Congressmen here, as well 

as to other individual voters.  See App.99–102.2  And the Court permitted 

intervention of the same parties here in the course of rejecting two recent 

original-action petitions that had challenged the Johnson II map.  See 

App.650–53. 

The Congressmen and Individual Voters’ proposed Response does 

not exceed 6,600 words, thus it would comply with this Court’s 

September 25, 2025 Order setting forth the requirements for the party 

briefs called for in that Order.  If, however, the Court is inclined to accept 

 
2 Citations of “App.” refer to the Appendix that the Congressmen and the 

Individual Voters have filed to support this Motion.   
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this proposed Response only as a nonparty brief, the Congressmen and 

Individual Voters respectfully request that the Court accept this filing at 

its present length of 5,569 words, although it exceeds the 3,000 word 

limit set forth for nonparty briefs under Wis. Stat. § (Rule) 

809.19(8)(c)(3). 

STATEMENT OF INTEREST 

The Congressmen are the duly elected Representatives to the U.S. 

House of Representatives from six of Wisconsin’s eight congressional 

districts, five of whom intend to be candidates for reelection from those 

same districts in 2026.  See App.281–98.3  The Congressmen have the 

solemn duty to “promote and protect their [constituents’] interests,” 

which duty requires them to kindle “close[ ] relations” and “common 

feeling[s] and interests” with the citizens of the districts from which they 

were elected.  State ex rel. Att’y Gen. v. Cunningham, 81 Wis. 440, 485, 

51 N.W. 724 (1892); accord McCormick v. United States, 500 U.S. 257, 

272 (1991).  The Congressmen have invested substantial time and 

resources to understand the needs of their constituents.  App.281–98. 

 
3 Representative Tiffany recently is running for Governor for the State of 

Wisconsin for the upcoming 2026 election.  App.287–89.  Representative Tiffany 

maintains a significant interest in the boundaries of the district he represents for the 

duration of his current term in Congress.  
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The Congressmen’s relationships with their constituents and their 

intent to run for reelection in 2026 give them a substantial interest in 

this case.  Plaintiffs challenge the lawfulness of the map that this Court 

adopted in Johnson that drew the existing lines of the Congressmen’s 

districts, which lines were to govern the 2026 election when the 

Congressmen will be running for reelection.  See Johnson II, 2022 WI 14, 

¶¶ 1–2.  That challenge “affect[s] the Congressmen directly and 

substantially” because the “contours of the maps” for Wisconsin’s 

congressional districts “determin[e] which constituents the 

Congressmen must court for votes and represent in the legislature.”  

League of Women Voters of Mich. v. Johnson, 902 F.3d 572, 579 (6th Cir. 

2018); see App.281–98.  This is why this Court allowed certain of the 

Congressmen—namely, those who had intended to seek reelection in the 

then-upcoming 2022 election—to intervene in Johnson.  See App.99–100.  

It is also why the Court permitted intervention of the same parties here 

in the course of rejecting two recent original-action petitions challenging 

the Johnson II map.  See App.650–53.  And it is why federal courts 

regularly permit members of Congress to intervene in redistricting 

actions related to their maps.  See, e.g., Johnson, 902 F.3d at 578–80; 

Order, Hunter v. Bostelmann, No.3:21-cv-512, 2021 WL 4206654, at *1–
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2 (W.D. Wis. Sep. 16, 2021); Baldus v. Members of Wis. Gov’t 

Accountability Bd., No.2:11-cv-562, 2011 WL 5834275, at *2 (E.D. Wis. 

Nov. 21, 2011); Ohio A. Philip Randolph Inst. v. Smith, No.1:18-cv-357, 

2018 WL 8805953, at *1 (S.D. Ohio Aug. 16, 2018).  Finally, and 

analogously, this is why this Court in Jensen v. Wisconsin Elections 

Board, 2002 WI 13, 249 Wis. 2d 706, 639 N.W.2d 537 (per curiam), 

permitted leaders of the minority party in the Assembly and Senate to 

intervene in support of the interests of “Senate and Assembly 

Democrats” in a case involving “state legislative redistricting.”  Id. ¶ 1. 

The Individual Voters are Wisconsinites who vote in Wisconsin 

elections, reside within districts drawn by the existing congressional 

map, and would be directly affected if this Court were to replace that 

map.  App.299–310.  Each of the Individual Voters campaigned and voted 

for Congressmen elected from the current map and intend to campaign 

for their reelection during the 2026 election cycle.  App.299–310.  These 

political activities give the Individual Voters an interest in this case—

indeed, the same interest justified their successful intervention in two 

recent original-action petitions that challenged the Johnson II map.  See 

App.380–81, 492, 650–53.  Plaintiffs seek to undo Wisconsin’s existing 

congressional map, infra pp.19–20, which will negatively impact the 
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Individual Voters’ campaign activities during the 2026 election cycle.  

Courts regularly allow voters to intervene in redistricting cases, 

including this Court in Clarke and Johnson, see App.99–102, 111–14, as 

well as in the Bothfeld and Felton original actions, see App.650–53 

(granting intervention as to these particular Individual Voters and the 

Congressmen).  

BACKGROUND 

A. In 2011, the Legislature and Governor drew Wisconsin’s 

congressional and state-legislative maps, Johnson v. WEC, 2021 WI 87, 

¶ 4, 399 Wis. 2d 623, 967 N.W.2d 469 (“Johnson I”), with the 

congressional map specifically being the result of a “bipartisan process,” 

Baldus v. Members of Wis. Gov’t Accountability Bd., 849 F. Supp. 2d 840, 

845 (E.D. Wis. 2012) (per curiam).  By 2021, changes in the geographic 

distribution of Wisconsin’s population required modifications to the 

maps to ensure population equality between the districts.  Johnson I, 

2021 WI 87, ¶ 2.  After the Legislature and the Governor were unable to 

reach an agreement to adopt remedial maps, this Court confronted the 

“unwelcome task” of “redraw[ing] the boundaries” through an exercise of 

its original jurisdiction in Johnson.  Johnson II, 2022 WI 14, ¶¶ 1–2.   

B. Early in the Johnson litigation, this Court granted intervention 

to many parties and coalitions of parties, including certain of the 
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Congressmen here,4 as well as other individual voters.  See App.99–102; 

see also Johnson II, 2022 WI 14, ¶ 2 (noting that the Court “granted 

intervention to all parties that sought it”). 

C. In Johnson I, this Court considered the constitutionality of 

the 2011 map and articulated the standard it would apply to remedy the 

malapportionment of the map.  2021 WI 87, ¶ 4.  The Court first rejected 

certain petitioners’ claim that the 2011 map contravened Article I, 

Sections 1, 3, 4, and 22 of the Wisconsin Constitution by constituting a 

partisan gerrymander, finding that the Wisconsin Constitution does not 

guarantee a “right to partisan fairness” and that the Court was “not 

responsible for vindicating generalized partisan preferences.”  Id. 

¶¶ 4, 53–63 (citation omitted).  The Court further clarified that partisan 

gerrymandering did not violate the Equal Protection Clause of Article I, 

Section 1 because, regardless of how legislatures draw districts, they do 

not “select who will occupy the resulting seats”—“[v]oters retain their 

freedom to choose among candidates.”  Id. ¶ 55 (citation omitted).  

Partisan gerrymandering similarly did not violate the free speech and 

 
4 As relevant here, Congressmen Glenn Grothman, Bryan Steil, Tom Tiffany, and 

Scott Fitzgerald moved to intervene in Johnson, and the Court granted their motion.  

See App.99–100.  In November 2022, after this Court decided Johnson, Congressman 

Derrick Van Orden was elected to serve as the representative from Wisconsin’s Third 

District.  App.293–95.  In November 2024, Congressman Tony Wied was elected to 

serve as the representative from Wisconsin’s Eighth District.  App.296–98.   
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association guarantees of Article I, Sections 3 and 4, because “citizens 

remain free to run for office, express their political views, endorse and 

campaign for their favorite candidates, vote, and otherwise influence the 

political process through their expression.”  Id. ¶ 60 (citation omitted).  

Finally, the Court concluded that nothing in Article I, Section 22’s 

guarantee of a just Government supplies a standard of partisan fairness 

prohibiting gerrymandering.  Id. ¶ 62.   

D. In Johnson II, the Court clarified its least change approach and 

ultimately adopted the Governor’s proposed congressional redistricting 

map, which was based on the 2011 map.  2022 WI 14, ¶¶ 7, 13.  In 

adopting the Governor’s proposal, the Court explained that the map 

complied “with all state and federal legal requirements.”  Id. ¶ 12.  First, 

the Court concluded that the Governor’s map satisfied the “least change” 

approach adopted in Johnson I, because, “in the aggregate,” the 

Governor’s proposed map “move[d] the fewest number of people into new 

districts” as compared to Wisconsin’s legislatively adopted 2011 

congressional map.  Id. ¶ 19; see generally Clarke v. WEC, 2023 WI 79, 

¶ 63, 410 Wis. 2d 1, 998 N.W.2d 370 (overruling “any portions of” 

Johnson I “that mandate a least change approach” in evaluating state 

legislative maps).  The Court then explained that the map “complies with 
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all relevant laws,” including “population equality under the United 

States Constitution” because the “map comes close to perfect equality” 

with “the total deviation between the most and least populated districts 

[being] two persons.”  Johnson II, 2022 WI 14, ¶¶ 20–21.  “In sum,” the 

Court held that the congressional map “ma[d]e the least changes from 

existing congressional district boundaries while complying with all 

relevant state and federal laws.”  Id. ¶ 25.  Notably, Governor Evers has 

since explained that, in his view, “it would be a mistake” to replace the 

Johnson II congressional map and “draw new electoral maps” in 

Wisconsin: that would “be ‘bad politics’ for Democrats,” and “‘[w]e worked 

hard to be fair with our fair maps’” and “‘followed the rule.’”  App.681. 

E. Following this Court’s adoption of the Governor’s proposed 

congressional map in Johnson II, each of the Congressmen here sought 

and won election or reelection to serve as the representative to Congress 

from their respective districts, as drawn in that map.  App.281–98.  

Further, five of the Congressmen here intend to seek reelection in the 

upcoming 2026 election under the Johnson II map, so that they may 

continue to represent their constituents in these congressional districts.  

App.281–98. 
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For their part, the Individual Voters all spent significant time and 

resources campaigning for certain of the Congressmen during the 2024 

election cycle and voted for their respective Congressman.  App.299–310.  

Each of the Individual Voters intends and expects to do the same in the 

2026 election cycle, again spending considerable time and resources 

campaigning for their respective Congressman’s reelection.   

App.299–310.   

F. On January 16, 2024, certain Johnson intervenor-petitioners 

filed a Motion For Relief From Judgment that asked this Court to throw 

out the congressional map it adopted in Johnson II and replace it with a 

new one.  App.152–56; see App.128–47, 148 n.6.  To justify that 

extraordinary request, the motion explained that this Court rejected the 

least-change-only approach when adopting remedial state-legislative 

maps in Clarke.  App.122.  The motion further claimed that the 

Johnson II congressional map “subjects Wisconsin voters to intolerable 

partisan unfairness” because it is too favorable to Republicans.  App.135; 

see App.135–40.  In their view, this Court was constitutionally required 

to consider “partisan outcomes” when adopting remedial congressional 

maps.  App.145. 
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The Congressmen opposed the relief-from-judgment motion on 

various grounds, while simultaneously filing a motion to recuse Justice 

Protasiewicz.  As the Congressmen explained, Clarke’s overruling of the 

least-change-only approach does not imply that all maps drawn under 

this approach are unlawful, nor does it retroactively affect the Johnson 

II congressional map or address its applicability to congressional maps 

in general.  See App.239–52.  Moreover, the Congressmen explained that 

the Johnson II map was redrawn by Governor Evers based on 

“Wisconsin’s 2011 congressional map, which map a federal court had 

explained was a bipartisan negotiated map.”  App.212 (citing Baldus, 

849 F. Supp. 2d at 853–54).  Finally, the Congressmen explained that 

the intervenor-petitioners’ motion failed to satisfy the necessary 

prerequisites for reopening Johnson.  App.253–65.  Regarding the 

Motion To Recuse, the Congressmen argued that numerous campaign 

statements that Justice Protasiewicz made necessitated her recusal.  See 

App.157–205.  

The Court denied the Johnson relief-from-judgment motion 

without explanation.  See App.271–74.  In a separate order, Justice 

Protasiewicz denied the Congressmen’s recusal motion as moot, stating 

that she did not participate in the Court’s decision because she “was not 
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a member of the court when it issued its [original] decision and order.”  

App.275–77.   

G. Years after Johnson I’s conclusion that partisan 

gerrymandering does not offend the Wisconsin Constitution and three 

years after this Court adopted the Governor’s proposed congressional 

map in Johnson II that “complied with all relevant state and federal 

laws,” 2022 WI 14, ¶ 25, two sets of petitioners—including some of the 

same parties that unsuccessfully sought relief from judgment in the 

Johnson litigation—filed petitions for original action claiming that this 

map constituted an unconstitutional partisan gerrymander, violated the 

separation-of-powers, and was malapportioned, see App.311–59.  To 

remedy the Johnson II map’s alleged unconstitutionality, those 

petitioners asked this Court to “replace the adopted congressional map 

with a lawful alternative” on an “expedited” basis, “in time for the 2026 

congressional elections.”  App.317, 340; see App.356–57.  The 

Congressmen and the Individual Voters moved to intervene in both 

actions, filed response briefs in opposition to the petitions, and sought 

Justice Protasiewicz’s recusal.  See App.360–583.  Notably, Plaintiffs in 

the present case, represented by the same counsel, filed the original-

action petition in the Bothfeld matter, raising the same partisan-
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gerrymandering claim that they raise in the underlying Complaint here.  

See App.334–39.   

On June 20, 2025, this Court granted the Congressmen and the 

Individual Voters’ intervention motion, App.650–53, and, five days later, 

the Court issued orders denying the two petitions for original actions, 

while also denying as moot Plaintiffs’ motion to intervene in the Bothfeld 

matter as intervenor-petitioners, see App.654–55, 658–59.  In separate 

orders issued that same day, Justice Protasiewicz denied the 

Congressmen and the Individual Voters’ recusal motions.   

App.656–57, 660–61.  

On July 21, 2025—less than a month after this Court rejected the 

Bothfeld and Felton petitions—Plaintiffs filed a complaint in Dane 

County Circuit Court challenging the Johnson II map under the same 

partisan-gerrymandering theory that they raised in the Bothfeld original 

action.  See Compl. ¶¶ 76–97.  Plaintiffs’ Complaint seeks an order from 

this Court to convene a three-judge panel of circuit court judges under 

Wis. Stat. § 801.50(4m) and Wis. Stat. § 751.035(1) to adjudicate their 

constitutional challenge to the Johnson II map.  Id. at 5.  Plaintiffs 

request that the panel, if appointed, invalidate that map and “[p]rescribe 
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procedures for the adoption” of a new congressional map before the 2026 

congressional election.  Id. at 26.   

On July 22, 2025, the Dane County Clerk of Courts sent written 

notice to this Court of Plaintiffs’ Complaint and three-judge panel 

request under Wis. Stat. § 801.50(4m) and Wis. Stat. § 751.035(1), and 

this Court opened the instant miscellaneous matter.  See Sep. 25 

Order at 1.   

On September 25, 2025, this Court issued an order in this 

miscellaneous matter directing the parties to file briefs “addressing 

whether [Plaintiffs’] complaint filed in the circuit court constitutes ‘an 

action to challenge the apportionment of a congressional or state 

legislative district’ under Wis. Stat. § 801.50(4m).”  Id. at 2.  The Court 

also provided that the Congressmen and Individual Voters—who had 

filed nonparty correspondence with the Court shortly after it opened this 

miscellaneous matter—may “move in this miscellaneous matter for 

intervention or for leave to participate as amicus curiae.”  Id.  Now, the 

Congressmen and Individual Voters file this Motion To Intervene and 

their Proposed Brief Per This Court’s September 25, 2025 Order. 

ARGUMENT 

Section 803.09 of the Wisconsin Statutes governs intervention, 

including in cases before this Court.  See Clarke v. WEC, 2023 WI 70, 409 
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Wis. 2d 372, 375, 995 N.W.2d 779; App.100.  As relevant here, 

Section 803.09 provides two forms of intervention—intervention as of 

right, Wis. Stat. § 803.09(1), and permissive intervention, id. § 803.09(2); 

see Helgeland v. Wis. Muns., 2008 WI 9, ¶¶ 35, 119, 307 Wis. 2d 1, 745 

N.W.2d 1.  Intervention as of right is found in Section 803.09(1), which 

provides that “[u]pon timely motion anyone shall be permitted to 

intervene in an action when the movant claims an interest relating to 

the property or transaction which is the subject of the action and the 

movant is so situated that the disposition of the action may as a practical 

matter impair or impede the movant’s ability to protect that interest, 

unless the movant’s interest is adequately represented by existing 

parties.”  Wis. Stat. § 803.09(1).  As for permissive intervention, 

Section 803.09(2) specifies that “[u]pon timely motion anyone may be 

permitted to intervene in an action when a movant’s claim or defense 

and the main action have a question of law or fact in common,” and “[i]n 

exercising its discretion the court shall consider whether the 

intervention will unduly delay or prejudice the adjudication of the rights 

of the original parties.”  Id. § 803.09(2); see also id. § 803.09(3) (requiring 

submission of proposed “pleading setting forth the claim or defense for 

which intervention is sought”).  Sections 803.09(1) and 803.09(2) are 
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“based on” Federal Rule of Civil Procedure 24, and this Court has 

determined that cases interpreting Rule 24 “provide guidance” for 

“interpreting and applying” Section 803.09.  Helgeland, 2008 WI 9, 

¶¶ 37, 119. 

The Congressmen and the Individual Voters meet the criteria for 

intervention as of right under Section 803.09(1).  Infra Part I.A.  

Alternatively, they also qualify for permissive intervention under 

Section 803.09(2), which independently supports granting their Motion.  

Infra Part I.B.  Should the Court deny intervention, the Congressmen 

and Individual Voters respectfully request that the Court accept their 

proposed Brief Per This Court’s September 25, 2025 Order—at its 

current length of 5,569 words—as a nonparty brief, as the Congressmen 

and the Individual Voters satisfy the standards for nonparty status 

under Wis. Stat. § (Rule) 809.19(7) and Wis. Sup. Ct. IOP III.B.6.c.  

Infra Part II. 

I. This Court Should Grant Intervention To The 

Congressmen And The Individual Voters  

A. This Court Should Grant Intervention As Of Right 

Under Section 803.09(1) 

“A movant must satisfy four requirements to intervene as a matter 

of right” under Section 803.09(1).  Helgeland, 2008 WI 9, ¶ 38.  First, “the 

movant’s motion to intervene [must be] timely.”  Id.  Second, the movant 
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must “claim[ ] an interest sufficiently related to the subject of the action.”  

Id.  Third, the movant must show that “disposition of the action may as 

a practical matter impair or impede the movant’s ability to protect that 

interest.”  Id.  Fourth, the movant must establish that “the existing 

parties do not adequately represent the movant’s interest.”  Id.  While a 

movant must meet each element, the Court conducts a “holistic, flexible, 

and highly fact-specific” review to determine whether a movant has 

satisfied Section 803.09(1).  Id. ¶¶ 39–40.  The Court need not view “the 

criteria . . . in isolation from one another, and a movant’s strong showing 

with respect to one requirement may contribute to the movant’s ability 

to meet other requirements as well.”  Id. ¶ 39.  Here, the Congressmen 

and the Individual Voters satisfy all four elements of Section 803.09(1), 

so the Court should allow them to intervene as Defendants as of right. 

1. The Congressmen and Individual Voters’ Motion is timely. The 

determination of whether a motion to intervene is timely “is left to the 

discretion of the [ ] court.”  Id. ¶ 42.  Here, the Motion is timely because 

it was filed within the 14-day period for the named parties to file briefs 

in response to this Court’s September 25, 2025 Order.  Sep. 25 Order 

at 2; see Clarke, 409 Wis. 2d at 374–75; accord Liebert v. WEC, 345 

F.R.D. 169, 171 (W.D. Wis. 2023) (“[T]he motion to intervene is timely 
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because [intervenor] filed it shortly after plaintiffs filed the lawsuit[.]”).  

Further, there have been no merits proceedings in this case, as the only 

issue before the Court is whether the Court will appoint a three-judge 

panel under Section 801.50(4m), see Sep. 25 Order, and the Circuit Court 

has issued an order denying Plaintiffs’ request for a briefing schedule on 

their motion for judgment on the pleadings pending a decision from this 

Court on Plaintiffs’ request to appoint a three-judge panel, see Order 

at 1–2, Bothfeld, No.2025CV2432, Dkt.48 (Cir. Ct. Dane Cnty.  

Sep. 23, 2025).   

2. The Congressmen and Individual Voters have a substantial 

interest closely related to this action. In assessing whether a movant’s 

interest suffices to support intervention as of right under 

Section 803.09(1), this Court “employ[s] a broad[ ] pragmatic approach” 

that rejects “precise test[s]” and “technical[ ]” requirements.  Helgeland, 

2008 WI 9, ¶ 43 (citations omitted); accord Armada Broad., Inc. v. Stirn, 

183 Wis. 2d 463, 472–75, 516 N.W.2d 357 (1994).  This Court thus 

“treat[s] the interest test as primarily a practical guide to disposing of 

lawsuits by involving as many apparently concerned persons as is 

compatible with efficiency and due process.”  Helgeland, 2008 WI 9, ¶ 44 

(citation omitted).  It is enough to show that the movant “will either gain 
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or lose by the direct operation of the judgment” and that the interests 

asserted are not merely “remotely related to the subject of the action.”  

Id. ¶ 45 (citations omitted).  

As in Johnson, Bothfeld, and Felton, the Congressmen possess a 

direct and substantial interest in this case, and they “will either gain or 

lose” if this Court renders a “judgment” declaring the Johnson 

congressional maps invalid and ordering the adoption of new 

congressional maps.  Id.  As elected representatives, the Congressmen 

have the duty to “promote and protect their [constituents’] interests” by 

representing them in the U.S. House of Representatives, Cunningham, 

81 Wis. at 485; accord McCormick, 500 U.S. at 272, and five of the 

Congressmen intend to run for reelection in 2026 to continue 

representing their constituents’ interests, App.281–98.  Further, and 

relatedly, the Congressmen have each invested substantial time and 

resources to develop the “relationship between” themselves as 

“representative[s]” and their “constituent[s]” in order to more effectively 

serve them in the House.  Johnson, 902 F.3d at 579 (citation omitted); 

see App.281–98.  The “contours of the maps” directly “determin[e] which 

constituents the Congressmen must court for votes and represent in the 

legislature.”  Johnson, 902 F.3d at 579.  Thus, the Congressmen stand to 
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“gain or lose” directly from any “judgment” from this Court that adopts 

new congressional maps, Helgeland, 2008 WI 9, ¶ 45 (citations omitted), 

whether by preserving or disregarding Wisconsin’s existing 

congressional districts adopted in Johnson II, see Johnson, 902 F.3d 

at 579; accord Jensen, 2002 WI 13, ¶ 1. 

The Individual Voters likewise have a direct and substantial 

interest in this litigation—they too will “either gain or lose” if this Court 

sets aside the Johnson II map and mandates the creation of a new map, 

just as they would have in the Bothfeld and Felton original-action 

petitions.  Helgeland, 2008 WI 9, ¶ 45 (citation omitted); see App.650–

53.  Each Individual Voter is a registered Wisconsin voter, App.299–310, 

who has invested significant time and resources campaigning for the 

Congressmen in the 2024 election cycle and expects to do the same to 

support their 2026 reelection bids, App.299–310.  These core political 

activities give the Individual Voters a substantial interest in ensuring 

that any redistricting plan protects their right to associate with like-

minded individuals in advance of the 2026 election.  Under these 

circumstances, their interests are squarely “of such direct and immediate 

character that the intervenor will either gain or lose by the direct 
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operation of the judgment.”  Helgeland, 2008 WI 9, ¶ 45  

(citations omitted). 

This Court seemed to recognize the weight of the Congressmen’s 

and Individual Voters’ interests twice before.  In Johnson, the Court 

granted intervention to certain of the Congressmen and other individual 

voters.  See App.99–102.  And in the original-action petitions—one of 

which was brought by Plaintiffs—the Court granted intervention to the 

Congressmen and Individual Voters here.  App.650–53.   

As explained above, supra pp.12–13, certain of the Congressmen 

successfully intervened in Johnson in order to protect their interests in 

the contours of the districts that they represented, see App.99–100.  To 

support that successful intervention, the Congressmen in Johnson cited 

the same interests that they assert here—their status as elected 

representatives from those districts and their intent to seek reelection in 

an upcoming election.  App.3–5.  This Court found those interests 

sufficient to allow intervention in Johnson, explaining that all the 

intervention motions before it there—including the Congressmen’s 

motion—presented a valid “interest relating to the subject of this 

redistricting action.”  App.100; accord Cunningham, 81 Wis. at 485 

(noting legislators’ interest in “promot[ing] and protect[ing] the[ ] 
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interests” of their constituents in established districts who share “close 

relations” and “common feeling[s] and interests”).  

This Court also granted intervention to the Johnson individual 

voters.  Those voters, like the Individual Voters here, asserted that they 

“ha[d] a compelling interest in ensuring new districts are drawn 

according to constitutional requirements,” in order “to protect their right 

to associate with like-minded individuals.”  App.26, 31.  This Court 

accepted that reasoning and granted intervention.  See App.99–102. 

In May 2025, two sets of petitioners, including Plaintiffs here, filed 

separate petitions for original action in this Court challenging the same 

Johnson II congressional districting map.  App.311–359.  The 

Congressmen and Individual Voters moved to intervene in both actions, 

with the Congressmen citing their interest in the relationships they have 

developed with their constituents, and the Individual Voters citing their 

interest in the time and resources they have devoted to campaigning for 

the Congressmen and their interest in associating with like-minded 

people.  See App.379–81, 491–92.  This Court granted intervention to the 

Congressmen and Individual Voters.  See App.650–53. 

Federal courts regularly reach the same result—allowing 

members of Congress and individual voters to intervene in redistricting 
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litigation—based upon those members’ interests in their relationships 

with constituents and the contours of their districts, and upon individual 

voters’ interest in protecting their core political activities.  See 

Helgeland, 2008 WI 9, ¶ 37 (noting that federal intervention cases 

“provide guidance” to this Court).   

For instance, in Johnson, 902 F.3d 572—the leading federal case 

in this area—the Sixth Circuit granted permissive intervention to 

congressional members in a redistricting challenge due to the 

“relationship between constituent and representative” and because “the 

contours of the maps affect the Congressmen directly and substantially 

by determining which constituents the Congressmen must court for 

votes and represent.”  Id. at 579 (citation omitted).  Other federal 

decisions are in accord, see, e.g., Hunter, 2021 WL 4206654 at *1–2; 

Baldus, 2011 WL 5834275, at *2; Smith, 2018 WL 8805953, at *1, 

although also analyzing the issue under permissive-intervention 

principles, see infra Part I.B.  Even so, permissive-intervention federal 

cases bolster the Congressmen’s intervention as of right here, especially 

given Wisconsin’s “broad[ ] pragmatic approach” to this inquiry.  

Helgeland, 2008 WI 9, ¶ 43 (citations omitted); accord Johnson II, 2022 
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WI 14, ¶ 2 (observing that the Court “granted intervention to all parties 

that sought it”).  

As for individual voters, federal courts also regularly allow them 

to intervene to protect their interest in the contours of the congressional 

district in which they reside.  See, e.g., League of United Latin Am. 

Citizens, Council No. 4434 v. Clements, 999 F.2d 831, 844–45 (5th Cir. 

1993) (en banc) (holding that judges had standing as voters in county to 

intervene in action challenging that county’s judicial elections); Johnson 

v. Mortham, 915 F. Supp. 1529, 1536 (N.D. Fla. 1995) 

(“Registered voters have . . . a sufficiently substantial interest to 

intervene[ ] in an action challenging the voting district in which the 

voters are registered.”); Smith v. Bd. of Election Comm’rs, 103 F.R.D. 

161, 162–63 (N.D. Ill. 1984). 

3. This case may impair the Congressmen and Individual Voters’ 

core, direct interests in the contours of their congressional districts. The 

Congressmen have a core interest in their relationships with their 

existing constituents and the Individual Voters have a core political 

interest in the time and resources they have spent—and intend to 

continue spending—campaigning and voting for the Congressmen, 

which interests are closely tied to the “contours of the map[ ]” adopted in 
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Johnson II.  Johnson, 902 F.3d at 579; see App.100–01.  This case “may, 

as a practical matter, impair or impede” that interest, Helgeland, 2008 

WI 9, ¶ 75, because Plaintiffs’ underlying Complaint requests that a 

three-judge panel declare that the Johnson II map violates the 

Wisconsin Constitution and adopt a new map “in time for the 2026 

congressional elections,” Compl. at 26.  As such, Plaintiffs’ claim puts the 

Congressmen and Individual Voters’ interests in the Johnson II map 

directly at stake.  See Helgeland, 2008 WI 9, ¶ 75; accord App.100–01. 

4. The existing parties do not adequately represent the 

Congressmen’s or the Individual Voters’ interests. A proposed intervenor 

must show that existing parties do not “adequately represent” its 

interests.  Helgeland, 2008 WI 9, ¶ 38 (citing Wis. Stat. § 803.09(1)).  

This burden is “minimal,” although it may increase “[i]f a movant’s 

interest is identical to that of one of the parties, or if a party is charged 

by law with representing the movant’s interest.”  Id. ¶¶ 85–86 

(citations omitted). 

Here, no current party represents the Congressmen’s significant 

interest in their constituent relationships, which is closely tied to the 

existing contours of Wisconsin’s congressional districts.  Id. ¶¶ 90–91; 

accord App.100–01.  As elected House members intending to run for 
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reelection in 2026, the Congressmen also have a distinct “representative 

interest” in this litigation that no other party shares.  Johnson, 902 F.3d 

at 579; accord App.100–01.  Nor does any existing party represent the 

Individual Voters’ interests in protecting their core political activities. 

Plaintiffs’ interests are directly adverse to the Congressmen and 

Individual Voters’ interests.  Plaintiffs seek a declaration that the 

congressional map adopted by this Court in Johnson II is 

unconstitutional and ask for a three-judge panel to “adopt[ ]” a new 

congressional map before “the 2026 congressional elections” may occur.  

Compl. at 26.  By contrast, the Congressmen and Individual Voters seek 

to preserve the Johnson II congressional map, given the Congressmen’s 

representative interests and the Individual Voters’ associational 

interests, both of which are closely related to the current congressional 

district boundaries.  App.281–98. 

Defendants—WEC, its Commissioners, and its Administrator, in 

their official capacities (collectively, “WEC”)—also do not share or 

represent the Congressmen’s or the Individual Voters’ interests here.  As 

WEC’s positions in Johnson, Clarke, Felton, and Bothfeld demonstrate, 

WEC’s interest in redistricting litigation is solely in implementing the 

final map approved by a court, see App.44, 96–97, 103, 107–08, 278–79, 
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consistent with its election-administration duties under Wisconsin law, 

see Wis. Stat. chs. 5–10, 12; accord Johnson, 902 F.3d at 579 (observing 

that the Secretary of State’s role, as a member of the executive branch, 

is to “[p]rovide fair and smooth administration of elections” (citation 

omitted)).  Indeed, WEC has already filed an Answer in the Circuit Court 

below that takes this same nonposition as to the contours of this case.  

See Answer, Bothfeld, No.2025CV2432, Dkt.41 (Cir. Ct. Dane Cnty. Sep. 

5, 2025).  Thus, WEC has no interest in the specific contours of any 

particular map here, see App.44, 96–97, 103, 107–08, 278–79, nor is it 

“charged by law” to defend the Congressmen and Individual Voters’ 

interests, Helgeland, 2008 WI 9, ¶¶ 85–86.  The Congressmen and 

Individual Voters, by contrast, do have personal, direct, and significant 

interests in the contours of the Johnson II congressional map.   

App.281–310.   

The Congressmen and the Individual Voters readily satisfy the 

“minimal” necessary showing that Plaintiffs’ and Defendants’ 

representation here will not adequately protect the Congressmen and 

Individual Voters’ interests—in fact, the Congressmen and Individual 

Voters would satisfy any potentially applicable higher standards, were 

they to somehow apply here.  Helgeland, 2008 WI 9, ¶ 85 (citations 
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omitted); accord App.100–01.  Plaintiffs’ representation would be 

inadequate because they seek to dismantle the existing map, while the 

Congressmen and Individual Voters seek to preserve it.  WEC’s 

representation would also be inadequate, as it has made its role to 

implement whatever maps the courts adopt—not to defend the existing 

map as the Congressmen and Individual Voters would. 

B. Alternatively, This Court Should Allow Intervention 

Under Section 803.09(2) 

If this Court concludes that the Congressmen and/or the 

Individual Voters have not satisfied Wis. Stat. § 803.09(1)’s 

requirements for intervention as of right, but see Part I.A, then the 

Congressmen and the Individual Voters respectfully request that the 

Court grant them permissive intervention under Wis. Stat. § 803.09(2).  

Permissive intervention requires only a “timely” motion and a “claim or 

defense” sharing “a question of law or fact in common” with “the main 

action.”  Wis. Stat. § 803.09(2); Helgeland, 2008 WI 9, ¶ 119.  Once a 

proposed-intervenor makes those showings, “the court shall consider 

whether the intervention will unduly delay or prejudice the adjudication 

of the rights of the original parties,” Wis. Stat. § 803.09(2), along with 

any other relevant factors, Helgeland, 2008 WI 9, ¶¶ 120–27; see 
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generally City of Madison v. Wis. Emp. Rels. Comm’n, 2000 WI 39, ¶ 11 

n.11, 234 Wis. 2d 550, 610 N.W.2d 94. 

Here, the Congressmen and Individual Voters satisfy both 

required elements for permissive intervention under Section 803.09(2).  

First, as explained above, the Congressmen and Individual Voters’ 

Motion To Intervene is timely.  Supra pp.23–24.  Second, the 

Congressmen and the Individual Voters advance “defense[s]” that share 

“a question of law or fact in common” with “the main action” here.  Wis. 

Stat. § 803.09(2); Helgeland, 2008 WI 9, ¶ 119.  Specifically, the 

Congressmen and Individual Voters intend to argue that it would be 

unconstitutional for any inferior court in Wisconsin, including a three-

judge panel under Wis. Stat. § 801.50(4m), to replace this Court’s 

remedial congressional map in Johnson II with its own remedial map.  

Further, they intend to argue that the Wisconsin Constitution does not 

recognize a partisan-gerrymandering claim, see Johnson I, 2021 WI 87, 

¶¶ 39–63, and that, moreover, recognizing such a claim under the 

extraordinary circumstances here would violate the U.S. Constitution’s 

Elections Clause, U.S. Const. art. I, § 4.  Finally, the Congressmen and 

Individual Voters intend to refute Plaintiffs’ claim on the merits, as there 
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is no factual support for their assertion that the Johnson II map is a 

partisan gerrymander. 

Additional factors also favor granting the Congressmen and 

Individual Voters permissive intervention.  The Congressmen’s and 

Individual Voters’ interests are substantial and direct.  The 

Congressmen serve their constituents as elected Representatives and all 

but one of them intend to run for reelection in 2026.  App.281–98.  

Because the “contours of the [district] maps” “determin[e] which 

constituents the Congressmen must court for votes and represent in the 

legislature,” this case “directly and substantially” affects the 

Congressmen, and “existing parties” to this litigation do “not adequately 

represent[ ]” the Congressmen’s interests.  Johnson, 902 F.3d at 579; see 

App.100.  The Individual Voters have likewise invested substantial time 

and effort campaigning to elect their Congressmen and intend to do so 

again in the 2026 cycle, giving them a substantial interest in the existing 

congressional map due to their right to associate with like-minded 

people.  App.299–310.  Finally, allowing the Congressmen and 

Individual Voters to intervene will not “unduly delay or prejudice the 

adjudication of the rights of the original parties.”  Wis. Stat. § 803.09(2).  

The Motion comes within time for first responsive filings ordered by this 
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Court in this case, so no party’s ability to bring any claim or defense 

would be unfairly disadvantaged by the Congressmen’s and Individual 

Voters’ participation here.  Further, as in Johnson, Bothfeld, and Felton, 

the Congressmen and Individual Voters’ intervention would “benefit” the 

Court by providing more complete “input” on all issues raised by the 

Complaint.  See App.99–102, 392, 503; accord Clarke, 410 Wis. 2d 1, ¶ 8.   

II. Alternatively, This Court Should Allow The Congressmen 

And The Individual Voters To Submit A Nonparty Brief Per 

This Court’s September 25, 2025 Order 

In the alternative, the Congressmen and Individual Voters 

respectfully request that this Court accepts their Proposed Brief Per This 

Court’s September 25, 2025 Order as a Nonparty Brief Per This Court’s 

September 25, 2025 Order.  

A motion to file a nonparty brief “may [be] granted . . . if it appears 

that the movant has a special knowledge or experience in the matter at 

issue in the proceedings so as to render a brief from the movant of 

significant value to the court.”  Wis. Sup. Ct. IOP III.B.6.c.  And here, 

this Court ordered that “the Congressmen may move in this 

miscellaneous matter for intervention or for leave to participate as 

amicus curiae” and all parties “shall file [ ] briefs[ ] not to 

exceed . . . 6,600 words if a proportional serif font is used.”   

Sep. 25 Order at 2.   



 

- 38 - 

The Congressmen and Individual Voters readily satisfy these 

requirements.  They possess “special knowledge [and] experience” in 

redistricting issues that thus “render[s] a brief from [them] of significant 

value to the court.”  Wis. Sup. Ct. IOP III.B.6.c.  The Congressmen are 

all sitting members of the U.S. House of Representatives from six of 

Wisconsin’s congressional districts, and five of them intend to seek 

reelection in 2026.  As elected representatives, the Congressmen have 

the solemn duty to “promote and protect their [constituents’] interests,” 

requiring them to develop “close[ ] relations” and “common feeling[s] and 

interests” with the citizens of their districts.  Cunningham, 81 Wis. 

at 485; accord McCormick, 500 U.S. at 272.  The Individual Voters, for 

their part, have dedicated significant time and resources supporting the 

Congressmen’s campaigns under the current congressional districting 

map and intend to do so again in the next election cycle.  Finally, the 

Congressmen and Individual Voters respectfully request that the Court 

accept their proposed Brief Per This Court’s September 25, 2025 Order—

at its current length of 5,569 words—as a nonparty brief, as the 

Congressmen and Individual Voters satisfy the standards for nonparty 

status under Wis. Stat. § (Rule) 809.19(7) and Wis. Sup. Ct. 

IOP III.B.6.c. 
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CONCLUSION 

This Court should grant the Congressmen and Individual Voters’ 

Motion To Intervene and accept for filing the Congressmen and 

Individual Voters’ (1) Response Per This Court’s September 25, 2025, 

Order, as well as their (2) Motion To Recuse Justice Janet C. 

Protasiewicz and (3) Motion To Recuse Justice Susan M. Crawford.  

Alternatively, if this Court denies intervention to the Congressmen and 

Individual Voters, the Congressmen and Individual Voters respectfully 

request that the Court accept their proposed Brief as a nonparty brief in 

response to this Court’s Order, at its current length of 5,569 words. 
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