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INTRODUCTION 

The only issue before this Court is whether Plaintiffs 

challenge the “apportionment” of Wisconsin’s congressional 

districts under Section 801.50(4m). If so, the Court is required to 

appoint a three-judge panel and select a venue. Wis. Stat. 

§ 751.035(1). If not, the case will proceed before a single judge in 

Dane County Circuit Court. That is it. 

Proposed Intervenors knew about this case from the outset; 

indeed, nearly three months ago, they filed a letter with this Court 

asking it to delay these proceedings so that the Court could 

consider whether the case should be dismissed. Yet they did not 

take any action to formally participate until October 9, when they 

filed a flurry of briefs, including not only a motion to intervene but 

also proposed motions to recuse Justices Protasiewicz and 

Crawford. Not only does the motion to intervene come far too late, 

but Proposed Intervenors’ basis for intervening—that they want to 

defend the congressional map on the merits—is insufficient 

considering the narrow procedural issue before the Court. This 

Court has not and should not extend a broad invitation to Proposed 

Intervenors to disrupt and delay these proceedings by injecting 

irrelevant and untimely issues beyond the narrow scope of what 

this Court is tasked with deciding. Plaintiffs therefore request that 

the Court deny intervention. 
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BACKGROUND 

Wisconsin law provides two avenues to challenge a 

congressional map: Plaintiffs may petition for an original action 

under Wis. Stat. § 809.70(3), or they may file a challenge in circuit 

court. For the latter option, Wisconsin law instructs that “[v]enue 

of an action to challenge the apportionment of any congressional 

or state legislative district shall be as provided in [Wis. Stat. §] 

751.035.” Wis. Stat. § 801.50(4m). On receiving notice of such an 

action, the Wisconsin Supreme Court “shall appoint a panel 

consisting of 3 circuit court judges to hear the matter.” Id. 

§ 751.035(1). The Court “shall choose one judge from each of 3 

circuits and shall assign one of the circuits as the venue for all 

hearings and filings in the matter.” Id.  

Plaintiffs here pursued both options in turn. On May 7, 2025, 

Plaintiffs petitioned the Wisconsin Supreme Court for leave to 

commence an original action challenging Wisconsin’s 

congressional map. See Pet. for Original Action, Bothfeld v. Wis. 

Elections Comm’n, No. 2025AP996-OA (Wis. May 7, 2025). The 

present Proposed Intervenors also sought to intervene there and 

unsuccessfully moved to recuse Justice Protasiewicz. Mot. to 

Intervene, Bothfeld v. Wis. Elections Comm’n, 2025AP996 (June 5, 

2025); Order Denying Mot. for Recusal, Bothfeld v. Wis. Elections 

Comm’n, 2025AP000996 (June 25, 2025). The Court denied 
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Plaintiffs’ petition without comment. See Order, Bothfeld v. Wis. 

Elections Comm’n, No. 2025AP996-OA (Wis. June 25, 2025).  

Shortly thereafter, Plaintiffs brought the present action in 

Dane County Circuit Court challenging Wisconsin’s congressional 

map. See generally Compl. Plaintiffs simultaneously petitioned the 

Clerk of Courts for Dane County “to notify the Clerk of the 

Wisconsin Supreme Court within five days of the filing of this 

action pursuant to Wis. Stat. § 801.50(4m)” and further petitioned 

this Court “to appoint a panel of three circuit court judges 

pursuant to Wis. Stat. § 751.035 and declare that Dane County 

Circuit Court is the proper venue for this complaint.” Id. at 5. On 

July 22, the Clerk of Courts for Dane County notified this Court of 

the present action “challenging the apportionment of Wisconsin[’s] 

congressional districts.” Ltr. to Clerk of Ct. (July 22, 2025). 

The next day, the same Congressmen and voters who now 

move to intervene sent a letter to this Court asking it to “set a 

briefing schedule that allows this Court to consider whether to 

dismiss this case” before the “Court considers Plaintiffs’ request to 

appoint a three-judge panel under Wis. Stat. § 751.035(1).” Ltr. to 

Clerk of Ct. (July 23, 2025). The Congressmen and voters did not 

then move to intervene or file a motion to dismiss—nor did they 

move to intervene at any other point in the following eleven weeks. 

On September 25, this Court ordered the parties to brief the 

narrow issue of whether Plaintiffs’ “complaint filed in the circuit 
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court constitutes an ‘action to challenge the apportionment of a 

congressional or state legislative district’ under Wis. Stat. 

§ 801.50(4m).” Briefing Order at 2. The Court also stated it “will 

take no action on the requests made by the Congressmen in their 

correspondence to this court” and that “[i]f the Congressmen wish 

to be heard in this matter, the Congressmen may move in this 

miscellaneous matter for intervention or for leave to participate as 

amicus curiae.” Id.  

The Congressmen then waited another two full weeks, until 

October 9—the day the parties’ court-ordered briefs were due—to 

finally move to intervene. Mot. to Intervene. With their motion to 

intervene, they filed three additional substantive briefs: two 

proposed recusal motions and a proposed brief on the 

apportionment issue. See Mot. for Recusal J. Protasiewicz; Mot. for 

Recusal J. Crawford; Proposed Br. in Response to Sept. 25, 2025 

Order. Though the Congressmen did not ask for Plaintiffs’ position 

on their motion to intervene (or any of the additional motions that 

they filed with that motion), Plaintiffs oppose intervention. 

ARGUMENT 

I. Proposed Intervenors do not satisfy the requirements 

for intervention as of right. 

The Proposed Intervenors must show four elements to 

intervene as of right: (1) their motion to intervene is timely; (2) 

they have an interest sufficiently related to the subject of the 
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action; (3) the disposition of the action may as a practical matter 

impair or impede their ability to protect their interests; and (4) 

their interests are not adequately represented by the existing 

parties. Wis. Stat. § 803.09(1); see also Helgeland v. Wis. Muns., 

2008 WI 9, ¶¶ 37–38, 307 Wis. 2d 1, 745 N.W.2d 1.  

Proposed Intervenors fail to meet these requirements for two 

reasons. First, their motion is untimely because they sat on their 

request for over eleven weeks. Second, they have no interest that 

could be impaired by resolution of the sole issue before this Court: 

whether Plaintiffs’ complaint challenges the apportionment of a 

congressional district under Section 801.50(4m). 

A. Proposed Intervenors’ motion is untimely. 

Though “[t]here is no precise formula to determine whether 

a motion to intervene is timely,” courts look to two main factors. 

State ex rel. Bilder v. Delavan Twp., 112 Wis. 2d 539, 550, 334 

N.W.2d 252, 258 (1983). The first and most “critical” factor is 

“whether in view of all the circumstances the proposed intervenor 

acted promptly.” Id. (citing United Airlines v. McDonald, 432 U.S. 

385, 395–96 (1977)). The second factor is “whether the intervention 

will prejudice the original parties to the lawsuit.” Id. Proposed 

Intervenors’ motion fails both. 

First, Proposed Intervenors did not promptly move to 

intervene. Though they first sent a letter to this Court on July 23—

just two days after Plaintiffs filed suit in Dane County Circuit 
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Court—they then waited over eleven weeks to move to intervene. 

This Court could have assigned a panel and selected a venue at 

any point during the nearly three months that passed before 

Proposed Intervenors moved to intervene, thus resolving the only 

issue now before this Court and depriving Proposed Intervenors of 

any opportunity to intervene here. Proposed Intervenors only 

sought intervention after this Court ordered the parties to brief the 

narrow venue issue before it, and then, too, they waited another 

two weeks. Their tardiness is all the more striking considering 

they promptly moved to intervene earlier this summer when 

Plaintiffs petitioned this Court to commence an original action. See 

Mot. to Intervene, Bothfeld v. Wis. Elections Comm’n, 2025AP996 

(June 5, 2025). “In light of all the circumstances” here, Proposed 

Intervenors’ unexplained, multi-month delay was far from prompt, 

and their motion is thus untimely. Olivarez v. Unitrin Prop. & Cas. 

Ins. Co., 2006 WI App 189, ¶¶ 15, 24, 296 Wis. 2d 337, 723 N.W.2d 

131 (affirming denial of motion to intervene as untimely when 

proposed intervenors knew of the claim early yet “made no move 

to intervene,” even though “the idea of intervening” in similar 

cases “was not new to them”); cf. Bilder, 112 Wis. 2d at 550 (finding 

moving to intervene within nine days was prompt). 

 Second, Plaintiffs will suffer prejudice if intervention is 

granted now. Proposed Intervenors timed their motion to 

intervene to maximize delay, waiting to file until the same day the 
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parties were ordered to brief the procedural issue before the Court. 

In particular, only now that the Court is on the eve of resolving the 

procedural issue before it—and thus letting the case proceed on 

the merits in circuit court—do Proposed Intervenors present the 

Court with motions to recuse Justices Protasiewicz and Crawford. 

See State ex rel. Jones v. Gerhardstein, 135 Wis. 2d 161, 168, 400 

N.W.2d 1, 4 (Ct. App. 1986) (finding motion to intervene was 

“prejudicial and untimely” when matter was already at “critical 

stage”), aff’d, 141 Wis. 2d 710, 416 N.W.2d 883 (1987). They could 

have put those issues before the Court months ago; in fact, they 

quickly filed a substantially similar motion to recuse Justice 

Protasiewicz when Plaintiffs sought to commence an original 

action, see Mot. for Recusal, Bothfeld v. Wis. Elections Comm’n, 

2025AP996 (June 5, 2025), which Justice Protasiewicz denied, see 

Order Denying Mot. for Recusal, Bothfeld v. Wis. Elections 

Comm’n, 2025AP000996 (June 25, 2025); see also Clarke v. 

Wisconsin Elections Comm’n, 2023 WI 66, 409 Wis. 2d 249, 995 

N.W.2d 735 (denying similar motion to recuse Justice 

Protasiewicz). But here they chose to delay moving to recuse for 

strategic effect. 

If this Court were to grant intervention and hear those 

recusal motions now—which in any event repeat meritless 

arguments already twice rejected by Justice Protasiewicz—it may 

take weeks or more before they can be briefed and resolved, thus 
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keeping Plaintiffs’ case stuck at the starting block in circuit court. 

The prejudice to Plaintiffs from such delay is apparent: The next 

congressional primary elections are fast approaching, and if the 

lower court cannot hear Plaintiffs’ claims on the merits soon, the 

clock may run out on receiving any relief before the next election. 

Since “once the election occurs, there can be no do-over,” League of 

Women Voters of N. Carolina v. North Carolina, 769 F.3d 224, 247 

(4th Cir. 2014), Plaintiffs would “suffer an irreparable harm if they 

must vote in the [2026] congressional elections” under an unlawful 

map. Singleton v. Merrill, 582 F. Supp. 3d 924, 1026 (N.D. Ala. 

2022), aff’d sub nom. Allen v. Milligan, 599 U.S. 1 (2023).  

B. Proposed Intervenors do not have an interest 

that could be impaired by resolution of the 

procedural issue before this Court. 

Proposed Intervenors must identify an interest “of such 

direct and immediate character that the intervenor will either gain 

or lose by the direct operation of the judgment.” Helgeland, 2008 

WI 9, ¶ 45 (citations omitted). They have not done so. In fact, 

Proposed Intervenors have no interest in the only issue before this 

Court: whether Plaintiffs’ challenge should be heard by three 

circuit court judges or one. Briefing Order at 2.  

The issue before the Court is narrow and procedural. 

Wisconsin law instructs that upon receiving notice that a party 

challenges the apportionment of a congressional district, this 

Court “shall appoint a panel consisting of 3 circuit court judges to 
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hear the matter” and “shall assign one of the circuits as the venue.” 

Wis. Stat. § 751.035(1) (emphasis added). That is, at root, a purely 

ministerial task, involving no exercise of discretion. See Lister v. 

Bd. of Regents of Univ. Wisconsin Sys., 72 Wis. 2d 282, 301, 240 

N.W.2d 610, 622 (1976) (explaining a duty is “ministerial” when 

the law “prescribes and defines the time, mode and occasion for its 

performance with such certainty that nothing remains for 

judgment or discretion”). Proposed Intervenors have no interest in 

the Court’s performance of a ministerial task. 

Nor do Proposed Intervenors have an interest in whether 

this Court determines Section 801.50(4m) applies in the first place. 

If it does, a panel will hear Plaintiffs’ claims. If it does not, this 

matter will proceed under the regular venue rules before a single 

judge in Dane County Circuit Court. Regardless, Proposed 

Intervenors have no “direct and immediate” interest at stake in the 

resolution of that question, as they will neither “gain [n]or lose by 

the direct operation of” this Court’s resolution of the issue before 

it. Helgeland, 2008 WI 9, ¶ 45. 

Proposed Intervenors do not even bother to argue that they 

have an interest in the resolution of this procedural question. 

Skipping the issue entirely, they instead argue that they have an 

interest in defending the current congressional map. See, e.g., Mot. 

to Intervene at 25 (arguing Congressmen “will either gain or lose 

if this Court renders a judgment declaring the Johnson 
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congressional maps invalid and ordering the adoption of new 

congressional maps”) (internal quotations omitted); id. at 26 

(arguing the voters “will either gain or lose if this Court sets aside 

the Johnson II map and mandates the creation of a new map”) 

(internal quotations omitted). But the validity of the congressional 

map is an issue in the underlying proceeding in circuit court—

where they have not moved to intervene—not here. As a result, 

any supposed interest Proposed Intervenors have in defending the 

congressional map will not be impaired by this Court’s resolution 

of the discrete question of whether Section 801.50(4m) applies to 

this action. 

II. Proposed Intervenors should not be granted 

permissive intervention. 

The Court has discretion to grant permissive intervention 

when a movant’s “claim or defense and the main action have a 

question of law or fact in common.” Wis. Stat. § 803.09(2). In 

exercising that discretion, the Court must “consider whether the 

intervention will unduly delay or prejudice the adjudication of the 

rights of the original parties.” Id. Proposed Intervenors cannot 

satisfy either of these elements.  

Proposed Intervenors’ defense does not share a “question of 

law or fact in common” with the issue currently before this Court. 

Instead, their arguments on this score solely concern their 

objections to Plaintiffs’ claims on the merits. See Mot. to Intervene 

Case 2025XX001438 Plaintiffs' Response to Motion to Intervene of Congres... Filed 10-15-2025 Page 14 of 17



15 
 

at 35 (explaining what they “intend to argue” in defense of 

Plaintiffs’ claims). They say nothing about why their defense 

shares anything in common with the procedural issue involving 

Section 801.50(4m)—which is all that is currently before the Court. 

Their request to permissively intervene should thus be denied.  

Further, even if their defense did share a question of law or 

fact in common with the issue actually before this Court, their 

motion to intervene is tardy, and their delay risks prejudicing 

Plaintiffs’ ability to secure relief in advance of the 2026 

congressional elections. See supra § I.A; see also Helgeland, 2008 

WI 9, ¶ 126 (affirming denial of permissive intervention based on 

delay).  

And finally, if the Court would find it helpful, it could 

consider Proposed Intervenors’ arguments on apportionment as an 

amicus brief without granting intervention and opening the 

floodgates to a host of other issues not properly before the Court at 

this time. See Helgeland, 2008 WI 9, ¶ 149 (Butler, J., concurring) 

(explaining that when the Court denies intervention, it may hear 

from proposed intervenors as amici). This route would be far more 

appropriate, as Proposed Intervenors offer only the opinions of a 

disinterested observer on the only issue before this Court.  

CONCLUSION 

Plaintiffs respectfully request that the Court deny Proposed 

Intervenors’ motion to intervene as defendants and accordingly 
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also deny Proposed Intervenors’ request to file motions to recuse 

Justices Protasiewicz and Crawford.  
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