No.2025XX1438

In the Supreme Court of Wisconsin

ELIZABETH BOTHFELD, JO ELLEN BURKE, MARY
COLLINS, CHARLENE GAEBLER-UHING, KATHLEEN
GILMORE, PAUL HAYES, SALLY HUCK, THOMAS
KLOOSTERBOER, ELIZABETH LUDEMAN, GREGORY
ST. ONGE AND LINDA WEAVER,
PLAINTIFFS,

U.

WISCONSIN ELECTIONS COMMISSION, MARGE
BOSTELMANN, ANN S. JACOBS, DON M. MILLIS,
ROBERT F. SPINDELL, JR., CARRIE RIEPL, MARK
L. THOMPSON and MEAGAN WOLFE,
DEFENDANTS.

On Written Notice From The Dane County Clerk Of
Courts Purporting To Notify This Court Of The Filing
Of A Summons And Complaint Pursuant To Wis. Stat.

§ 801.50(4m)

MOTION OF PROPOSED INTERVENOR-DEFENDANTS
CONGRESSMEN GLENN GROTHMAN, BRYAN STEIL, TOM
TIFFANY, SCOTT FITZGERALD, DERRICK VAN ORDEN, AND
TONY WIED, AND INDIVIDUAL VOTERS GREGORY
HUTCHESON, PATRICK KELLER, PATRICK MCCALVY, AND
MIKE MOELLER, TO FILE A RESPONSE BRIEF TO
PLAINTIFFS’ INITIAL BRIEF IN RESPONSE TO THIS COURT’S
SEPTEMBER 25, 2025 ORDER, OR, ALTERNATIVELY, TO FILE
NONPARTY BRIEF PER THIS COURT’S
SEPTEMBER 25, 2025 ORDER

Congressmen Glenn Grothman, Bryan Steil, Tom Tiffany, Scott
Fitzgerald, Derrick Van Orden, and Tony Wied (hereinafter the
“Congressmen”), and Individual Voters Gregory Hutcheson, Patrick

Keller, Patrick McCalvy, and Mike Moeller (hereinafter the “Individual



Voters”) move for permission to file a Response Brief To Plaintiffs’ Initial
Brief In Response To This Court’s September 25, 2025 Order, like the
existing parties in this case, given that the Congressmen and Individual
Voters’ Motion To Intervene is pending before this Court. Alternatively,
if this Court denies the Congressmen and Individual Voters’ Motion To
Intervene, the Congressmen and Individual Voters respectfully request
that the Court accept this same Proposed Response Brief as a nonparty
brief under Wis. Stat. § (Rule) 809.19(7) and this Court’s September 25,
2025 Order at its current length of 2,767 words. The Congressmen and
Individual Voters have submitted a copy of their Proposed Response Brief
with this Motion, and the grounds for this Motion are as follows:

1. On July 21, 2025, Plaintiffs filed their Complaint in the Dane
County Circuit Court, asserting that the congressional redistricting map
this Court adopted in Johnson v. Wisconsin Elections Commission
(“WEC”), 2022 WI 14, 400 Wis. 2d 626, 971 N.W.2d 402 (“Johnson II’),
violates the Wisconsin constitution as an 1impermissible partisan
gerrymander, see Compl., Bothfeld v. WEC, No0.2025CV2431, Dkt.9 (Dane.
Cnty. Cir. Ct. July 21, 2025). Plaintiffs claim that their action is “an
action to challenge the apportionment” of congressional districts, Wis.

Stat. § 801.50(4m) (emphasis added); see also id. § 751.035(1), thus they



requested that this Court appoint a three-judge panel to hear this case
under Sections 801.50(4m) and 751.035(1), Compl. at 5, 9 34.

2. On July 22, 2025, the Dane County Clerk of Courts sent written
notice to this Court of Plaintiffs’ Complaint and three-judge-panel request
under Sections 801.50(4m) and 751.035(1), and this Court opened the
instant miscellaneous matter. See Order at 1, Bothfeld v. WEC,
No0.2025XX1438 (Wis. Sep. 25, 2025) (“Sep. 25 Order”). On September 25,
2025, this Court issued an order in this miscellaneous matter directing
the parties to file briefs “addressing whether [Plaintiffs’] complaint filed
in the circuit court constitutes an ‘action to challenge the apportionment
of a congressional or state legislative district’ under Wis. Stat.
§ 801.50(4m).” Id. at 2. The Court also provided that the Congressmen
and Individual Voters—who had filed nonparty correspondence with the
Court shortly after it opened this miscellaneous matter—may “move in
this miscellaneous matter for intervention or for leave to participate as
amicus curiae.” Id.

3. On October 9, 2025, the Congressmen and Individual Voters
moved to intervene in this case and submitted their Proposed Initial Brief
Per This Court’s September 25, 2025 Order. See Congressmen &

Individual Voters’ Mot. To Intervene, Bothfeld, No.2025XX1438 (Oct. 9,



2025) (“Mot. To Intervene”); Congressmen & Individual Voters’ Proposed
Initial Br. Per This Ct.’s Sep. 25, 2025 Order, Bothfeld, No.2025XX1438
(Oct. 9, 2025). Alternatively, the Congressmen and Individual Voters
requested that, if this Court denies their intervention motion, the Court
accept their Proposed Initial Brief as a nonparty brief. Mot. To
Intervene at 37.

4. As of the date of this filing, the Congressmen and Individual
Voters’ Motion To Intervene is pending before the Court. Accordingly, the
Congressmen and Individual Voters now respectfully move to file this
Response Brief Per This Court’s September 25, 2025 Order, as the Court
provided for the existing parties in this case in that Order.

5. This Court should accept the Proposed Response Brief as a party
brief in this case, per the Court’s September 25, 2025 Order.

6. As the Congressmen and Individual Voters explained in their
Motion To Intervene, they have an interest in this case that would be
directly affected if this Court were to appoint a three-judge panel to review
and potentially replace the Johnson II congressional redistricting map.
Mot. To Intervene at 9-12. Further, the existing parties do not adequately
represent the Congressmen and Individual Voters’ interests, including

because Defendants WEC and WEC’s Commissioners and Administrator



have informed the Circuit Court in their Answer below (and now
this Court) that they do not intend to defend against Plaintiffs’ claims on
the merits. Mot. To Intervene at 8; Defs.” Statement Of No Position As To
Sep. 25, 2025 Order at 1, Bothfeld, No.2025XX1438 (Wis. Oct. 9, 2025).
Finally, the Congressmen and Individual Voters timely filed their
Iintervention motion, given that it was filed within the period for the
existing parties to file briefs in response to this Court’s September 25,
2025 Order, before any merits proceedings had commenced. Mot. To
Intervene

at 23-24.

7. Further, the Congressmen and Individual Voters’ Proposed
Response Brief addresses arguments raised by Plaintiffs in their Initial
Brief In Response To This Court’s September 25, 2025 Order, as
contemplated by the Court’s September 25 Order for existing parties. For
example, the Congressmen and Individual Voters explain in their
Proposed Response Brief that Plaintiffs have cited no authority for
treating a challenge to a court-drawn map, like Plaintiffs’ challenge here,
as a challenge to an “apportionment,” as that term is used in
Section 801.50(4m). Resp.Br.7-12. Additionally, the Proposed Response

Brief explains that Plaintiffs have brought a challenge to a redistricting,



not a challenge to an apportionment under Section 801.50(4m),
notwithstanding Plaintiffs’ misplaced reliance on cases conflating
“apportionment” with “redistricting” that cannot overcome the controlling
textual “distinction.” Resp.Br.10 (quoting Jensen v. WEC, 2002 W1 13, 9 5
n.2, 249 Wis. 2d 706, 639 N.W.2d 537). Finally, the Proposed Response
Brief explains that Plaintiffs are wrong to claim that a three-judge panel
of the Circuit Court (or, for that matter, a one-judge Circuit Court), as an
inferior court, somehow has the constitutional power to review and,
potentially, overrule, this Court’s judgment adopting Wisconsin’s
congressional map in Johnson II. Resp.Br.12—-16.

8. Finally, and notably, the case for granting the Congressmen and
Individual Voters intervention and considering their proposed briefs as
party briefs is even stronger now, since WEC has now filed with this Court
its Statement Of No Position As To September 25, 2025, Order, explaining
that it takes “no position on whether Plaintiffs’ complaint filed in the
circuit court constitutes an ‘action to challenge the apportionment of a
congressional or state legislative district’ under Wis. Stat. § 801.50(4m).”
Defs.” Statement Of No Position As To Sep. 25, 2025 Order at 1, Bothfeld,
No0.2025XX1438 (Wis. Oct. 9, 2025). Only the Congressmen and

Individual Voters have sought to intervene as Defendants and oppose



Plaintiffs’ request for the appointment of a three-judge panel (although
other parties have filed nonparty briefs opposing that request). So, given
WEC’s Statement Of No Position, this Court granting intervention to the
Congressmen and Individual Voters and accepting their Proposed
Response Brief (as well as their previously filed Proposed Initial Brief Per
This Court’s September 25, 2025 Order) is the only way for this Court to
get full adversarial briefing on the issues in the September 25, 2025 Order
from parties on both sides of this case, including by receiving briefing in
response to the Initial Brief that Plaintiffs filed.

9. If, however, this Court denies the Congressmen and Individual
Voters’ intervention motion, they then respectfully request that this Court
accept their Proposed Response Brief as a nonparty brief per this Court’s
September 25 Order, at its current length of 2,767 words. The
Congressmen and Individual Voters respectfully submit that they have
“special knowledge [and] experience” with the issues raised by the
Complaint and Plaintiffs’ three-judge panel request, thus their Proposed
Response Brief will be “of significant value to the court,” Wis. Sup. Ct.
IOP III.B.6.c; see Mot. To Intervene at 37-38, including because it
presents the arguments in response to Plaintiffs’ Initial Brief already

discussed above, supra pp.5—6.



For the foregoing reasons, the Congressmen and Individual Voters
respectfully request that this Court grant their motion for permission to
file their simultaneously submitted Response Brief To Plaintiffs’ Initial
Brief In Response To This Court’s September 25, 2025 Order, or,
alternatively, to file a nonparty brief under Wis. Stat. § (Rule) 809.19(7)

and this Court’s September 25, 2025 Order.



Dated: October 16, 2025
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